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Overview of U.S. Hemp Market 
 
Hemp is a derivative of the Cannabis sativa plant with a 
low concentration of tetrahydrocannabinol-9 (THC) and a 
high concentration of cannabidiol (CBD), which can be 
grown for fiber, seed, or as a dual-purpose crop.1 The 
global market for hemp consists of more than 25,000 
products for use with an estimated value of $820 million 
in retail sales in the United States.2 Canada is presently 
the largest supplier of hemp to the U.S., accounting for 
approximately for 90 percent of the market share.3  
 

 
Existing U.S. Laws on Hemp Production 
 
Previously, hemp was included within the statutory 
definition of “marihuana” and outlawed as a Schedule I 
Substance under the Controlled Substances Act of 1970 
(CSA).4  The 2014 Farm Bill5 previously lifted the CSA ban 
by authorizing state departments of agriculture and higher 
educational institutions to grow and cultivate hemp under 
pilot research programs authorized by state law.6  
Currently, 47 states have enacted legislation authorizing 
hemp under these research pilot programs.7  Although this 
authority expanded growth and research efforts 
nationwide, there is a lack of Tribal parity in the 2014 
Farm Bill provisions on hemp.   

 
1 CRS Report RL32725, Hemp as an Agricultural Commodity, by 
Renee Johnson.  
2 Id.; see also, American Farm Bureau Federation, 2018 Farm Bill 
Provides A Path Forward for Industrial Hemp, available at 
https://www.fb.org/market-intel/2018-farm-bill-provides-a-path-
forward-for-industrial-hemp (last visited June 17, 2019).  
3 Id.  
4 21 U.S.C. §§ 802(16) (2017). 
5 The Agricultural Act of 2014, Pub. L. No. 113-79. 
6 Id. at Section 7606. 
7 National Conference of State Legislatures.  State Industrial Hemp 
Statutes (Feb. 1, 2019), available at  
http://www.ncsl.org/research/agriculture-and-rural-
development/state-industrial-hemp-statutes.aspx.  
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Currently, 47 states have enacted legislation authorizing 
hemp production under a research pilot program.  

http://www.ncsl.org/research/
agriculture-and-rural-
development/state-industrial-
hemp-statutes.aspx 

U.S. Hemp-Based Product Sales by Category, 2016 

Source: American Farm Bureau Federation, 
2018 Farm Bill Provides A Path Forward for 
Industrial Hemp 

https://www.fb.org/market-intel/2018-
farm-bill-provides-a-path-forward-for-
industrial-hemp 

Source: National  
Conference of  
State Legislatures 
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The 2018 Farm Bill8 makes the production of industrial hemp legal under federal 

law so long as the hemp is cultivated and produced meets the definition of having less 
than a 0.3 percent concentration of tetrahydrocannabinol-9 (THC) on a dry weight basis 
and is produced in accordance with a U.S. Department of Agriculture (USDA) approved 
Tribal or State regulatory plan.9 In order for a Tribal government to assert regulatory 
authority of industrial hemp production within its jurisdiction, a Tribe must submit a Tribal 
plan for USDA approval that includes the following: 

 
1. Method for maintaining land records of where hemp is produced for 

at least 3 years; 
2. Procedure for testing THC levels of hemp plants; 
3. Process for disposing of plants not fitting the definition of “hemp;” 
4. Policy for Tribal regulatory enforcement and compliance with the 

statute; 
5. Procedure for conducting annual inspections and random sampling of 

procedures; 
6. Policy for submitting statutorily required producer information 

maintained by the Tribe to USDA within 30 days of receipt; and, 
7. An attestation by the Tribe that sufficient resources and personnel 

are available to ensure compliance with the sufficient plan.10 
   

When a Tribe submits a proposed plan, the USDA must respond with a decision of 
approval or denial within 60 days.11 If no Tribal plan is submitted, the USDA will assume 
regulatory authority over the Tribe’s jurisdiction in accordance with a federally drafted 
hemp plan.12  In either instance, the 2018 Farm Bill did not legalize existing hemp products 
produced outside of the 2014 Farm Bill authorities as such production was not done in 
compliance with these new legislative provisions. 

The 2018 Farm Bill further specifies individual civil and criminal penalties for 
violations of Tribal or State plans, and clarifies that individuals with state or federal 
controlled substance felony convictions are ineligible to participate in industrial hemp 

 
8 The Agricultural Improvement Act of 2018 (hereinafter the “2018 Farm Bill”), Pub. L. No. 115-234.  
9 Id. at Section 10113. 
10 Id.   
11 Id. 
12 Id. 
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production for a period of 10 years following their convictions.13 Additionally, nothing 
contained in the measure impacts the authority of the Food and Drug Administration or 
precludes enforcement of the Federal Food, Drug, and Cosmetic Act (FD&C Act).14 This is 
noteworthy as the FDA has determined that it is “unlawful under the FD&C Act to 
introduce food containing added CBD or THC into interstate commerce, or to market CBD 
or THC products as, or in, dietary supplements, regardless of whether the substances are 
hemp-derived.”15 

The 2018 Farm Bill makes three additional changes to support industrial hemp 
cultivation, production, research, and sale.  First, the hemp provisions in the 2018 Farm 
Bill amend the Critical Agricultural Materials Act to include hemp, supporting its 
production and manufacturing,16 and make hemp eligible for federal crop insurance.17 The 
hemp pilot program provisions under the 2014 Farm Bill have also been extended.18 Lastly, 
the 2018 Farm Bill explicitly prohibits a State or Tribe from interfering with the interstate 
transportation and shipment of hemp or hemp products that are legal produced under an 
approved Tribal or State plan.19  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
13 Id.  
14 Id. 
15 U.S. Department of Health and Human Services, Food and Drug Administration. Statement from FDA 
Commissioner Scott Gottlieb, M.D., on signing of the Agriculture Improvement Act and the agency’s 
regulation of products containing cannabis and cannabis-derived compounds (Dec. 20, 2018), available at  
https://www.fda.gov/news-events/press-announcements/statement-fda-commissioner-scott-gottlieb-
md-signing-agriculture-improvement-act-and-agencys. 
16 Section 10113 of the 2018 Farm Bill.  
17 Id. Section 11101. 
18 Id. at Section 7605. 
19 Id. at Section 10114.    
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The USDA Agricultural Marketing Service (AMS), the lead agency at USDA for 

hemp regulation, recently announced that it is currently formulating hemp regulations for 
anticipated release in Fall 2019 to accommodate the 2020 growing season.20 Accordingly, 
Tribal and State hemp regulatory plans developed under the new 2018 Farm Bill language 
will not be reviewed until these regulations are released and finalized.21 Until then, Tribes 
and States must continue relying on the recently extended 2014 Farm Bill authority for 
hemp production.22  This approach requires Tribal Colleges and Universities and Tribal 
governments to partner with a State department of agriculture or institution of higher 
education in a jurisdiction where hemp production is authorized under state law.23  As a 
result, Tribes seeking to legally produce hemp must either to subordinate their sovereignty 
to state law or continue to be excluded from accessing this new agricultural market until 
the USDA starts reviewing and approving Tribal plans under the 2018 Farm Bill provisions.   
 Seed acquisition has been identified by many prospective hemp producers as an 
additional obstacle to entering this market since its previous illegality rendered the 
domestic seed supply virtually non-existent. To address this concern, the USDA-AMS has 
clarified the proper pathway to purchase hemp seed from foreign markets as the 2018 
Farm Bill now places this matter squarely within USDA jurisdiction.24 Accordingly, hemp 
seeds may be imported to the U.S. if accompanied with documentation from the exporting 
country’s national plant protection organization to verify the origin of the seed and 
confirm that no plant pests are detected.25    
  Another issue presented by the current legal landscape is the lack of clear 
communication concerning the interstate commerce protections that safeguard the 
transportation and shipment of legally produced hemp under an approved Tribal plan.  The 
USDA has since clarified that this protection applies to hemp produced under the 2014 
Farm Bill authorities until regulations implementing the 2018 Farm Bill hemp provisions 
are finalized.26  At that point, these protections will extend to hemp produced under both 

 
20 U.S. Department of Agriculture, Agricultural Marketing Service. Hemp Production Program (Feb. 27, 
2019), available at https://www.ams.usda.gov/content/hemp-production-program. 
21 Id. 
22 Id. 
23 U.S. Department of Agriculture, Office of the General Counsel. Memorandum: Executive Summary of 
New Hemp Authorities (May 28, 2019), available at 
https://www.ams.usda.gov/sites/default/files/HempExecSumandLegalOpinion.pdf. 
24 U.S. Department of Agriculture, Agricultural Marketing Service. Importation of Hemp Seeds (Apr. 18, 
2019), available at  https://www.ams.usda.gov/content/importation-hemp-seeds.  
25 Id.  
26 U.S. Department of Agriculture, Office of General Counsel, supra note 23.  

2018 FARM BILL HEMP IMPLEMENTATION UPDATES 
 AND ASSOCIATED TRIBAL CONCERNS  

6 



 

 
 

7 

the 2014 and 2108 Farm Bill authorities.27 Still, questions remain about how this 
protection will be enforced when said crop leaves Tribal jurisdiction. For instance, there 
currently exists no efficient manner by which law enforcement can scientifically determine 
whether a hemp crop is below the prescribed THC level of 0.3 percent on a dry weight 
basis without laboratory testing. Without further clarification, this could create extensive 
inefficiencies, logistical shipping delays, and lead to unnecessary arrests.   

As mentioned previously, the 2018 Farm Bill also explicitly states that it did not 
alter the authority of the Food and Drug Administration to regulate hemp-based food 
products under the Food, Drug, and Cosmetics Act. Among all the questions surrounding 
the new hemp provisions, this bifurcated regulatory system between the USDA and FDA 
regarding hemp, depending on the end product, creates further uncertainty as to when 
each agency is properly exercising jurisdiction and what is permissible under those 
authorities.   

In addition to these production concerns, many stakeholders also lacked clarity as 
to how industrial hemp production will receive federal crop insurance coverage due to the 
infancy of the market causing a lack of historical domestic production data. The USDA 
Risk Management Agency, the agency charged with administering federal crop insurance, 
initially announced that coverage was not immediately available because hemp was still 
classified as a Schedule I substance under the CSA when the 2019 policies went into 
effect.28 However, Congress has recently clarified that coverage will be available under a 
whole farm revenue protection policy in the 2020 coverage year.29  

Lastly, the 2018 Farm Bill defines Tribal jurisdiction under the hemp provisions to 
be the “territory of an Indian tribe.”30 This will require a specific definition in AMS 
regulations, as it currently falls short of addressing the complexities of jurisdiction on 
Tribal lands throughout the United States. Tribal hemp could all take place within a Tribe’s 
territory on fee, restricted fee, individual trust land, or Tribal trust land. The current use of 
“territory of an Indian tribe” without definition in regulations will create real problems in 
practice when Federal, State, and Tribal hemp regulators attempt to navigate the labyrinth 
of jurisdictional issues surrounding implementation and regulation of Tribal and State 
hemp plans.   

 
 
 

 
27 Id.  
28 U.S. Department of Agriculture, Risk Management Agency. MANAGERS BULLETIN: MGR–19-002: 
Insurability of Hemp Under the Whole-Farm Revenue Protection Plan During the 2019 Crop Year (Feb. 
25, 2019), available at https://www.ag-risk.org/FCICDOCU/MGRBUL/2019/M19002.pdf.   
29 Additional Supplemental Appropriations for Disaster Relief Act, 2019, Pub. L. No. 116-20, § 107.  
30 Section 10113 of the 2018 Farm Bill.  
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While the concerns detailed present some of the most pressing issues plaguing Indian 
Country in the current industrial hemp legal landscape, additional concerns for hemp 
production for all stakeholders at-large include: 
 

• Defining an appropriate buffer zone distance between industrial hemp and 
marijuana crops, where marijuana production is also legal under state or Tribal law.  
Some states, such as Washington state, have established a 4-mile buffer zone 
between the crops to prevent cross-contamination.  

• Clear standards on acceptable testing methodologies for THC levels in the hemp 
crop. 

• Creating clear guidance for hemp producers to access federal programs, such as 
crop insurance, farm loans, and organic certifications 

• The need for a seed certification process to ensure quality control of harvested 
hemp crops. 

• The need for USDA, the Drug Enforcement Agency, and Department of Treasury 
to collaboratively draft guidance for private lenders so that hemp producers and 
private landers can have surety in access to capital and lending for hemp 
production, respectively.  
 

With the 2017 Census of Agriculture data indicating that 58.7 million acres of land 
throughout Indian Country are already engaged in some type of food and/or agricultural 
production valued at $3.5 billion, the legalization of industrial hemp production marks a 
potential landmark economic opportunity for Tribes and Tribal producers in both 
cultivation and value-added agriculture.  Therefore, in light of these considerations 
addressed above, it is critical for Tribes and Tribal producers to remain engaged 
throughout the federal rulemaking process to ensure this opportunity is fully utilized for 
Indian Country. 
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