
EXECUTIVE SUMMARY 

THE END OF AN ERA: MULTIEMPLOYER PENSION PLAN FAILURE AND 
ITS IMPLICATIONS FOR RETIREMENT SECURITY 

The multiemployer pension project resulted in a two-part Report examining historical and 
recent developments in pension plans, their regulation, and the rapid increase in critically 
declining and insolvent plans. The first part of the Report identifies the size, scope, and history 
of pension plans and inherent problems in their operation, while the second part of the Report 
analyzes alternative retirement systems and prescribes a policy recommendation benefitting 
worker retirement.  

The Center on National Labor Policy, Inc. is a nonprofit legal foundation.  It investigated 
causes for the demise of these critically declining funds which revealed the lack of public 
understanding and myths surrounding the multiemployer pension system extending from limited 
restraints on trustee activity to the judicial branch’s deference to them.  The results are alarming. 

Multiemployer pension plans are now characterized by employers in declining or 
transforming industries with a negligible or diminishing base of active workers and a substantial, 
expanding top tier of retirees. Defined benefit pension plans assumed a fixed actuarial 
assumption of an expanding economy in their sectors that did not adapt to the increase in life 
expectancies, international competition, and the impact of technology over the last few decades. 
Affected by market fluctuations, amalgamations of poor investments, and fiduciary negligence, 
multiemployer plans cannot earn the assumed, above average, rate of returns in the market (5.0 
to 8.0 percent) to sustain their rising cost structure to meet the benefit levels retirees expect to be 
paid.  

The population of critical and declining multi-employer pension plans contain enough 
financial liabilities to topple the Pension Benefit Guaranty Corporation’s (PBGC) insurance 
program.  In reviewing regulatory and judicial developments relating to multiemployer pension 
plans, they face multi-facetted pitfalls poised to thrust millions of retired workers into reduced 
benefits and their employers into insolvency if core structural changes are not pursued. For many 
plans, regardless of the economic environment, they remain unsustainable.  

These failures demand a critical look at measures available to transition retiree 
obligations to lessen the ensuing damage, especially on young workers who will lose the 
monetary benefit of their contributions when their insolvent plans become defunct before they 
retire. 

In the near term, Congress in 2014 recognized the intrinsic defect in these funds and 
permitted a 15 percent reduction in beneficiary payments. Since then, approximately 150 
multiemployer pension plans are recognized to become insolvent within the next 15 to 20 years.  
One, the Central States Teamster Pension Plan with 400,000 participants will be gone in ten 
years.  The insurance liability from its insolvency alone may topple the PBGC. 



Having identified expectations and understandings of beneficiaries, and the impact of the 
Employee Retirement Income Security Act of 1974 (ERISA) over the last 35 years, and root 
causes for the financial distress multiemployer pension plans face in first part of this Report, the 
second part of the Report considers alternative programs and policies.  “It is a brutal reality there 
can be no big sweeping save for the pension industry at large by the hand of government, lest it 
is dismantled.”  The Report proposes a sustainable solution for the multiemployer pension 
system-a cash balance hybrid contribution system.  Several large employers have already 
transformed their defined benefit pension plans into the hybrid contribution system-preserving 
the retirement benefits for its current and future workers and retirees. 

A national dialogue to recognize the failure of the current multiemployer pension plan 
system must begin in earnest to transform the way retirement benefits are provided.  The Center 
on National Labor Policy, Inc. believes these Reports can form the basis to do so. 
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41 million American workers are at risk 

of losing their retirement funds. They face 

these risks because they work for employers 

whose pension plans are unsustainable over 

the next 50 years. As revealed by the 

Washington Post, approximately 72 

multiemployer pension plans will become 

insolvent within the next 15 years, while an 

additional 85 multiemployer pension plans 

will become insolvent in the next 19 years 

(Fletcher, 2015). For some, there may be 

enough time to reap benefits promised to 

them years ago, but for those in over 150 

pension plans, these promises will prove 

shallow and unattainable.  

Both private and public sector workers 

have found themselves in pension plans with 

deficits too large to fulfill their obligations 

to employees. Public and single employer 

plans have an advantage with greater 

flexibility and more tools for financial 

mitigation (Campe, Barker, Behar, 

Friedman, Preppernau, & Wright, 2015; 

Kapinos, 2008; Pension Benefit Guaranty 

Corporation). However, multiemployer 

private-sector plans have found themselves 

gridlocked between union collective 

bargaining agreements and a dwindling base 

of contributing laborers. Younger workers 

are forced to contribute to pension plans 

which will be defunct upon their retirement-

robbing them of their retirement security. 

Additionally, multiemployer plans are 

predominantly in declining industries.  

Layer on a series of federal legislation 

that has paralyzed employers and fund 

trustees with incomprehensible tax codes 

and regulations and the product is a system 

that victimizes millions of workers. Active 

multiemployer pension plan participants 

reaching retirement struggle to maintain a 

basic standard of living for themselves and 

their dependents. Active and new employees 

find themselves funding the current 

liabilities of pension plans, and increasing 

the plans’ future liabilities, all contingent on 

empty, illusory promises for these future 

benefits. 

Exasperated further by the abuse and 

fraudulence of fund fiduciaries, the demise 

of the multiemployer pension system is a 

trifecta: failure to appropriately invest funds, 
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failure to provide long term, and sustainable 

solutions for retirement security and failure 

of legislation to prevent cases of abuse and 

fraud by plan administrators and fiduciaries. 

This analysis will show how the 

legislative history, structure of 

multiemployer plans, and cultural climate 

has led to this unsustainable and dangerous 

situation, and the implications for 

participants and taxpayers. 

 

Introduction to Multiemployer 
Plans: Defined Benefit 
 

 A multiemployer plan must comprise 

two things: more than one contributing 

employer, and at least one collective 

bargaining agreement (CBA) with a local 

union (Joint Committee on Taxation, 111th 

Congress, 1st Session, 2009). Historically, 

multiemployer plans have pooled costs and 

resources, enabling many smaller employers 

to provide substantial benefit packages 

without being burdened by high overhead 

costs that single employer plans bear. When 

they originated, multiemployer plans were 

formatted in a defined benefit structure, but 

single employer and nonunionized groups 

have trended towards defined contribution 

plans over the last 50 years, which will be 

outlined below.   

The appeal of defined benefit plans 

is the guarantee of benefit dispersions 

throughout an employee’s retirement. The 

dispersion is based on a formula of years of 

service and wage rate (Roberts, 2014; Zurlo, 

2012). The benefits are then paid out of a 

shared fund managed by a board of trustees 

for the future payments of all employee 

participants in the plan (Cornell University 

Law School; Zurlo, 2012; Roberts, 2014). 

The Board of Trustees is comprised of equal 

numbers of union-appointed and employer-

appointed trustees with equal voting rights.  

See 29 U.S.C. Section 186(c)(5)(B). These 

plans are further subject to a variety of 

contribution and dispersion requirements 

imposed by federal laws and regulations, but 

must allot benefits based on a vesting 

model.1  

When defined benefit pension plans 

were created, they depended on the 

assumption that there was a pyramid of 

labor with a wide base of active, 

contributing employees and a narrower, top 

portion of benefit-receiving retirees 

(Roberts, 2014). However, in recent years 

this model has been inverted.  In 2012, there 

                                                      
1Vesting is the process in which employees earn 
a right to their benefits at a rate subject to the 
tenure of employment and wage growth, usually 
over a time span between 10 and 20 years 
(Zurlo, 2012; Roberts, 2014). 
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were 3,940,000 active participants in 

multiemployer defined benefit plans, while 

2,975,000 were retired or separated 

employees receiving benefits, combined 

with 3,028,000 other retired/separated 

individuals with a vested right to benefits, 

totaling 6,003,000 individuals entitled to 

benefits (PBGC Insurance of Multiemployer 

Pension Plans, 2012; Multiemployer 

Pension Plans: Report to Congress Required 

by the Pension Protection Act of 2006, 

2013). In 2012, there were 10,520,000 

individuals in multiemployer defined benefit 

plans and 4,651,000 in multiemployer 

defined contribution plans (PBGC Insurance 

of Multiemployer Pension Plans, 2012). The 

pie chart below illustrates the magnitude of 

the funding shortfall and the status of the 

unsustainable pyramid scheme. While 37 

percent of multiemployer participants are 

active, 63 percent of participants are entitled 

to benefits and do not make contributions. 

 

----------Table 1-------- 

Participation status within multiemployer pension plans 

Type of Participant 

DEFINED 
BENEFIT 
(numbers in 
thousands) 

Percentage of 
Total 
Participants 

Active Participants 3,940.00 37.45 percent 
Retired or Separated Participants Receiving Benefits 2,975.00 28.28 percent 
Other Retired or Separated with vested Right to 
Benefits 3,028.00 28.78 percent 
Total Participants 9,943.00 94.52 percent 
Participants With Account Balances 8.00 0.00 percent 
Beneficiaries 577.00 5.48 percent 
Total Participants and Beneficiaries 10,520.00 
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• Active Participants are current employees contributing to the fund 

• Retired/separated receiving benefits are individuals who have retired or are vested and parted with their employer 

• Other retired/separated with vested right to benefits include family members and all other individuals entitled to benefits 

• Participants with account balance are owed future benefit payments 

• Beneficiaries are individuals entitled to deceased retirees benefits 

 

Defined contribution plans are fueled by 

employer contributions to individual 

accounts held by employees and invested 

through a portfolio (Cornell University Law 

School, Pension Law: An Overview (June 

23, 2015)). This method unbinds the 

employer from upholding a set benefit value 

over time because the benefit is an aggregate 

of returns based on an individual’s 

investment strategies. Whereas defined 

benefit plans depend on a shared fund, a 

defined contribution plan is mobile and can 

be transferred through employer and 

industry changes over a career life span 

(Zurlo, 2012). Defined contribution plans 

also mitigate some of the risk employers 

take on with defined benefit plans in shifting 

demographics, market fluctuations, etc., by 

shifting that burden to the individual 

employee. Therefore, while defined benefit 

plans often necessitate only a minimal 

amount of financial knowledge, defined 

contribution plans requires both a higher 

level of fiscal knowledge and invested effort 

to secure solid retirement benefit dispersions 

(Ibid.). The bar chart below illustrates the 

extent of plan participation within 

3,940; 37 percent 

2,975; 28 percent 

3,028; 29 percent 

8; 0 percent 

577; 6 percent 

Current Status of Multiemployer Pyramid 
Structure 

by Type of Participant, 2012 
(numbers in thousands) 

Active Participants

Retired or Separated
Participants Receiving Benefits

Other Retired or Separated with
vested Right to Benefits

Participants with Account
Balances

Beneficiaries

(U.S. Department of Labor Employee Benefits Security Administration, 2015, p. 6) 
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multiemployer pension plans by industry 

and reveals the disproportionate effect of the 

problem by sector. 

---------Table 2------------- 

Depth of Multiemployer Plan Participation, by Industry (2012) 

Industry 

Defined Benefit 
(numbers in 
thousands) 

Total 
(numbers 
in 
thousands) Percentage 

Agriculture 30 58 51.72 percent 
Mining 3 58 5.17 percent 
Construction 2600 4370 59.50 percent 
Manufacturing 842 1374 61.28 percent 
Transportation 1293 1715 75.39 percent 
Communications and Information 211 418 50.48 percent 
Utilities 0 18 0 percent 
Wholesale Trade 49 96 51.04 percent 
Retail Trade 1409 1512 93.19 percent 
Finance, Insurance, & Real Estate 2056 2655 77.44 percent 
Services 1235 1908 64.73 percent 
Misc. 214 394 54.31 percent 
Total 9943 14575 68.22 percent 
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Today, defined benefit plans have 

varying popularity across different business 

sectors. Multiemployer pension plans in the 

Construction industry account for 2,600,000 

individuals in defined benefit plans; the 

Transportation industry: 1,293,000 

individuals; and the Services industry: 

1,235,000 individuals. The Construction, 

Transportation, and Services industries 

together account for 5,128,000 individuals 

participating in multiemployer defined 

benefit plans with the majority in 

Construction and Transportation 

(Multiemployer Pension Plans: Report to 

Congress Required by the Pension 

Protection Act of 2006, 2013). Defined 

benefit plans have found a niche in specific 

industries, and thus the problems facing 

defined benefit plans unequally fall on the 

heads of a subset of American workers.  

 

Difficulties Facing Multiemployer 
Plans 
 
 The problems facing multiemployer 

defined benefit plans are varied and 

complex.2 They range from issues in policy 

and collective bargaining to worker 

                                                      
2Pension plan investments are typically a 
mixture of stocks and bonds and thus have 
succumbed to the last decade of turbulence in 
the market (Jones, 2014). 

demographics and market swings. This has 

resulted in massive underfunding of many 

plans. With the added stress of the 2008 

recession, many plan fiduciaries are now 

increasingly skittish when investing. This 

has kept funds from recouping losses to the 

fullest extent of market gains (Roberts, 

2014). The table below visualizes the 

magnitude of the shortfalls (asset to liability 

ratio) facing multiemployer pension plans, 

by industry. 



7 
 

 

---------Table 3-------- 

 
• Transportation and Utilities assets combined for comparison 

• Services includes Finance, Insurance, & Real Estate 

 

Of equal importance though, these 

defined benefit plans’ worker-base is 

dwindling away while their liabilities have 

only increased. Unlike markets that peak 

and hollow, this is a structural defect that is 

projected to continually worsen with time 

due to two main factors:  extended life spans 

and aging industries (Ibid.). First, extended 

life spans are problematic both by nature 

and in accounting methodology. Actuaries 

are given the duty to accurately account for 

the assets needed to cover a company’s 

benefit liabilities (Ibid.). The main 

component of these predictions is expected 

mortality rates (Ibid.). The ever-extending 

lifespan has drastically altered these 

calculations. This leaves vulnerability in the 

assumptions made by a firm’s actuary, 

because a misconception in average death 

age drastically alters the ratio of funds 

needed to keep plans viable in the long term. 

As health technologies improve and 

lifestyles change, these values constantly 

need updating and vary over different 

worker populations. Therefore, years of 

miscalculation have left many of these plans 

to deal with retirees living ten to twenty 

years past their expected mortality rate. 

Second, aging industries (e.g., 

manufacturing and manual labor) became a 
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product of outsourcing, removing these jobs 

from the younger workforce (Ibid.). For 

those industry jobs still present in the U.S., 

there is constant competition by 

nonunionized firms agile in offering 

additional customized benefits to employees 

(e.g., defined contribution plans), with lower 

overhead costs (Ibid.). The union 

agreements necessary in multiemployer 

defined benefit plans reduce employer 

flexibility to adapt to market changes. The 

difficulty arises because, while unions 

negotiate for employees’ benefits, they have 

an incentive to advocate against freezes or 

reduced benefits (Jones, 2014). Firms are 

pressured to increase contributions instead 

(Ibid).3 The presence of union resistance to 

funding adjustments has increasingly been 

viewed as a hindrance because a failing 

employer cannot provide its own benefits 

and therefore is forced to close down 

(abandonment of the plan) rather than 

achieving benefit reductions. At the 

Employee Retirement Income Security Act‘s 

(ERISA) formation in 1974, 23.4 percent of 

private sector jobs had union presence, 

slightly less than its 1954 peak of 28.3 

                                                      
3Contribution increases a company’s cost 
structure and result in a higher overall price 
point for their product. 

percent4, but by 2013 that number had 

dropped to 6.7 percent (Roberts, 2014). 

One may reasonably ask why 

responsible worker advocates could not have 

known of these developments, failed to 

notify their members of the looming risk, 

and failed to take action needed to close the 

funding gap when a fix was still available.  

 

History of Pension Funds and 
Legislation 
 

In 1875, The American Express 

Company created the first private pension 

fund to create a “stable, career-oriented 

workforce,” (Georgetown University Law 

Center, 2010, p.1). At this time, 

approximately three-fourths of males over 

65 were still working excepting those not 

working who suffered a disability 

(Georgetown University Law Center, 2010). 

Twenty-five years later the average life 

expectancy was 49 years. Those who made 

it to 60 could expect an additional 12 years 

and the norm was still to work until one 

could not work any longer (Ibid.). 

Transportation and manufacturing industries 

dominated these early pension plans, all of 
                                                      
4Mayer, Gerald (2004). CRS Report to 
Congress: Union Membership Trends in the 
United States. Cornell University Law School. 
Accessed: Aug. 14 2015 via: 
http://digitalcommons.ilr.cornell.edu/cgi/viewco
ntent.cgi?article=1176&context=key_workplace. 
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which were provided at the employer’s 

discretion and funding; benefits could be 

changed or lost as the employer saw fit 

without explicit reason (Seburn, 1991). By 

1919, 300 pensions plans existed in the U.S., 

covering about 15 percent of the workforce 

(Georgetown University Law Center, 2010). 

They were seen as a “humane” way to push 

older and less productive workers out of the 

labor force (Ibid.). Compulsory retirement 

was also a common practice for employers 

who set retirement age and ranges, usually 

between 60 and 70 years of age (Seburn, 

1991). 

Until 1935, when Social Security 

was established, there was little government 

recognition of the demand for retirement 

security, while life spans had steadily risen 

to 60 years of age (Georgetown University 

Law Center, 2010). Tax codes that allowed 

for deferral of taxes became the main driver 

of pensions’ growth before and after the 

“Great Depression” (Seburn, 1991). 

Companies guaranteed employees’ loyalty 

by providing a pension benefit superior, and 

in addition to, Social Security. This 

supplemental approach (originated by 

Kodak) was contingent on Social Security 

providing the basic minimum security, 

where the pension would supplement the 

modest income base provided by 

government assistance (Sanford, 1997). This 

would eventually be the stance of choice for 

union members who, having lost the fight to 

raise wages after war time freezes, saw 

benefits in pension as a way to compensate 

(Seburn, 1991). 

Originally, unions were antagonists 

of pension plans.  They saw pensions as 

deterrents to their causes of better work 

hours, conditions, and higher wages 

(Blakey, 1963). As their views shifted, 

unions used collective bargaining 

agreements as the means to ensure that 

benefits were received, predominantly in 

defined benefit plans based solely on 

employer contributions (Seburn, 1991). 

By 1940, 4.1 million or, 15 percent 

of all private-sector workers, were covered 

by pension plans (Georgetown University 

Law Center, 2010). Pensions had developed 

into a bartering tool for unions and 

encouraged employee loyalty as wage 

freezes were implemented during times of 

war (Zurlo, 2012). Around this time, 

pensions had established a concrete place in 

the American economy, although they had 

succumbed to abuses. Thus began the 

legislative journey that would mold pensions 

and their role in the American labor market. 



10 
 

Starting with the first Congressional Act in 

1935 the legislation progressed as follows:5 

• 1935: National Labor Relations Act 

(NLRA) was enacted to “protect the 

rights of employees and employers, to 

encourage collective bargaining, and to 

curtail certain private sector labor and 

management practices, which can harm 

the workers, businesses and the U.S. 

economy;”6 and in doing so it created 

the governing National Labor Relations 

Board for its enforcement. 

• 1947: Labor-Management Relations Act 

(LMRA), also known by its later 

amendments as the Taft-Hartley Act, 

was drawn to limit some gains received 

by the labor movement regarding union 

actions; set preliminary guidelines for 

the creation and management of pension 

funds including the standard of “good 

faith bargaining” (Blakey, 1963). 

• 1954: The first federal investigations 

into the use and abuse of pension funds 

were performed;7 IRS established 

                                                      
5Legislative history source: A Timeline of the 
Evolution of Retirement in the United States. 
Workplace Flexibility 2010. Washington D.C.: 
Georgetown University Law Center, unless cited 
otherwise. 
6National Labor Relations Board: 
https://www.nlrb.gov/resources/national-labor-
relations-act. 
7See publication: Welfare and Pension Plans 
Disclosure Act: Amendments of 1962 by G. 

pensions as tax-deferring trusts to be 

used for the sole advantage of employee 

beneficiaries during retirement;8 

• 1956: IRS established that a pension 

plan was, “a plan established and 

maintained by an employer primarily to 

provide systematically for the payment 

of determinable benefits to his 

employees over a period of years, 

usually for life, after retirement;” also its 

distribution (as it applied to defined 

benefit plans) could only begin at the 

end of employment. 

•  1958: The Welfare and Pension Plans 

Disclosure Act (WPPDA) was created as 

a response to the abuses reported by the 

Douglas Committee and stipulated that 

plan administrators submit annual 

reports to the Secretary of Labor on plan 

activities and funding levels that then 

would be made available to beneficiaries 

(Ibid.).  

• 1962: The WPPDA was amended 

extensively as a response to growing 

concerns over fraud and embezzlement 

                                                                                
Robert Blakey, Notre Dame Law School found 
at 
http://scholarship.law.nd.edu/cgi/viewcontent.cg
i?article=1183&context=law_faculty_scholarshi
p for more information. 
8Internal Revenue Code of 1954 Public Law 591 
- Chapter 736 can be found at 
http://www.constitution.org/uslaw/sal/068A_itax
.pdf. 

http://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1183&context=law_faculty_scholarship
http://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1183&context=law_faculty_scholarship
http://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1183&context=law_faculty_scholarship
http://www.constitution.org/uslaw/sal/068A_itax.pdf
http://www.constitution.org/uslaw/sal/068A_itax.pdf
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that served to reframe policy to take 

responsibility off of participants for 

monitoring pension activity and transfer 

it to regulatory agencies by giving them 

a sounder enforcement structure.9 

• 1974: The Employee Retirement Income 

Security Act (ERISA) was drafted to 

safeguard pension plans and ensure 

health of distressed and even terminated 

pension funds by creating stipulations 

like:  

o Disclosure requirements about plan 

information to the plan participants;  

o Increased inclusion of younger 

employees (aged 25 and up); 

o Established vesting rules, or 

indexed (usually between 5 and 20 

years) waiting periods before 

attaining full legal rights to benefits; 

o Created joint and survivor 

annuities;  

o Established minimum funding 

requirements for plans;  

o Clarified fiduciary standards for 

managing trustees;  

o Set limits on contributions and 

benefit dispersions;  
                                                      
9Further information on WPPDA drawn from: 
Zurlo, K. A. (2012). Private Pension Protections 
since ERISA: The Expanded Role of the 
Individual. Journal of Sociology & Social 
Welfare , XXXIX (4), 49-72. 
 

o Created the Pension Benefit 

Guarantee Corporation (PBGC) to 

act as both an insurance pool for 

plans and enforcer of ERISA pension 

legalities;  

o Set up a tax incentive to encourage 

plans and employers to abide by the 

strict regulations put into place by 

the act for protecting beneficiaries of 

these plans;1011  

o Mandated the disclosure of all 

income, services, and payments via 

the Form 5500; 

o Gave responsibility to these 

agencies for ERISA’s full 

enforcement: the Pension Benefit 

Guaranty Corporation (PBGC), the 

Department of the Treasury 

                                                      
10Additional information on ERISA can be 
found here: Cornell University Law School. 
(n.d.). Cornell University Law School. Retrieved 
June 23, 2015, from Pension Law: An 
Overview: 
https://www.law.cornell.edu/wex/Pension. 
 
11Additional information on the PBGC can be 
found here: Comittee on Ways and Means U.S. 
House of Representatives. (2011). Background 
Material and Data on the Programs within the 
Jurisdiction of The Committee of Ways and 
Means: Greenbook- Pension Benefit Guaranty 
Corporation Legislative History. Retrieved June 
23, 2015, from Comittee on Ways and Means 
U.S. House of Representatives: Green Book: 
http://greenbook.waysandmeans.house.gov/2011
-green-book/chapter-12-pension-benefit-
guaranty-corporation/pbgc-legislative-history. 
 

https://www.law.cornell.edu/wex/Pension
http://greenbook.waysandmeans.house.gov/2011-green-book/chapter-12-pension-benefit-guaranty-corporation/pbgc-legislative-history
http://greenbook.waysandmeans.house.gov/2011-green-book/chapter-12-pension-benefit-guaranty-corporation/pbgc-legislative-history
http://greenbook.waysandmeans.house.gov/2011-green-book/chapter-12-pension-benefit-guaranty-corporation/pbgc-legislative-history
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including the Internal Revenue 

Service (IRS), and the Department of 

Labor’s Employee Benefit Security 

Administration (EBSA); 

o Separated pension law from 

securities regulations.12 

• 1978: The Revenue Act allowed 

contributions to be added on a tax-

deferred basis, with the possibility of 

early withdrawal starting at age 59 and 

1/2. 

• 1980: The Multiemployer Pension Plan 

Amendments Act (MPPAA)13 allowed the 

PBGC greater authority over 

multiemployer plans in distress; allowed 

                                                      
12In International Brotherhood of Teamsters v. 
Daniels (439 U.S. 551, 1978) the plaintiff 
suffered an entire loss of pension because of an 
undisclosed break-in-service clause breach 
which was compounded by an embezzlement 
charge against him for administrative actions 
taken by fund fiduciaries (International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, 
Petitioner, v. John Daniel. Local 705, 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousement and Helpers of 
America, et al., Petitioners, v. John Daniel., 
1979) After attempting to hold the Plan liable 
under the Security and Exchange Act, the case 
was dismissed as controlled by ERISA.  
However ERISA is and was limited by a lack of 
retroactive authority and thus ERISA could 
afford him no punitive restoration (Ibid.). The 
case for all pension related grievances from that 
point forward fell explicitly under ERISA 
statutory processes. 
13For a full summary of the MPPAA go to: 
https://www.govtrack.us/congress/bills/96/hr390
4/summary. 

the PBGC to create its own rubric for 

funding status and rehabilitation 

measures; created withdrawal liability 

for employers who leave their plan.14 

• 1982: The Tax Equity and Fiscal 

Responsibility Act (TEFRA) further 

limited employer contributions and 

distributions maximums, suspended cost 

of living increases, created special rules 

for plans that were “top heavy” or had a 

high amount of large expected 

distribution employees, and required all 

participants to begin dispersions by 70 

and a half. 

• 1983: The Social Security 

Act/Amendments respectively set forth to 

increase retirement age to 67 over the 

next 20 years. 

• 1984: The Retirement Equity Act 

lowered entrance age to 21 from 25 and 

added break in service rules (up to 5 

years without voiding benefit contract 

including paternity/maternity leave); 

                                                      
14Withdrawal liability became a crucial 
component to the employers’ costs upon 
entering a plan. Cases began to emerge of abuses 
of plan withdrawal in which employers would 
abandon an industry plan, leaving high costs for 
those remaining, who were typically competing 
firms, and thus decreasing competition by 
burdening competitors with their liabilities 
(Defrehn & Shapiro, 2013). By creating a 
withdrawal liability fee, employers lost incentive 
to leave plans and any flexibility in adapting to 
changing markets. 
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formally recognized survivor and joint 

annuities as components of these 

plans15; 

• 1986 & 1987: The Omnibus Budget 

Reconciliation Acts added protection for 

those who worked beyond age 65 

through securing benefit contributions 

from employers; altered full-funding 

limits; increased PBGC premiums; made 

stricter the unfunded penalties.16 

• 1992: The Unemployment Compensation 

Amendments imposed a 20 percent 

withholding tax on lump sum 

distributions that weren’t then added to 

retirement accounts thus incentivizing 

retirement planning for employees.17 

• 1996:  The Small Business Job 

Protection Act created special 

stipulations to allow small employers 

(under 50 employees) to create 

alternative retirement plans with separate 

regulations. 

• 2000: 40 million Americans are covered 

by traditional pension plans or defined 

                                                      
15For a full summary of The Retirement Equity 
Act go to: 
https://www.govtrack.us/congress/bills/98/hr428
0/summary. 
16 See 
https://www.govtrack.us/congress/bills/100/hr35
45/summary for more details. 
17 See 
https://www.govtrack.us/congress/bills/102/hr52
60/summary for more details. 

benefit plans and over 60 million by 

defined contribution plans. 

• 2001: The Economic Growth and Tax 

Relief Reconciliation Act (EGTRRA) 

reversed precedent and allowed for catch 

up contributions for those over 50; 

indexed contribution and benefit limits 

to inflation; made rollovers to other 

retirement accounts smoother.  

• 2004: The Pension Funding Equity Act 

was a response to the 2002 recession, 

creating deficit reduction exceptions for 

funding rates and limits; forces plans to 

give reports to beneficiaries on 

predictive funding status of plan;18 and 

increases the protection19 on PBGC 

insolvency.20 

• 2006: The Pension Protection Act 

(PPA)21, the second largest piece of 

pension legislation, allowed: 

                                                      
18See 
https://www.govtrack.us/congress/bills/108/hr31
08/summary for more details. 
19It acted to replace, for two years, the 30-year 
Treasury bond rate used to calculate employers’ 
contributions to pension plans with a long-term 
corporate bond rate, provide partial, temporary 
relief from deficit reduction contributions, and 
target relief to multiemployer plans (CCH 
Incorporated, 2004). 
20See PBGC. (2013). PBGC Insurance of 
Multiemployer Pension Plans Report to 
Congress required by the Employee Retirement 
Income Security Act of 1974, as amended . 
Washington D.C.: PBGC. 
21The PPA was created for the purpose of 
mediating the changes in demographics of the 

https://www.govtrack.us/congress/bills/100/hr3545/summary
https://www.govtrack.us/congress/bills/100/hr3545/summary
https://www.govtrack.us/congress/bills/102/hr5260/summary
https://www.govtrack.us/congress/bills/102/hr5260/summary
https://www.govtrack.us/congress/bills/108/hr3108/summary
https://www.govtrack.us/congress/bills/108/hr3108/summary
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o Created minimum funding 

standards for multiemployer 

funds with the additional 

categorization of distressed plans 

as endangered, seriously 

endangered or critical status; 

o Revised formulas for withdrawal 

liabilities and established 

‘hardship’ rules; 

o Set plan termination and PBGC 

usurpation as contingent on plans 

calling for bankruptcy;  

o Allowed employers to set up 

automatic enrollment and 

contribution defaults to defined 

contribution plans like 401ks;  

o Further clarified fiduciary 

responsibilities; 

o Allowed plans to transfer excess 

pension assets to cover health 

liabilities of current employees; 

o  Increased reporting and 

transparency requirements for 

plans to include timely 
                                                                                
American aged workforce. Life time 
expectancies now reached 74 for men and 79 for 
women respectively. Participation in pension 
plans had shifted dramatically from earlier 
decades with about 20 percent of private sector 
workers belonging to a defined benefit plan and 
43 percent to a defined contribution plan 
(Georgetown University Law Center, 2010). 
Defined benefit plans’ independent adjustments 
to these changes had been minimal to 
nonexistent. 

communications of any 

significant changes in the plan to 

the employer and to provide all 

plan documents to beneficiaries 

upon request (actuarial reports, 

withdrawal liabilities, financial 

reports, etc).22 

• 2008: The Worker, Retiree, and 

Employer Recovery Act altered the 

funding requirements set by the PPA23 in 

response to the ‘Great Recession’ and 

allowed for temporary deferral of action 

for critical/endangered plans based on 

PPA rehabilitation rules.  

• 2010: The Pension Relief Act extended 

amortization, or delayed payment, 

privileges to those plans that suffered 

severe losses in 2008 and 2009.24  

• 2012: The Moving Ahead for Progress in 

the 21st Century (MAP-21) contained a 

clause that allowed employers to cut 

back their contributions; prohibited 

                                                      
22See 
https://www.govtrack.us/congress/bills/109/hr4/
summary for a full summary of the Pension 
Protection Act. 
23For more on the PPA of 2006 see: PBGC. 
(2013). Multiemployer Pension Plans: Report to 
Congress Required by the Pension Protection 
Act of 2006 . PBGC. 
24For a full summary of the Preservation of 
Access to Care for Medicare Beneficiaries and 
Pension Relief Act of 2010 see: 
https://www.govtrack.us/congress/bills/111/hr39
62/summary. 

https://www.govtrack.us/congress/bills/109/hr4/summary
https://www.govtrack.us/congress/bills/109/hr4/summary
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PBGC directors from acting in any 

decision in which they had a vested 

financial interest.25 

• 2014: The Multiemployer Pension 

Reform Act implemented several 

legislation revisions including: 

o Extending the sunset 

provisions26 of the PPA; 

o Exempting increases in 

contributions from that point 

forward, by critical or 

endangered plans, from 

withdrawal liability; 

o Increased plan disclosure; 

o Doubled the PBGC premium 

and indexed it for future 

inflation: 

o  Gave the PBGC the 

authority to facilitate 

multiemployer plan mergers; 

o  Created a new status of 

“critical and declining,” with 

slightly more aggressive 

rehabilitation plan requirements; 

                                                      
25See Pension Plan Funding Stabilization Finally 
a Reality, 35 “fyi” issue 43 (Buck Consultants; 
July 6, 2012). 
(http://hrlaws.services.xerox.com/wp-
content/uploads/sites/2/2012/07/fyi-2012-0706-
2012-Pension-Plan-Funding-Stabilization-
Finally-a-Reality.pdf). 
26Sunset provisions in the PPA were provisions 
set to expire by 2014. 

o Reversed precedent, allowing 

plans to reduce benefits to 

participants for the first time in 

history27,28; 

o Allowed provisions in critical 

rehabilitation plans outlined by 

the PPA to take “all reasonable 

measures” including extensions 

and contribution increases so 

extensive that it all but 

recognized that any responsive 

action is but a forestall of 

insolvency for many plans.29 

 

Present Legislation Issues and 
Loopholes: 
 

The Forms of Plan Distress and 
Rehabilitation 
 
Legislation is focused solely on the 

remediation of insolvent defined benefit 

plans that have developed over years of 

mismanagement and ignorance. The PPA 

and following Acts established a grading 

system from which the PBGC could 

                                                      
27Dexter, J., & Hofing, M. (2014).  Pension 
Reform Act of 2014. New York: Dexter Hofing 
LLC. 
28Benefits cannot be cut lower than 110 percent 
of the PBGC guaranteed level and retirees 
between 75 and 80 will be given a partial benefit 
protection while those 80 years and old have full 
benefit protection regardless of any cuts made in 
the plan (Dexter & Hofing, 2014). 
29(Dexter & Hofing, 2014). 
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differentiate, and ultimately improve, those 

plans who risked insolvency in the short 

term. This categorization allows the PBGC 

to monitor and intervene in plans of higher 

risk of insolvency in the coming years 

(Roberts, 2014). Among the most 

controversial steps these policies take is 

reversing a historical precedent to preserve 

benefits.  

The PPA of 2006 created three 

categories for distressed plans:  Endangered, 

Seriously Endangered, and Critical. 

Endangered plans have less than 80 percent 

of their liabilities funded and/or project 

insolvency within the next 10 to 20 years, 

facing the smallest of all restructuring 

changes (Ibid.). Critical status funds, or ones 

with less than 65 percent funding, are 

destined for the most severe cuts (Ibid.). 

Seriously endangered plans fall into a less 

defined middle ground where, though they 

have less than 80 percent of their liabilities 

funded, their recovery plans are much more 

likely to be similar to endangered plans 

rather than critical ones. In 2014, The 

Multiemployer Pension Reform Act (MPRA), 

created a forth category:  ‘Critical and 

declining’ status, which comes with the 

criteria of: projected insolvency within 15 to 

20 years, twice as many inactive as active 

participants and/or less than 80 percent 

funding (Campe, Barker, Behar, Friedman, 

Preppernau, & Wright, 2015). For those 

participants and future retirees in 

endangered or critical plans who did not 

withdraw benefits by the time of the status 

change, a reduction of benefits is almost 

guaranteed. This includes the reduction or 

elimination of: post-retirement death 

benefits, 60-month payment guarantees, 

joint-and-survivor annuities, any benefit 

increases that occurred in the last five years, 

disability, and early retirement benefits 

(Roberts, 2014; Dexter & Hofing, 2014). 

The table below illustrates the 

parameters/criteria for being considered 

Endangered Status, Seriously Endangered 

Status, or Critical Status. 
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-------Table 4------- 
Triggers for Critical and Endangered Zone Status 

Status for 
Plan Year 

Funded 
Percentage 
(FP) 

Funding 
Deficiency 
(FD) 

Funded 
Percentage 
and 
Funding 
Deficiency 

Insolvency Funded 
Perentage 
and 
Insolvency 

Annual 
Cost and 
Present 
Value of 
Benefits 
(PVB) and 
Funding 
Deficiency 

Endangered 
Status 
(“Yellow 
Zone”) 

 
FP < 80% 

FD within 7 
years 
(including 
amortization 
period 
extensions) 

    

Seriously 
Endangered 
Status 
(“Orange 
Zone”) 

  FP < 80% and 
FD within 7 
years 
(including 
amortization 
period 
extensions) 

   

 
 
Critical 
Status 
(“Red 
Zone”) 

 FD within 4 
years 
(excluding 
amortization 
period 
extensions) or 
Plan was in 
critical status 
in the 
previous year 
and FD within 
10 years 
(including 
amortization 
period 
extensions) 

 
 
 
 
 
FP < 65% and 
FD within 5 
years 
(excluding 
amortization 
period 
extensions) 

 
 
 
 
 
 
 
 
Insolvent 
within 5 years 

 
 
 
 
 
 
 
FP < 65% and 
Insolvent 
within 7 years 

Normal cost 
and interest 
on unfunded 
liabilities > 
Current year 
contributions 
and PVB for 
inactive 
participants > 
PVB for active 
participants 
and FD within 
5 years 
(excluding 
amortization 
period 
extensions) 

(Multiemployer Pension Plans: Report to Congress Required by the Pension Protection Act of 2006, 2013) 
 

For funds that are forced to 

rehabilitate, amortization of unfunded 

liabilities means an increase in 

contributions, or costs for participants 

(Roberts, 2014). However, since the added 

capital is used to cover previous liabilities, it 

does not increase the benefit value for 

current participants (Ibid.). By 2013, more 

than a third of defined benefit plans had 

already frozen their benefits and were on 

higher contribution rates (Bone, 2013). For 

those receiving or expecting to receive 

benefits soon, one should guard against 

assuming that there will be benefit 

adjustments for rising inflation or pay grade 

(Ibid.). Even for those not experiencing 

cutbacks, stagnation in benefits means a 

decrease in the real value to recipients 

during the next several decades (Ibid.). The 

table below visualizes the extent to which 

plans are subjected to PBGC standards 

based on the funding status of the 

multiemployer pension plan. 
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------Table 5------ 
 

WRERA Elections 
 
 
Funding 
Status 

 
Number 
of 
WRERA 
Elections 

Elections 
to 
Freeze 
Status or 
Defer 
FIP/RP 

 Election to 
Extend 
Funding 
Improvement/ 
Rehabilitation 
Period 

Both 
Elections 

 
 
Critical 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
379 

295 
 

Frozen 
Green 
Status 

 
Frozen 

Endangered 
Status 

 
Frozen 

Seriously 
Endangered 

Status 
 

Frozen 
Critical 
Status 

 
Did not 

submit a 
certification 

 
 

195 
 
 
 

32 
 
 
 
 

11 
 
 
 

47 
 
 

10 

 
 
 
127 

 
 
 
43 

Seriously 
Endangered  

 
109 

 
102 

  
16 

 
9 

Other 
Endangered 

 
267 

 
232 

  
45 

 
10 

Neither 
Endangered 
nor Critical 

 
9106 

 
9 

  
0 

 
0 

Total 764 638  188 62 

(Multiemployer Pension Plans: Report to Congress Required by the Pension Protection Act of 2006, 2013) 

 

The legislation establishes fund 

duties and tools for the PBGC to intervene. 

For instance, “…a plan becomes insolvent 

when it does not have enough assets to pay 

PBGC guaranteed benefits as they become 

due,” but by this point a beneficiary has 

already lost at least half of their expected 

benefits (PBGC Insurance of Multiemployer 

Pension Plans Report to Congress required 

by the Employee Retirement Income 

Security Act of 1974, as amended, 2013, p. 

15). Plan remediation is also extensively 

delayed because plans can easily calculate 

insolvency decades before the insolvency 

occurs. The reactive tools show a complete 

lack of intent to control remediation early 

because the process of rehabilitation is 

hindered by the frictions of governmental 

politics to the point of complete plan 

disrepair. 

 

Fiduciary Abuses 

 One of the greatest difficulties 

pension plan reform falls prey to is how to 
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define fiduciary responsibility. The standing 

definition is: 

Anyone who exercises 
discretionary authority or 
discretionary control 
regarding management of the 
plan or the disposition of its 
assets or has any 
discretionary authority or 
discretionary responsibility in 
the administration of the plan 
is an ERISA fiduciary 
(Roberts, 2014, p. 6). 
 

Missing in this definition is a fiduciary’s 

duty first, and foremost, to protect the 

interests of the participants and beneficiaries 

of the plan by providing benefits, covering 

costs of administration and performing with 

a level of prudence and due diligence in 

accordance with regulation guidelines 

(Roberts, 2014). There is no explicit 

criterion that a fiduciary must maintain a 

base level of financial knowledge or that 

their self-interest is separated from that of 

the plan. There are no guidelines regarding 

when it is in the best interest of the plan to 

pull a fiduciary from the rank of the union or 

employer, and foresight is not specifically 

outlined as a prerequisite of their role. 

From this lack of clarity, various 

trustee abuses against plan participants have 

been cited over the last few decades. These 

are not endemic problems with the system of 

pension funds, but the unintended 

consequence of little or no supervision. The 

result is neither a structural problem nor a 

surprise. One case of abuse was the 

emergence of the “accounting effect,” 

during the 1990s, where, through a series of 

tax and regulation loopholes, a company 

could take millions out of benefit plans and 

re-claim it as profit margin (Zurlo, 2012). 

This is done through accounting 

recalculations to increase a company’s stock 

favorability (Ibid.).  

An instance of misused fiduciary 

discretion occurred when the Plumbers and 

Pipefitters National Pension Fund was found 

guilty of abusing their fiduciary authority. 

The Plumbers and Pipefitters National 

Pension fund invested $36 million into the 

most expensive hotel construction project in 

South Florida, consuming 20 percent of the 

pension’s assets, and contracted work out on 

sweetheart deals to union-only contractors at 

over 100 percent of the original budget 

(United States Department of Labor, 2004; 

National Right To Work). The final 

construction was rendered unusable 

afterwards because of the shoddiness of the 

work (U.S. Department of Labor, 2004). The 

U.S. Secretary of Labor, Elaine L. Chao, 

stated, “The Plumbers trustees mismanaged 

the investment and placed the retirement 

benefits of thousands of union workers at 
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risk....Our legal action team recovered 

nearly $10 million for workers in the 

Plumber’s pension plan (Ibid., paragrah 

2).”30 

Ultimately, the Plumbers and 

Pipefitters union purchased the defunct 

Diplomat Hotel in Florida for $40 million, 

with renovation costs of $800 million.  It 

was independently valued at $587 million at 

completion, a $213 million loss (Boehm K. , 

2003). However, Maddaloni and Patchell are 

not the only individuals to capitalize on a 

multiemployer pension system rife with 

loopholes and perverse incentives. 

In another hallmark abuse case, 

AFL-CIO union presidents forged an 

insurance scheme to take profits they 

extracted from multiemployer beneficiaries. 

Union Labor Life Insurance Co. (ULLICO) 

directors were charged with both a breach of 

fiduciary duty and insider trading when they 

repetitively manipulated stock prices at the 

                                                      
30Despite abusing their fiduciary duty and losing 
their board positions, a deal was cut: “To soften 
the blow, the Executive Board will pay the 
discredited duo their full salaries and benefits 
plus free use of cars and other perks through the 
end of 2006.” (McNamara, para. 2) “Maddaloni 
was paid $354,853 according to the most recent 
LM-2 report filed with the USDOL:  $264,177 
in salary and the remainder for “allowances” and 
“disbursements for official business.” Patchell 
reported $308,675:  $228,224 in salary, and 
$80,431 in allowances (Bureau of National 
Affairs Construction Labor Report 11/24/04) 
(Ibid., para. 4). 

expense of pension fund participants and 

company creditors (Global Crossing Estate 

Representative, for Itself and as the 

Liquidating Trustee of the Global Crossing 

Liquidating Trust, Plaintiff, v. Gary 

Winnick, Lodwrick Cook, Dan J. Cohrs, 

Jack M. Scanlon, Joseph P. Clayton, 

Thomas J. Casey, David A. Walsh..., 

2005).31 The board of directors authorized 

themselves to buy company stock before the 

stock was revalued, allowing directors to 

annually reap huge profit margins by trading 

on inside information. The ULLICO Board 

of Directors was comprised of individuals 

with questionable backgrounds and little 

financial knowledge. As noted by Ken 

Boehm (2003), “During the time of the 

questionable transactions, only three board 

members reportedly had significant 

investment skills or experience in the 

financial services industry” (Boehm K. , 

2003, p. 4). Numerous board members had a 

criminal history, which played a significant 

role in bringing the scandal to light (Ibid.). 

In one specific case, a director, found guilty 

of fraud, is referred to as a ‘mob puppet’ by 

the head of the Justice Department’s 

Organized Crime and Racketeering section 

                                                      
31To view full decision please visit: 
 http://www.entwistle-
law.com/our_work/00002_data/Decision8-3-
2005.pdf. 
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but allowed to remain director of the 

ULLICO Board (Ibid.). 

Another ULLICO director, and 

former Plumbers and Pipefitters National 

Pension Fund president, was Martin 

Maddaloni. His self-dealing in ULLICO, 

swindled $184,000 from insider trading 

(Ibid.). The ULLICO directors’ big move 

was pursuing a targeted merger with the 

company Global Crossing, a large 

contributor to ULLICO’s stock value, in 

order to self-deal and plunder their way to 

prosperity. 

 The directors gamed the Global 

Crossing merger to line their wallets with 

company assets. Once the merger was 

complete, the Board of Directors could use 

Global Crossings stock prices to determine 

the expected valuation of Ullico (Boehm K. 

, 2003). Based on this exclusive information, 

they engaged in insider trading and profited 

at the expense of their pension beneficiaries. 

As declared in the 2005 Complaint, the plan 

unfolded as follows: 

By participating in the Advisory 
Service Agreements (“ASAs”) and 
the U.S. West tender offer and the 
secondary stock offering described 
below, as well as other insider deals, 
the defendants seized corporate 
opportunities and made enormous 
profits, while possessing material 
non-public information about the 
Company and its affairs. They 

received cash fees and stock at low 
prices and reaped hundreds of 
millions of dollars in gains by selling 
stock at Global Crossing’s artificially 
inflated stock prices. During the 
period from August 13, 1998 through 
April 11, 2000 alone, defendants 
sold artificially inflated Global 
Crossing stock for more than $2 
billion while possessing material 
non-public information (Global 
Crossing Estate Representative, for 
Itself and as the Liquidating Trustee 
of the Global Crossing Liquidating 
Trust, Plaintiff, v. Gary Winnick, 
Lodwrick Cook, Dan J. Cohrs, Jack 
M. Scanlon, Joseph P. Clayton, 
Thomas J. Casey, David A. Walsh..., 
2005, p. 3) 
 

In this scheme, pension plans were subjected 

to a single seller and monopolized prices. 

Even though the trustees were removed, 

those who had acted in the self-dealing 

would avoid any accountability for the 

losses, aside from their removal from the 

fund for violating their fiduciary duty.  

Another instance of abuse occurred 

in 2010, when Roy M. Goodwin, Jr. of 

Southern New England Erectors, Corp. 

(SNEE) was harassed with frivolous 

litigation by the Ironworkers Union, using 

the power of its pension plan under ERISA. 

At the time, SNEE had no pending work or 

bids and employed no workers. (Michael J. 

Ruggieri, et al. v. Southern New England 

Erectors, Corp., 2011). Mr. Goodwin was 

invited to discuss the dispute at the Fund’s 
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annual conference location, Fox Woods 

Casino in Mashantucket, Connecticut 

(Ibid.). The United States District Court 

stated,  

The particulars of the several 
disputes among them are 
material to the motions 
before me to the degree that 
they present a context in 
which the audit request may 
be viewed as but one front in 
a larger war. The plaintiff 
used the leverage of this 
litigation to obtain an audit 
but did not establish any 
deficiency. I cannot say that 
in their jockeying for a 
balance of advantage in their 
disputes that either party 
before me has demonstrated 
grounds for me to exercise 
my discretion to award 
ERISA fees and costs (Ibid., 
pp.1-2). 
 
The trustees utilized their massive 

pool of resources to coerce SNEE to settle 

by straining its fiscal assets. While the 

District Court recognized the trustees’ 

questionable tactics, the trustees lawsuit 

empowered it to sue with impunity under 

ERISA legislation to force employer 

concessions simply by imposing tremendous 

legal costs on SNEE. 

All of these cases highlight the 

opportunity for abuse that occurs with a 

broad definition of fiduciary responsibility 

and the lack of regard by these fiduciaries 

for funds in critically failing multiemployer 

pension plans. While the contention that the 

abuses described above are simply anecdotal 

examples of union members taking 

advantage of irresistible opportunities, the 

offenders in these positions of power also 

failed to consider alternatives to conserve 

plan assets and utilize the cheapest cost 

options. 

If fiduciary responsibility were 

honored, unions would not engage in this 

obvious nepotism, and instead would have 

to seek the cheapest reliable and less risky 

alternatives. They would also participate in 

consistent self-auditing to ensure that their 

pension fund’s current investment strategy is 

based upon accurate assumptions and is 

sustainable in the long run.  

The definitional ambiguity is a 

structural defect of multiemployer plans.  It 

provides an incentive to neglect fiduciary 

responsibility and an opportunity for self-

rewarding, often fraudulent behavior by 

union trustees and other fiduciaries to take 

advantage of.32 

                                                      
32Pension funds have looked to trust law to 
establish precedent for their operations and legal 
duties. Corporate law has increasingly been 
intermixed with the legal framework imposed on 
pension funds. This is of interest because after 
the 2008 recession showed that fiduciary 
responsibility needed to adapt to better protect 
assets held in financial institutions, the 
Sarbanes-Oxley Act of 2002 and Dodd-Frank 



23 
 

Because of these issues, the Internal 

Revenue Service has outlined clearer 

restrictions of fiduciary responsibility, 

including documented mismanagements: 

“Errors that have been noted include 
the following: a plan trustee is using 
trust assets for personal use, a plan 
loans money to a trustee using an 
interest rate that is less than the Fair 
Market rate, trust sells an asset to a 
“disqualified person” for less than 
Fair Market Value, failure to 
properly allocate expenses between 
different trusts, improper transfer of 
assets between related trusts, 
embezzlement of trust assets. 
Administrators should make sure that 
the trust assets are used for the 
exclusive benefit of plan 
participants,” (Internal Revenue 
Service, 2015, Section 10). 
 
Though this clarifies the purpose of 

fiduciaries and gives examples of those 

activities that violate the definition, the 

                                                                                
Wall Street Reform and Consumer Protection 
Act of 2010 were created to make fiduciary 
services more independent of their personal 
interests with the institution for which they hold 
fiduciary responsibility. In doing so, the new 
statutes added a level of objectivity to fiduciaries 
to decrease abuses like lack of scrutiny on 
assumptions of mortality rates, investment 
returns and participant to contribution ratios that 
have exceeded their viability (Roberts, 2014). 
Since pension law has increasingly incorporated 
corporate law into its legal precedent there is no 
plausible argument as to why the definition of 
trustee fiduciary responsibility should not be 
altered to adapt to the growing challenges the 
field of pension management faces. This action 
falls specifically to the role of legislators who 
must lead when the court system fails to offer 
clarity. 

clarification does little to alter the structure 

of fiduciary oversight. Misuse and diversion 

of pension funds remains rampant in the 

multiemployer pension industry because the 

framework for change through legal action 

is gamed in favor of the trustees, with the 

cost of litigation against misuses falling on 

the participant and employer.  

The Supreme Court has recognized 

fiduciary responsibility as the cornerstone of 

a successful pension plan; yet, it has been 

reluctant to enforce stricter parameters 

encapsulating fiduciary responsibility. It 

ignores the need for guidance on monitoring 

and maintenance though it recognizes that 

both are problematic in their current form 

(McDermott Will & Emery, 2015).33 

Because the Supreme Court leaves the 

interpretation open-ended, lower-court 

litigation is expected to address the fiduciary 

debate. 

However, the open-ended definition 

of fiduciary responsibility should prompt 

employers and plans alike to prepare for the 

consequences of their vulnerability by 

having, “…the benchmarks and processes in 

place to document their continuous 

monitoring of investments and 

administrative fees going forward in an 

                                                      
33See Tibble v. Edison Int’l, 575 U.S. xxx (May 
18, 2015) explaining these duties. 
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effort to satisfy their fiduciary duties and 

avoid litigation,” (Ibid., p. 2). Yet, there is 

little incentive for employers, plan trustees, 

or union officials to independently mitigate 

this struggle for clarity. 

As it stands, employers have no right 

to press suits against plans or the fiduciaries 

against negligence or malicious investment 

of pension money (Ibid.). As coded in the 

statute:  “a beneficiary, participant, 

Secretary of Labor or fiduciary may bring 

civil suits for a fiduciary breach, but 

employers are not given the right to press for 

punitive action if they suspect omission, 

fraudulence, or other forms of a breach 

against the fund, beneficiaries, or 

participants,” (Roberts, 2014, p. 6). Though 

this rule arises from concern with flooding 

the courts with frivolous lawsuits, it severely 

limits plans from being held accountable 

without severe governmental intervention. 

And yet, for the rare participants that press 

suit, any subsequent relief granted through a 

civil case is given to the plan as a whole and 

not on behalf of an aggrieved plaintiff 

(Ibid.). Even when a participant successfully 

sues their trust fund, the awarding of 

attorney’s fees is discretionary 29 U.S.C. 

Section 1132(9)(2). Therefore, the system 

lacks any incentive for either a trustee or 

participants to sue against abusive or 

fraudulent behavior to protect the livelihood 

of these funds.  

Other important, but often-

overlooked, weak points in legislation 

include ERISA’s allowance of pension 

amortization of funding shortcomings over 

decades (Jones, 2014). The PBGC allows a 

merger of plans without “meaningful prior 

notice,” to employers who learn of the 

change after-the-fact through a non-urgent, 

ministerial notice (Roberts, 2014). As 

discussed above, if an employer sees proof 

of wrongdoing it cannot press a case.  

 

Withdrawal Liability 
Withdrawal liability34 is another 

component corrupted since its creation. 

                                                      
34Withdrawal liability is measured based on a 
ratio of contributions to a multiemployer defined 
benefit plan proportional to the plans unfunded, 
vested benefits and the employers existing 
contributions. It occurs when an employer 
decides to exit a plan outside of a merger, 
consolidation, or a “change in business form,” 
(Roberts, 2014). In some cases the withdrawal 
liability, based on aggregate contributions and 
net worth, may supersede the actual value of the 
business making employer exit virtually 
impossible (Ibid.). One of the only practical 
ways to negate this is to completely transfer 
assets and liabilities to another employer who is 
willing to take on the contractual contribution 
obligation to the plan post-sale of the original 
business. Another caveat is that many of the 
variables of the calculation are based off of 
actuarial assumptions, like expected health and 
experience of the plan, as well as demographic 
of participants, that are subject to change based 
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Originally it was a way to ensure an 

employer does not intentionally pull out 

from a pension fund in order to push their 

costs onto their competitors; withdrawal 

liability was created as a way to protect 

participants, employers, and funds from 

competitor abuse (Ibid.). The participants 

left behind from employer pull out are 

labeled orphan participants, who entered 

plans by employers who either went out of 

business or do not contribute to the plan 

(Ibid.). Without it, existing employers are 

forced to assume the burden of providing for 

the benefits of retirees that they never 

employed and who often suffocate a plan 

(Ibid).  

Employers assessed with withdrawal 

liabilities are expected to pay immediately 

and dispute the charge later if it was 

unfounded or abused. According to Patrick 

Spangler, “When an employer defaults, a 

fund is allowed to accelerate the withdrawal 

liability payments and require an employer 

to pay the entire lump withdrawal liability,” 

(Spangler & Wolf, 2014, p. 40). Even worse, 

“If the employer fails to timely and properly 

initiate arbitration, the employer is 

precluded from challenging the assessment 

                                                                                
on the actuary’s opinion and can dramatically 
shift the value of the plan and thus the 
withdrawal liability (Ibid.). 

or determination of amount of withdrawal 

liability,” (Ibid., p. 43)35 

Withdrawal liability affects more 

than just leaving employer’s obligations to 

the pension plan. Withdrawal liability also 

has a stagnating effect on economic 

development, as it adds an additional level 

of complexity to business decisions. For 

instance, if a union voluntarily dissolves in a 

work place, the employer will still be 

responsible for the withdrawal liability 

associated with the pension plan the union 

participated in. By joining a multiemployer 

pension plan, employers are risking the long 

term viability of their business. Employers 

are encouraged to monitor union activity 

                                                      
35An exemplary case of this is Central States, 
Southeast and Southwest Areas Pension Fund et 
al v. Nagy Ready Mix, 714 F.2d 545, (7th Cir. 
2013). Nagy Ready Mix Inc., owned by Charles 
F. Nagy, ceased using Teamster labor, ended its 
participation in the Central States Pension Fund, 
and incurred a withdrawal liability of 
approximately $3.6 million in 2007 (McElligott 
& Wynne, 2013). It challenged this assessment 
by initiating arbitration but failed to make 
withdrawal liability payments while the 
arbitration was pending (Ibid.). Because of this, 
the fund brought suit. The fund claimed that 
Nagy’s other businesses (which were not part of 
a collective bargaining agreement), as well as 
Nagy himself (because of an instance of 
consulting), were to be held jointly liable for the 
withdrawal liability (Ibid.). The appellate court 
upheld that Nagy himself could be sued for 
having unincorporated business income to 
personally satisfy the $3.6 million liability, a 
grossly large amount for an individual small 
business owner. 
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carefully when entering business 

relationships. However, any merger or 

acquisition with a firm with union presence 

requires the employer to enter a CBA and 

with that, usually a multiemployer pension 

plan (Alaniz, 2012). 

Given the complexity of 

multiemployer pension plans and the costs 

of withdrawing from them, businesses have 

an incentive to avoid joining multiemployer 

pension plans. Yet many employers are 

ignorant of the situations that lead them into 

union and pension obligations. It is 

imperative for healthy employers to avoid 

these pitfalls, but in doing so, the statutory 

liability stifles new sources of funding and 

exacerbates the unsustainability of 

multiemployer pension plans already in 

existence. 

To address this problem, PPA and 

post-PPA legislation has allowed employers 

to calculate withdrawal liability in two 

separate ways:  tracing the unfunded 

benefits directly to the employers’ 

employees individually, or a proportion of 

liabilities to total contributions made to the 

fund by the employer (pro rata), in an 

attempt to more accurately reflect the cost of 

an employer exit to the fund (Roberts, 

2014). It has been proven that actuarial 

reporting discretion of expected interest 

rates can skew a funds ‘status’ just as 

demographic assumptions can, and the 

above strategies show a weak attempt at 

reconciling the difference between projected 

interested rates and actual interest rates 

(PBGC, 2012). New employers may be 

given a “free look period” of usually five 

years or less, where they can participate in a 

plan without being subject to withdrawal 

liability if a plan allows it (Roberts, 2014). 

This is done hoping to attract new 

contributors to prop up the system riddled 

with old liabilities. 

The Decline of the Pension Plan 
System  
 

The status of the pension plan 

system, and specifically defined benefit 

plans, has transformed over the last two 

decades, but not in the direction many 

workers and employers have hoped for. 

Prior to 2014, legislation consistently upheld 

the contractual benefits of retired 

pensioners. However, on December 15, 

2014, Congress reversed precedent by 

creating the Multiemployer Pension Reform 

Act of 2014. Its enactment was due largely 

to the efforts of union lobbying with 

recognition of the system’s unsustainable 

pyramid scheme compounded by fiduciary 

negligence.  



27 
 

Numerous unions, including the 

Service Employees International Union 

(SEIU) and the United Food & Commercial 

Workers Union (UFCW), urged lawmakers 

to pass the legislation. All the unions were 

members of the 40-year-old National 

Coordinating Committee for Multiemployer 

Plans. In 2011, the coordinating committee 

assembled a Retirement Security Review 

Commission that authored a report designed 

to obtain quick congressional approval to 

trim benefits instead of relying on a 

government bailout (Defrehn & Shapiro, 

2013). However, these same unions hold 

annual meetings in luxurious venues using 

pension plan funding. 36 

Employers and active employees are 

incentivized to pursue reform for a 

sustainable and reasonable system that is not 

simply a wealth-transfer pyramid scheme 

constructed to borrow off of employer 

profits. Unions have an incentive to reform 

through cuts to retiree benefits only if costs 

shift to the employer and participant, and the 

structure that preserves their influence 

remains unchanged.37 Retirees will almost 

                                                      
36“Annual Employee Benefit Conference to be 
held in Hawaii,” see 
https://www.ifebp.org/education/usannual/Pages
/default.aspx 
37The incentive structure for Unions is more 
complex than noted here. Union board members 
and trustees operate within a highly politicized 

always vote to maintain their current 

benefits or increase contribution 

requirements (indirectly increasing pension 

age) to maintain current benefits. Congress 

considers reform only to avoid an atrocious 

bailout on the taxpayer’s dime.38 Though 

not all incentives serve the greatest common 

good and the nature of reforms vary, the 

need for reform is understood by 

participants in the multiemployer pension 

system. 

The multiemployer pension plan 

system is in a state of dire disrepair. Labor 

unions, courts, public officials, employers 

and employees all see the writing on the 

wall. The Chairman of the Education and 

Workforce Committee passionately stated,  

The multiemployer pension 
system is a ticking time bomb 
that will inflict a lot of pain 
on workers, employers, 
taxpayers, and retirees if 
Congress fails to act. Today’s 
report is a sober reminder 
that time is running out and 
should serve as a wakeup call 

                                                                                
culture. By nature, the gains of Unions come at 
the expense of employers in the zero-sum game 
of collective bargaining. 
38If Taxpayer funds are used to pay or guarantie 
multiemployer pension plan payments backed by 
the full faith and credit of the United States, it 
would allow union signatory employers to grant 
benefits without incurring equal cost. This 
would unfairly undermine the ability of 
nonunion employers to compete when they must 
make payments contemporaneously with wages 
earned.    
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for those few naysayers who 
believe this is too hard to get 
done. For months we have 
tried to reach consensus on a 
package of reforms that 
would give trustees new tools 
to avoid insolvency and 
protect retirees. The time to 
enact responsible reforms is 
now, before the bomb goes 
off. (Kline, 2014) 
 

Retiree’s and beneficiaries desperately fight 

to preserve their contractual benefits, but 

their miniscule gains are short lived. Courts 

have also tried to remedy the situation, 

empowering trustees to sue employers with 

impunity. 

Since the enactment of ERISA, the 

federal courts have channeled extensive 

power to pension plan trustees with the 

altruistic goal to close the funding gap - the 

byproduct of the pyramidal structure. 

However, this has only exacerbated the 

problem. In the case of the Central States 

Southeast and Southwest Areas Pension 

Fund v. Gerber Truck, the court allowed 

trustees to extend coverage beyond the 

contracting parties’ agreement. 

Gerber purchased a company with 

three older employees. Gerber and the union 

representative Gonzales agreed the contract 

covered only those three employees in the 

trust fund. However, the rest of the 

workforce was not unionized and showed no 

desire or interest in union representation or 

participation in the Central States Southeast 

and Southwest Areas Pension Fund. The 

court held Gerber had to pay contributions 

for all its workers. Dissenting Circuit Judge 

Cudahy, disagreed that ERISA “repeal[ed] 

basic contract law, but declared, “I take no 

issue with the broad purposes of ERISA as 

described in the majority opinion nor in the 

need to achieve a match between the 

contributions to, and the liabilities of, 

pension and welfare funds (Central States, 

Southeast and Southwest Areas Pension 

Fund, et al. v. Gerber Truck Service, Inc., 

1989). However, this conferral of 

obligations, as viewed only by the trust 

fund, perverted the legal system by, not only 

facilitating the plunder of small businesses 

and unsuspecting employers through 

withdrawal liability and arbitrary 

accusations of new contractual obligations, 

but also by increasing the number of plan 

participants and future fund liabilities owed 

to them.  

The Gerber Truck rationale and 

others following it, e.g., Bakery and 

Confectionery Union and Industry 

International Health Benefits and Pension 

Funds v. New Bakery Company of Ohio, 133 

F.3d 955 (6th Cir. 1998), accelerated the 

collapse of the multiemployer pension 
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system by expanding plan liabilities to 

unwitting participants. The court sacrificed 

long term viability to provide short term 

support for an unsustainable Ponzi scheme.  

In a defined-contribution 
plan, no other employee (or 
employer) loses anything if a 
firm such as Gerber Truck 
neglects to pay. It is easy to 
match the payments in and 
the payments out, to say that 
those who will not receive 
anything need not pay in. For 
a defined-benefit plan, 
however, there is no such 
matching. The scheme only 
works if the plan receives 
contributions on behalf of 
persons who will not get 
benefits. (Ibid., p. 1155). 
 
Lacking the economic and financial 

knowledge required to employ foresight, the 

pending multiemployer pension catastrophe 

has been dutifully passed onto future 

generations. For the unfortunate employee 

recently hired into this system, he or she will 

never receive the benefits they have paid in 

year after year. While it is important to 

preserve a pension system for individuals 

who have paid in and are entitled to future 

benefits, there is no solution that will be 

pain free. After decades of willful ignorance, 

there are no more Band-Aids to throw onto 

this gaping fiscal wound. Solving the 

multiemployer pension plan crisis is 

contingent on revamping the whole 

multiemployer system. 

There are about 72 multiemployer 

pension plans on track to become insolvent 

within the next 15 years and approximately 

an additional 85 multiemployer pension 

plans will become insolvent in the next 19 

years (Fletcher, 2015). Representing all is 

well to participants over decades is a fraud 

when the funds could have taken action to 

minimize harm. 

Some of the largest, well known 

funds required to reduce participant benefits 

and face pending insolvency include: the 

Teamsters Central States Pension Fund; the 

Bakery & Confectionery Union & Industry 

International Pension; the Automotive 

Industries Pension Plan, and the United 

Mine Workers Workers of America 1974 

Pension Fund (Ibid.).39 

In the current system, the retirement 

contributions of young employees are being 

                                                      
39On September 25, 2015, the Teamsters Central 
States pension fund petitioned the Treasury 
Department to cut its benefits.  Unless its plan is 
implemented, the fund is scheduled for 
insolvency in 2026 because it is losing $2 billion 
yearly.  Cutting benefits to orphaned retirees 
first, the plan induces active participants to 
continue contributing to the fund by reducing 
potential pension credits by 25% from 1% of 
their contributions.  A website was created by 
the fund to describe its rescue plan: 
http://www.cspensionrescue.com/the-rescue-
plan/.  Treasury has 225 days to evaluate the 
Fund’s request. 

http://www.cspensionrescue.com/the-rescue-plan/
http://www.cspensionrescue.com/the-rescue-plan/


30 
 

plundered for benefit payments to current 

retirees. It is vital to reject the current wealth 

transfer Ponzi scheme and denounce the 

legalized theft that young employees 

experience. It is the moral obligation of 

retirees to advocate for a system based upon 

participant contributions, rather than a 

parasitic scheme that relies on assumed rates 

of return and stealing contributions from 

current employees. Absent core structural 

changes, the multiemployer pension system 

will crash like an avalanche, building 

momentum in its descent, and facilitated by 

the unintended consequences of Band-Aid 

driven policy.40 

Some corporations have recognized 

this impending crisis and have opted to 

pursue a group annuity payout. Verizon and 

Xerox Corporations have transferred their 

growing liabilities, plus an additional billion 

dollars to cover transactions costs, in order 

to salvage their defined benefit 

disbursements and promote a sustainable 

                                                      
40The PBGC announced on September 28, 2015, 
that its own insolvency has been delayed three 
years to 2025.  “As shown in this report, recent 
legislation is expected to postpone the date that 
PBGC's multiemployer program fund is likely to 
run out of money and could significantly reduce 
the magnitude of future program deficits, but it 
does not fully resolve the issues facing the 
program and the participants whose benefits it 
guarantees.”  
http://www.pbgc.gov/about/projections-
report.html 

pension plan that honors active employees’ 

contributions. While Verizon’s proactive 

decision was thoroughly challenged, the 

court determined the decision to transition to 

a group annuity buyout was in line with 

fiduciary responsibility. As noted in the case 

documents, 

Regarding payments to those 
retirees, the amendment 
directed the Plan to purchase 
an annuity meeting the 
following requirements: (1) 
guaranteeing payment of 
pension benefits for all 
transferred Plan participants; 
(2) maintaining benefit 
payments in the same form 
that was in effect at the time 
of the annuity transaction; 
and (3) relieving the Plan of 
any benefit obligation for any 
transferred Plan participants 
(William Lee, et al., 2015). 
 

The employer could transition away from a 

defined benefit structure without trustees’ 

approval because they were creators of the 

trust and were modifying the contract they 

produced.  

 Based on the historical legacy of 

multiemployer pension plans; the legislative 

history, official testimony, and the 

successful steps taken by proactive 

corporations to avoid an impending 

catastrophe, it is clear the multiemployer 

pension system is due for an overhaul. It is 

imperative to reign in the trustees’ tyranny 
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over small employers, to quell the theft of 

hard earned income from active employees, 

and to return multiemployer pension plans to 

a system that embodies the original intention 

of pension benefits. 

Part Two of this multiemployer 

pension report will explore the alternative 

solutions and provide a policy 

recommendation based on empirical 

evidence, sound economic reasoning, and 

the system’s strength to withstand economic 

shocks. 
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Reforming the system of pension 

plans affecting the nation’s workers is a 

controversial topic captivating public 

attention and opinion. It is widely 

recognized that the sustainability of the 

multiemployer pension system, and the 

complexities associated with it, is at a 

critical point. 

An increasing number of employees 

are retiring with guaranteed benefits, while a 

dwindling input of new labor funding the 

benefit disbursement recedes. New workers 

contributing to existing pension plans, 

increase the future liabilities of them, and 

serve only to pass down growing costs to 

another generation. This reality provokes an 

imperative for pension plan trustees to seize 

initiatives in order to independently 

transition from a defined benefit structure. 

Our recommendation is a transfer to defined 

contribution plans described below. Only a 

transition can efficiently address critical 

structural problems and minimize intended  

or unintended fiduciary abuse. 

While there are multitudes of 

alternative defined contribution structures 

available, five viable options are considered: 

partitioning, bailout, re-regulating and 

centralizing, complete abandonment, and 

cash balance hybrid plans. The potential 

costs and benefits of each alternative 

structure is weighed, providing a basis for a 

policy recommendation to restore the 

multiemployer pension system to a robust 

structure sustainable in the long-term. In 

prescribing a policy recommendation, a 

focus is on restoring pension plan benefits to 

their original purpose: supporting retired 

workers to elevate them out of poverty. A 

far cry from the expectations of retirees 

today, the solutions explored demand that 

American workers exercise greater 

individual responsibility to prepare for their 

financial future. 

 Healthy or new multiemployer 

pension plans today prefer shifting to 401k 

plans. For multiemployer pension plans at 

risk of insolvency and the 41 million 

workers attached to them, a transition to 

cash-balance plans is resolutely 

recommended. Converting to a cash balance 

hybrid plan will nullify fiduciary ignorance 

and abuse intrinsic to the established system, 

while transitioning away from a fraudulent, 

unsustainable pyramid scheme offered to 

multiemployer pension plan participants 
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outlined in Part One of this report. The 

conversion to a cash balance hybrid plan is 

first and foremost an exit strategy. The plans 

that successfully navigate the transition will 

find themselves free of the burden of 

withdrawal liabilities, defined benefit 

promises, and much more capable of 

choosing the defined contribution strategy 

(401ks, annuities, etc.) that best serves the 

needs in the long run.  

 

Introduction: 
 Polls indicate retirement security is 

the number one issue workers are concerned 

about – before both health care costs and job 

security,” (Defrehn & Shapiro, 2013). The 

multiemployer pension system has been 

discussed by political candidates, news 

outlets, unions, and Congress. While many 

discussions focus on applying a policy 

Band-Aid to this fiscal wound, they ignore 

the structural issues inherent in the system 

they address. 

An actual solution requires a 

complete revamping of the multiemployer 

pension system. The multiemployer defined 

benefit pension system stems from a 20th 

century wartime environment of frozen 

wages and encouraged firm loyalty. 

Economic progress in the market and 

evolving demographics has long since 

rendered this system inefficient. The success 

of the multiemployer pension system was 

contingent on a wide base of active 

employees contributing to the benefits of a 

few retirees. In recent years this pyramid has 

inverted, accelerating the system’s path to 

implosion.  

 In 2012, 3,940,000 active 

participants contributed to multiemployer 

defined benefit plans and 6,003,000 

individuals received benefits according to 

the Pension Benefit Guaranty Corporation 

(PBGC) (PBGC Insurance of Multiemployer 

Pension Plans, 2012; Multiemployer 

Pension Plans: Report to Congress Required 

by the Pension Protection Act of 2006, 

2013). Advances in medical technology and 

life expectancy have exacerbated the stress 

of top-heavy pension plans. Today, defined 

benefit plans maintain varying popularity 

across different industries. Multiemployer 

pension plans in the Construction industry 

account for 2,600,000 individuals in defined 

benefit plans, the Transportation industry, 

1,293,000 individuals and the Services 

industry, 1,235,000 individuals 

(Multiemployer Pension Plans: Report to 

Congress Required by the Pension 

Protection Act of 2006, 2013).  

 Fiduciary neglect seals the demise of 

multiemployer pension plan assets. Above 
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the structural issues, the current regulation 

framework has allowed fiduciaries and 

trustees of multiemployer pension plans the 

opportunity to misappropriate plan funds to 

pursue risky projects and risk millions of 

their plans’ assets. One instance of this 

occurred when the Plumbers and Pipefitters 

National Pension Fund invested pension 

assets in one of the most expensive hotel 

construction projects in South Florida, using 

solely more expensive union labor (U.S. 

Department of Labor, 2004; National Right 

To Work). In another instance, national 

union presidents serving as Ullico directors 

defrauded union members through a 

monopolized insurance scheme, engaging in 

insider trading and destroying thousands of 

employees’ retirements during 4 years 

(National Legal and Policy Center, 2002). 

An effective policy solution must address 

the pitfalls of fiduciary responsibility, 

promote economic diversification of assets, 

and provide a structure to safeguard benefits 

for generations to come. 

 

Alternative Policies 
Partitioning 

Partitioning is one solution pursued 

by a few plans as a last ditch effort to extend 

the life of their defined benefits. Partitioning 

occurs when fiduciaries isolate the 

underfunded, usually legacy, portion of a 

pension fund, by dividing the plan into at 

least two sections (Roberts, 2014). Started 

by the Teamsters in 2010, this approach 

aims to separate un-fundable liabilities from 

more positive current and future 

contribution activity (Roberts, 2014). The 

goal of this strategy is to entice new 

employers to the plan by propagating a 

healthier subset of plan activities and 

keeping them from sponsoring the old 

liabilities; or to create a “zero withdrawal 

liability” pool (Roberts, 2014). Partitioning 

specifically takes the old, underfunded pool, 

and bankrupts it to keep the whole plan from 

becoming insolvent (Roberts, 2014). The 

PBGC then takes over a base level benefit 

payment and liabilities for the bankrupt, 

partitioned pool while leaving the healthier 

sections under the care of the plan’s 

fiduciaries (Roberts, 2014). 

Though this is technically a solution 

and addresses the most critical issue of 

Multiemployer Defined Benefit plan 

underfunding, it does little to change the 

structural variables that caused the 

underfunding. If this option were taken up 

by the entirety of at risk pension plans the 

PBGC would dissolve under the billions in 

bankrupt liabilities within the decade.  
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Defined Benefit v Defined Contribution 

Plans 

The trend for the vast majority of 

plans (single employer and multiemployer 

alike) has been to move toward defined 

contribution plans. A 401k is the most 

common form of a defined contribution 

plan. These plans operate by having a wage-

determined, employer contribution to a tax-

deferred account held by a single employee 

(Pozek, 2008). This predetermined rate can 

be subject to automatic escalation, target-

maturity, or left to the self-management of 

the employee (Pozek, 2008). The Pension 

Protection Act of 2006 set new guidelines 

for automatic-enrollments1 by employers, 

base rate of deferral payments, and set a 

fairness rubric for employer offerings of 

401k’s (Pozek, 2008).  

The allure of defined contributions is 

that they offer both a mobile and employee-

controlled investment account (Pozek, 

2008). Employers are unbound from a strict 

benefit contract for contributions.  The final 

value of retirement dispersion depends on 

how the contributions are then invested 

(Pozek, 2008). Employees, enjoy a 

                                                      
1 Studies have shown that as of 2007, 62 percent 
of companies who did auto-enroll did so only for 
new employees. Yet, for those who do offer it, 
the employee participation rate increases at an 
average over 70 percent. 

guaranteed retirement account that can 

travel with them through job changes 

(Pozek, 2008). However, using average rates 

of return on these deferral payments, and 

age of retirement for 401k owners, there is 

evidence to support the accruement of 

benefits is insufficient to last a retiree until 

death, if the retiree insists on maintaining his 

or her pre-retirement lifestyle2 (Pozek, 

2008).  

A study conducted by the Employee 

Benefit Research Institute showed that of 

those who have been automatically enrolled 

in 401ks by their employers, 40 percent are 

saving less than those of the same cohort not 

given that option (Tergesen, 2011). In 

addition, many plans with automatic 

escalation features do so at a rate far lower 

than necessary to afford retirement for 

anywhere between 54 percent and 73 

percent of participants (Tergesen, 2011). 

Companies cite apprehension that a default 

rate of more than 3 percent would cause 

many employees to drop out of the plan 

altogether. (Tergesen, 2011) Yet, that rate is 

drastically lower than the rate needed to 

sustain a retiree in the current economic 
                                                      
2 From 1995 to 2011 defined benefit plans 
outperformed defined contribution plans by 76 
basis points. The lower return rates can be 
attributed to the defined contribution’s shorter 
time horizon, less professional management, and 
poorer investment strategies (Watson, 2013). 
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climate. This is not to say that defined 

contribution investment accounts are 

incapable of providing secure retirement 

benefits, but pensions have instilled workers 

with the idea they need not be active 

participants in their own retirement future to 

secure it. This ideology poses a serious risk 

by assuming that 401ks are sufficient for 

retirement security at default rates.  

 

The Best Option for Recovery 
To look forward, it is necessary to 

assess the full spectrum of solution 

possibilities, from a comprehensive bailout 

to complete desertion. The best solution will 

lay somewhere between, but to arrive at any 

conclusion all strong possibilities must be 

explored. The ideal solution must promote a 

self-sustaining and robust system shielded 

from economic uncertainty through the 

economic diversification of its assets. 

Specifically the solution should be able to 

provide regular and reliable income in 

retirement for participants and reduce the 

financial risk to all stakeholders –employers, 

retirees, trustees, and participants (Defrehn 

& Shapiro, 2013). 

 

Bailout 

  Unlike the financial sector, a 

bailout is not a viable option for 

multiemployer pension plans. The largest of 

the problems facing pension plans originates 

from systemic deficiencies. Congress 

recognizes this, and the clear message from 

Congressional leaders now is that no 

“bailout” is forthcoming to protect the 

private multiemployer pension system from 

collapse (Defrehn & Shapiro, 2013). Despite 

having provided enormous financial relief to 

the financial services industry, whose 

actions were a large factor in the depletion 

of the pension plans’ assets during the 

Recession, “the Commission agreed that 

going forward settlors and fiduciaries must 

be granted broader voluntary authority to 

take timely corrective action to preserve the 

long-term viability of their plans for current 

and future participants,” (Defrehn & 

Shapiro, 2013). Yet, there was no mention 

of the plans receiving supplemental aid from 

taxpayers. 

The net investment loss among 

multiemployer pension plans was 22.1 

percent in 2008 alone (Defrehn & Shapiro, 

2013). The recession resulted in a shift of 76 

percent of pension plans from being 

financially healthy (in the “Green Zone”) at 

the beginning of 2008, to just 20 percent of 

plans in the “Green Zone” at the beginning 

of 2009 (Defrehn & Shapiro, 2013). The 

market value of these plans’ asset basis 
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declined even more starkly, dropping from 

89 percent to 65 percent in one year 

(Defrehn & Shapiro, 2013). All of this, tied 

to the fiduciary irresponsibility in the 

investment industry, left individual plans to 

recoup without support.  

Using the most recent data available 

through 2013, slight progress has been made 

with the recovery since 2009. Over 60 

percent of plans are now in the Green Zone, 

and the Red Zone population is down to 

approximately 25 percent (Defrehn & 

Shapiro, 2013). Those plans that cannot 

recover hold a chokehold on the PBGC, 

“roughly 25 percent face likely 

insolvency—absent significant legislative 

changes, and the PBGC is unlikely to be 

able to pay the benefits it guarantees for the 

plans headed to insolvency,” (Defrehn & 

Shapiro, 2013). These plans cover thousands 

of employees, all of which are at risk to lose 

the greater portion of their retirement 

benefit.  

The PBGC insures the benefits of 

participants in multiemployer defined 

benefit plans. Federal law mandated the 

maximum benefit the PBGC is liable for in 

2001, based on a formula since proven to 

use irrelevant measurements (Pension 

Benefit Guaranty Corporation, 2014). Yet 

years later, little has been done to challenge 

its inefficiency. In contrast, the single 

employer’s maximum benefit formula is a 

dynamic measure based on a retiree’s age 

and payment form, the multiemployer 

maximum benefit formula is a static 

measure based on retirees’ length of service 

and is constant,3 (Pension Benefit Guaranty 

Corporation, 2014).4 

                                                      
3 The Pension Benefit Guaranty Corporation 
Report states, “In addition, the multiemployer 
guarantee structure has two tiers, providing 
100% coverage up to a certain level and 75% 
coverage above that level. For a retiree with 30 
years of service, the current annual limit is 100% 
of the first $3,960 and 75% of the next $11,760 
for a total guarantee of $12,870.“ (Pension 
Benefit Guaranty Corporation, 2014). 
4 The PBGC calculation for the maximum 
guarantee is uniquely calculated for three classes 
of individuals: 10 years of service, 20 years of 
service, and 30 years of service. According to 
the Pension Benefit Guaranty Corporation, “10 
years of service — PBGC's maximum guarantee 
cannot exceed $4,290 per year and may be less.” 
(Pension Benefit Guaranty Corporation) The 
PBGC guarantees up to $1,320 per year based 
on an assumption of $11 per day benefit.  This 
guarantee is derived from the formula: ($11 per 
month * 100%) x 12 months x 10 years = $1,320 
per year (Pension Benefit Guaranty 
Corporation). For individuals who have 
completed 20 years of service, the guarantee will 
not exceed $8,580 per year and may be less 
(Pension Benefit Guaranty Corporation). As 
noted by the Pension Benefit Guaranty 
Corporation, “PBGC fully guarantees the 
pension up to a yearly amount of $2,640. This 
assumes a person earned a benefit of $11 per 
month. If the pension exceeds $2,640 per year, 
PBGC guarantees 75% of the rest of the pension, 
but not to exceed a total benefit of $8,580 per 
year,” (Pension Benefit Guaranty Corporation). 
For individuals who have completed 30 years of 
service, the PBGC’s maximum guarantee cannot 
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There are other limits to the PBGC 

benefit guarantees. The PBGC guarantees up 

to the monthly amount that the participant’s 

multiemployer plan would have paid the 

participant as a straight-life annuity starting 

at normal retirement age. The PBGC does 

not guarantee the portion of any combined 

early retirement benefit or temporary 

supplemental benefit above the base 

threshold (Pension Benefit Guaranty 

Corporation). Also, the PBGC does not 

guarantee pension benefits or benefit 

increases until it has been part of the plan 

system for 60 complete months (Pension 

Benefit Guaranty Corporation). Finally, The 

PBGC guarantee is based primarily on years 

of service under the participant’s pension 

plan5.  

                                                                                
exceed $12,870 per year and may be less 
(Pension Benefit Guaranty Corporation). The 
PBGC fully insures up to $3,960 per year based 
on the formula: ($11 per month * 100%) x 12 
months x 30 years = $3,960 per year (Pension 
Benefit Guaranty Corporation). However, if the 
pension exceeds $3,960 per year than the PBGC 
will insure 75% of the remaining pension up to 
$12,870 per year based on the calculation, ($11 
per month * 100%) + ($33 per month * 75%) = 
$35.75 per month.  $35.75 x 12 months x 30 
years = $12,870 per year (Pension Benefit 
Guaranty Corporation). 
5 The formula to calculate the guaranteed benefit 
is 100 percent of the first $11 of the monthly 
benefit rate, plus 75 percent of the next $33 of 
the monthly benefit rate, multiplied by the 
participant's years of credited service (Pension 
Benefit Guaranty Corporation). 

 A bail out will correct neither the 

ineffective formulas nor the underlying 

structural problems explored in Part One. A 

bailout will only continue to throw resources 

at fiduciaries that misappropriate funds, 

assume unnecessary liabilities and risks, and 

belly out their funds leaving participants to 

grapple with the PBGCs inadequate 

compensation. Extended loans and new 

accountability measures seem attractive at 

first glance but only further delay the 

inevitable failure of a system built on 

outdated assumptions. A bailout unjustly 

passes the debt along to future generations 

and innocent taxpayers, while compounding 

the size and scope of the problem. It is vital 

for individuals to take ownership of their 

retirement plans and hold fiduciaries 

accountable for their investment choices. 

Therefore, the next logical step is to look 

towards more substantial regulation 

alternatives. 

 

Re-regulation and Centralization 

Ironically, the most palpable 

approach to re-regulation is benefit cut. 

Today, it is the most pursued avenue of 

reform but the steps already pursued remain 

limited and insufficient. According to 

Shapiro, “Pension regulations have not kept 

up with the maturing of plans. Regulations 
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have assumed that plans’ workforces will 

keep growing, but that has not happened – 

many plans are currently upside down in 

terms of active to inactive participants,” 

(Defrehn & Shapiro, 2013). 

 Sometimes benefit cuts will allow 

for a greater longevity of the pension plan 

by creating a positive net effect when 

compared with insolvency and an almost 

total loss of benefits (Defrehn & Shapiro, 

2013). Here, the participant maintains at 

least a minimal expected benefit income 

above the PBGC threshold. This meets 

resistance because suspending accrued 

benefits represents a change to a 120-year-

old social contract between employers and 

the participants (Defrehn & Shapiro, 2013). 

This social contract was the basis of trust for 

participants when these plans first emerged 

and remains a prevalent aspect of the 

employee/employer relationship in the 

included industries. Cutting benefits is 

restricted to plans facing looming 

insolvency, where the intervention is 

expected to provide long-term relief to the 

participants (Defrehn & Shapiro, 2013). The 

long-term sustainability of multiemployer 

defined benefit plans, especially in 

industries that have surpassed their boom in 

the American market, will soon find that 

expanding this tool is a necessity. 

A valid concern for expansion of 

benefit cuts is arbitrariness for participants 

in plans that could survive for many more 

decades (Defrehn & Shapiro, 2013). After 

an era of inaction on obvious actuarial facts 

by fund trustees and fiduciaries, this 

proposed solution warrants justified 

suspicion that the cuts would be subjective 

and could be used to further exacerbate 

fraudulent gains. The only response is to 

hold fund trustees to a standard; restricting 

their capacity to cut benefits in a manner 

that allows them to abuse power for political 

gain. There remains the question of what 

amount of regulation is enough? Also, 

would re-regulation for increased benefit 

cuts be accomplishable to any extent, when 

constantly being burdened by other abuses 

that thrive in increasingly complex 

regulations and statutes and political 

willingness to challenge them? 

 For those that are more optimistic 

about fiduciary abuses, regulation would be 

beneficial if it focused more on reducing 

excessive risktaking and ignorant 

investments rather than self-dealing. 

Fiduciaries must be educated in the financial 

industry and investing. A misconception is 

that investing in different equities meets the 

fiduciary’s responsibility for diversifying 

assets (Defrehn & Shapiro, 2013). However, 
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in doing so they are not intentionally 

diversifying the risk, which shows in the 

comparison of market performance versus 

defined benefit pension plan performance 

(Defrehn & Shapiro, 2013). The aim is to 

construct portfolios that, 

…hedge against economic 
risk while emphasizing other 
risks such as interest rate risk, 
liquidity risk, and political 
risk, plans can reduce the 
variability of their returns 
without sacrificing potential 
gains…the 7.5% long-term 
return expectation used by 
many multiemployer pension 
funds is attainable, 
particularly if the trustees 
construct a portfolio that 
diversifies the investment 
risk across multiple sources,” 
(Defrehn & Shapiro, 2013, p. 
18). 
 

With budding global economies, the best 

investments may include stocks from 

industries in multiple countries rather than 

solely investing in American brands 

(Defrehn & Shapiro, 2013).  

 However, economic diversification 

does not address the pyramidal trap of 

multiemployer pension plans. Some 

industries are simply no longer relevant, in 

which reforming pension regulation would 

have no net effect on the status of the 

pension plans in the long term. In these 

plans there are very few new active 

participants, and no new employers entering 

the plans. Regardless of the economic 

environment, these plans are unsustainable 

due to the natural course of economic 

development and creative destruction. These 

plans constitute the population of the critical 

and declining categories or “red zone” and 

pose enough liabilities to topple the PBGC 

as it stands (Defrehn & Shapiro, 2013).  

An inexperienced belief is pension 

plans should be on the road to recovery 

because the stock market has rebounded 

from the economic turmoil of 2000-2008. 

However, many ignore the growth rate of 

multiemployer pension plan liabilities.  They 

assume instead that costs are a relatively 

static component of the problem. According 

to Kevin Campe, “…liabilities have been 

growing at 7.5%  per year on average, so 

market prices should need to be significantly 

higher today than they were prior to the 

financial crisis to have kept pace with 

liability growth,” (Milliman, 2015). One of 

the dominant factors that plague pension 

plans’ suffering through poor performance is 

that defined benefit liabilities have increased 

beyond contribution rates. Figure 4 below 

shows that as a whole, the costs of 

administrative overhead plus retirement 

distributions far exceed the income 
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generated from participant contributions (Milliman, 2015). 

 

 
 

Many pension plans rely on gains 

from investments rather than on employer 

contributions for funding. Typically, 

multiemployer pension plans assume a rate 

of return of approximately 6 to 8 percent. 

However, based on present investing 

behavior, this is an unrealistic return. During 

the market booms of the 1990s and mid-

2000s, investment returns rose and resulted 

in rates of return from pension plans, 

elevating from 5 percent to 7-8 percent 

(Defrehn & Shapiro, 2013). This return was 

passed on to participants through increased 

benefits but as markets wavered on these 

return rates, now unrealized, it created mass 

funding shortfalls. To quantify the level of 

asset performance that plans need, figure 6 

below illustrates what constant rates of 

return are needed over the next 10 years for 

a plan to reach 100 percent funding.  

 

 
 

More than half of all plans must still earn 8 

percent or more over the next 10 years to 

reach 100 percent funding within that time 

frame, assuming no changes to current cash 

flows. For all plans in aggregate, returns of 

9.05 percent per year are needed over the 
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next 10 years to reach 100 percent funding. 

Even if a plan recovers to 100 percent 

funding, the assumed return (7.5 percent on 

average) is still needed to stay fully funded 

(Milliman, 2015).  

This assumed increased rate of return 

is justified only if it is appropriate for the 

measurement and reflects the actuary’s 

judgment and an assessment of future 

experience, observation of estimates 

inherent in market data, and has no 

significant bias (Milliman, 2014). But, due 

to the subjective nature of these 

measurements, it adds a level of complexity 

for actuaries (Milliman, 2014). According to 

Kevin Campe,  

This could lead to an overall 
lowering of assumed interest 
rates used in valuing benefits 
for multiemployer pension 
plan, with a corresponding 
increase in liabilities. For a 
typical pension plan, 
depending upon the makeup 
of the plan’s population, 
lowering the interest rate 
used to value benefits by one 
percentage point could 
generate a 10% to 20% 
increase in plan liabilities 
(Milliman, 2014). 
 

The unintended consequences of arbitrarily 

claiming returns on investments are 

devastating. The results: higher funding 

requirements for a given level of benefits, 

potentially higher withdrawal liabilities, and 

being subjected to rehabilitation and funding 

improvement measures that may be beyond 

an employer’s ability to meet (Milliman, 

2014), all because of an original intention to 

make liabilities appear less than they truly 

were. 

 

Abandonment 

 “As of September 30, 2012, the 

multiemployer program had total assets of 

$1.8 trillion, while PBGC’s multiemployer 

liabilities totaled $7.0 billion,” (PBGC 

Insurance of Multiemployer Pension Plans, 

2012)6. The PBGC was the first attempt at 

creating a regulatory agency to solve 

emerging issues arising from the nation’s 

pension system. Today it stands as wobbling 

support to the amassing debt of underfunded 

plans and foreseeable bankruptcy of plans. 

With deficits this large the PBGC itself has a 

35 percent probability of being exhausted by 

2022, a percentage that jumps to 90 percent 

by 2032 (PBGC Insurance of Multiemployer 

Pension Plans Report to Congress required 

                                                      
6 “Multiemployer liabilities are obligations, 
measured in present value, for future financial 
assistance payments [FFAP] for plans measure 
of the very real risk to PBGC’s multiemployer 
program and to the protections that the program 
provides,” (PBGC Insurance of Multiemployer 
Pension Plans Report to Congress required by 
the Employee Retirement Income Security Act 
of 1974, as amended, 2013) 
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by the Employee Retirement Income 

Security Act of 1974, as amended, 2013).  

Ironically, the very safeguard to system 

bankruptcy will reach insolvency itself 

before its 50th birthday. Yet the PBGC has 

amassed over 10.37 million active, inactive, 

or retired members across 1,459 plans 

(Defrehn & Shapiro, 2013). According to 

Joshua Gotbaum, PBGC Director,  

An aging workforce, weak 
economy, and fewer 
contributing employers 
threaten the long-term health 
of the multiemployer pension 
system. As a result, the plans 
are increasingly reliant upon 
the PBGC for financial 
assistance,” (PBGC 
Insurance of Multiemployer 
Pension Plans Report to 
Congress required by the 
Employee Retirement Income 
Security Act of 1974, as 
amended, 2013). 
 

Sometimes abandonment is the only reform 

that can be deemed appropriate. Since their 

creation, multiemployer plan funding has 

mirrored the economic prevalence of the 

industries they served (Defrehn & Shapiro, 

2013).  Shapiro argues that  

“In some industries, it may be more 
practical to amputate multiemployer 
pension plans rather than attempting 
to reform and provide a band aid for 
a wound beyond repair…transferring 
the liabilities to a younger 
generation, it is ethically immoral.” 
 

Yet differentiating plans doomed to fail 

from those that are not is complicated. As 

mentioned before, the recession and earlier 

financial turbulence have suppressed 

employment in many of these industries 

(Defrehn & Shapiro, 2013). While the 

economy continues to rise out of the 2008 

recession there is no clear measure for 

which industries are destined for insolvency 

and which ones, surviving the economic 

hardship, could be salvaged with 

reformation. Regardless, multiemployer 

defined benefit pension plans in vibrant 

industries today could be irrelevant 

tomorrow. With the rise of automation and 

expanding global networks, no industry is 

safe from falling victim to the pyramid 

scheme destroying so many plans today.  

 Allowing the multiemployer pension 

system to exist in the same form it has for 

the last century cannot be part of the 

solution because circumstances have 

changed. It may be worthy to note that the 

original intent of pension plans is no longer 

reflected in its current form (Seburn, 1991). 

Using pension plans as a path to a more 

lavish life after work is a far cry from their 

original purpose to provide an additional 

safety net for the nation’s elderly while 

allowing companies a competitive edge in 

the labor market (Seburn, 1991). Today 
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pension benefits burden an employer with 

extra costs not negated by its ability to 

attract skilled and loyal workers. With both 

national and international firms pushing 

price points continuously lower many 

employers see this as a cost too high to bear 

(Defrehn & Shapiro, 2013). The impact on 

the 5 million Americans who already depend 

on these private pension plans to keep them 

out of poverty is vast (Defrehn & Shapiro, 

2013). Without these plans, public welfare 

expenditures are expected to double for 

elderly care as preventive measures and 

healthy standards of living would be 

degraded by the increase in impoverished 

elderly (Defrehn & Shapiro, 2013).  

 

Policy Recommendation  
Bailouts are only a Band-Aid.  Re-

regulation in the current structure is a tool 

that could be used effectively but falls prey 

to fiduciary abuses. Abandonment is a cost 

greater than benefit with so many elderly 

workers on the line.  One may be correct to 

ask why the worker swinging the axe should 

not have to pay for these mistakes. 

It seems there is no conclusive 

answer how the American pension system 

should be reformed. Though the point of the 

first part of this analysis is to define the 

issues of multiemployer defined benefit 

plans and their policy rather than advocate a 

specific reform solution, it would have been 

unjust to allow that Report to gloss over a 

solution for what could be the most viable 

path out of pension insolvency: cash balance 

plans. 

 

Cash Balance Plans: The Transition 

A cash balance plan is optimal for 

many reasons. For employers who prefer the 

defined benefit structure, but wish to 

eliminate the uncertainty associated with the 

economic environment and demographic 

evolution of the workforce, it provides an 

ideal avenue. (Geddes, Howard, Conforti, & 

Steinmetz, 2014) In a cash balance plan, a 

portion of an employee’s income is allocated 

to an individual account for a later benefit 

disbursement. The individual account is 

guaranteed during retirement and will 

provide a benefit relative to the 

contributions made. The cash balance plan 

structure is very similar to defined 

contributions. 

Ford Motors, General Motors, and 

Verizon are the most notable companies 

who have recently pursued this risk transfer 

strategy. In 2012, Ford pursued a bulk lump 

sum offering for 98,000 workers. (Geddes, 

Howard, Conforti, & Steinmetz, 2014). Ford 

increased its debt assets from 55 percent to 
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70 percent with a target of 80 percent fixed 

income. (Geddes, Howard, Conforti, & 

Steinmetz, 2014) General Motors pursued a 

different strategy. General Motors offered 

lump sums to 42,000 retirees and 

beneficiaries and purchased a group annuity 

contract for individuals who did not opt for 

the lump sum payment, reducing General 

Motor’s pension obligations. (Geddes, 

Howard, Conforti, & Steinmetz, 2014) 

Finally, Verizon simply pursued a group 

annuity buy-out. The annuity buy-out 

allowed Verizon to transfer the pension 

obligation for a select subset of employees. 

(Geddes, Howard, Conforti, & Steinmetz, 

2014).  

The first step is for critically and 

endangered plans to cut losses and transfer 

risk. To do so, a plan provides lump sum 

payments to current retirees, at least to those 

participants age 75 and older, which will 

eliminate the pension plan’s future 

obligations to these participants and 

beneficiaries. For the remaining employees, 

the pensions can purchase a group annuity 

buyout which will transfer future benefit 

obligations away from the defunct pensions 

to an insurance company. The accounts are 

funded by contributions rather than 

unrealistic, assumed rates of return that 

encourage excessive risktaking and 

fraudulent investments. 

Under a group annuity buyout, an 

insurance company would assume the assets 

of the multiemployer pension fund. Retirees 

who did not receive lump sum payments 

would be entitled to benefits based on the 

years they were employed. All other 

employees will be compensated based on the 

amount contributed during active 

employment (similar to a 401k plan). In the 

group annuity buyout structure, individuals 

are not subjected to predatory fiduciaries 

insulated by union politics or the full blunt 

of unpredictable business cycles. Complex 

variables will be accurately estimated with 

foresight, rather than retroactively dealt with 

through legislation. Individuals could 

undergo a physical exam, to reduce the cost 

of participating in a plan or increase the 

benefits provided by a plan, based on their 

health make-up. 

For instance, theoretically, healthier 

individuals who pursue healthier life styles 

will have a longer expected time in 

employment, dividing costs over a longer 

time period, and are less of a burden on the 

group annuity. This will translate to a higher 

expected return from the account. Insurance 

companies can increase certainty in life 

expectancy given the age of a participant, 
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and benefits will be more accurately 

calculated, rather than by overpromised and 

reactionary bureaucratic legislation. While 

these plans will not sustain the lifestyles 

some are accustomed to or expecting, the 

original intent of pension benefits will be 

restored, and the system will provide a base 

benefit for individuals disabled or unable to 

work and an investment platform for the 

involved worker. Transferring to a cash 

balance hybrid plan from a multiemployer 

defined benefit plan aligns the incentive 

structure to produce mutually beneficial 

outcomes for pension participants and 

insurance companies.7  

 

Annuities in the Interim 

Fiduciaries participate in a system 

that requires explicit beforehand knowledge 

regarding complex variables (e.g., evolving 

demographics, market performance, etc.) 

that is realized subsequently and implicitly 

through the market process (e.g., the 

planner’s problem). A cash balance hybrid 

plan, serviced by insurance companies, 

returns the pension plan framework to a 
                                                      
7 The end goal is a state known as Pareto 
Efficiency Optimal outcomes, in which the final 
allocation decision cannot be improved upon, 
given a limited amount of resources, without 
causing harm to one of the participants. For 
more information: 
http://www.investopedia.com/terms/p/pareto-
efficiency.asp 

system that relies on market information 

(e.g., prices), economic knowledge, and the 

ability to adapt to dynamic market 

conditions, to ensure a viable product is 

provided for retirees, beneficiaries, and 

workers contributing to retirement plans. 

Enabling economic calculation free of the 

burdens of the political trustee council in 

determining investment decisions removes 

fiduciary bias from investment choices.  

Transitioning to a cash balance 

hybrid plan will shift the multiemployer 

pension scheme from a fragile structure to a 

robust framework that is sustainable, even 

when ideal conditions are not met. The 

transition to a cash balance hybrid plan will 

nullify the evolving demographics of the 

labor force, fiduciary neglect, all while 

allowing employees to take control of their 

retirement security. 

Many annuity accounts are suitable 

for transitioning out of multiemployer 

defined benefit plans. There are fixed rate 

annuity accounts, variable annuity accounts, 

and mutual funds. Participants in an annuity 

account are unrestricted in the income an 

individual can contribute in a given year. 

(Folger, Analyzing The Best Retirement 

Plans And Investment Options: Annuities).8 

                                                      
8 Also, annuities have varied dispersion rates 
from monthly to annual. (Folger, Analyzing The 
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Yet it would be unfair to say this problem 

negates the commonly held attitude that the 

individual investor should not be present in 

his or her savings and investment decisions. 

For instance, a fixed rate annuity 

account allows an insurance company to pay 

a guaranteed rate of interest while the 

account matures, however this rate is fixed 

and may be depreciated by inflation.9 

(Folger, Analyzing The Best Retirement 

Plans And Investment Options: Annuities).10 

In a variable annuity account the rate of 

return varies based on an assortment of 

investment accounts. Though innately more 

diversified, it succumbs to higher 

administrative costs (USA Today, 2013). 

Individuals participating in variable annuity 

accounts allocate their funds between 

various sub accounts.11 The account interest 

                                                                                
Best Retirement Plans And Investment Options: 
Annuities) 
9 Fixed annuities are offered in both term and 
life annuities and are relative to a certificate of 
deposit. (Folger, Analyzing The Best Retirement 
Plans And Investment Options: Annuities) 
10 “Life annuities pay a set amount each period 
until the annuitant passes away. Term certain 
annuities, on the other hand, pay a set amount 
per period for a fixed term. Once the term has 
elapsed, the annuity is spent (even if the 
annuitant is still living).” (Folger, Analyzing 
The Best Retirement Plans And Investment 
Options: Annuities) 
11 For instance, an individual would be able to 
invest 30 percent of their income to a money 
market account and 30 percent to multiple stock 

varies with market performance and depends 

on the subaccounts individuals invest in 

(Folger, Analyzing The Best Retirement 

Plans And Investment Options: Annuities).12 

While the investments in a variable 

annuity account will have a hedge against 

inflation, the associated overhead costs will 

diminish the rates of return on investments 

(USA Today, 2013). However, retirees 

participating in both fixed and variable 

annuity accounts are informed about the 

benefits they are entitled to and the shortfall 

that must be covered by another retirement 

avenue (e.g., social security or other bonds 

and stocks). While this is not the utopian 

solution promised by some politicians, it is a 

sustainable solution that resolves excessive 

risktaking associated with arbitrarily defined 

fiduciary responsibility (e.g., a moral 

hazard) and eliminates the potential of 

unforeseen cuts to the retirement accounts 

based on employers or fiduciary whim. 

Another version of this alternative is 

to invest in mutual funds to save for 
                                                                                
funds. (Folger, Analyzing The Best Retirement 
Plans And Investment Options: Annuities) 
12 “These products are frequently referred to as 
"mutual funds with an insurance wrapper." 
Investments range from very conservative (for 
example, a money-market subaccount) to very 
aggressive (such as an aggressive growth stock 
fund subaccount). You decide how to allocate 
the funds.” (Folger, Analyzing The Best 
Retirement Plans And Investment Options: 
Annuities) 
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retirement. (Folger, Analyzing The Best 

Retirement Plans And Investment Options: 

Mutual Funds) Investing in mutual funds 

will ensure a stable rate of return with 

financial professionals to diversify 

investments and mitigate economic risk.13 

(Folger, Analyzing The Best Retirement 

Plans And Investment Options: Mutual 

Funds) Participants will be empowered to 

choose their benefit dispersion method: 

dividend payments, capital gains 

distributions, or increased net asset value 

(NAV). (Folger, Analyzing The Best 

Retirement Plan Investment Options: Mutual 

Funds)14 Taking ownership of one’s 

investment embodies self-responsibility and 

is the optimal behavior for pension plans. 

While investing in mutual funds will 

not shelter individuals from mistakes, 

participants will have a lower comparative 

risk associated with these mistakes 

compared to direct stock investments. 

Mutual funds are ideal because they follow a 

                                                      
13 “The fund’s professional money manager (or 
team of managers) researches, selects and 
monitors the performance of the fund’s 
portfolio.” (Folger, Analyzing The Best 
Retirement Plan Investment Options: Mutual 
Funds) 
14 For more information on mutual funds please 
visit: 
http://www.investopedia.com/university/analyzi
ng-best-retirement-plans-and-investment-
options/analyzing-best-retirement-plans-and-
investment-options-mutual-funds.asp 

similar track to defined contribution 401ks, 

requiring individual responsibility but 

tackling each and every one of the major 

problems facing multiemployer defined 

benefit plans: a reversed pyramid of 

workers, fiduciaries insulated in politics that 

are prone to risk, ignorance by fiduciaries no 

more skilled at investing than their fellow 

worker. 

 

The Push: Employers over Governmental 
Initiatives 
 

While no solution will produce the 

retirement paradise that most workers strive 

to achieve, converting to a cash balance 

hybrid plan will salvage the multiemployer 

retirement industry. The cash balance plan is 

a means to an end, and not an end in itself. It 

reinforces a framework that honors the 

original intention of pension plans: to 

provide a base benefit for individuals who 

cannot work. Transitioning to a cash balance 

hybrid plan will be a major push to dispel 

the “nest egg” fallacy that haunts 401ks 

today, and dismiss the idea that pensions 

should maintain, or even increase, standards 

of living. While discovering and 

transitioning to a cash balance, annuity or 

mutual fund pension plan framework may be 

a challenging imperative, it is time for 

fiduciaries to voluntarily initiate the 
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transition rather than rely on government 

coercion.   

The incentives are already there for 

employers and plans with the PBGC 

insurance rates increasing into the 

foreseeable future. Stable multiemployer 

plans have already suffered through 

withdrawal liability in order to switch to a 

hybrid cash balance plan. To provide 

maximum benefits, plans have an incentive 

to avoid PBGC insurance premiums (which 

are above the rate of inflation) to preserve 

the company’s principle and profits. Also, 

increases in the PBGC insurance premiums 

(which are slated to accelerate over the next 

two decades) will exacerbate the critical and 

declining status of multiemployer pension 

plans, expediting the collapse of critically 

and declining multiemployer pension plans 

(PBGC Insurance of Multiemployer Pension 

Plans Report to Congress required by the 

Employee Retirement Income Security Act 

of 1974, as amended, 2013). To preserve 

multiemployer pension benefits, 

participants, trustees, and employers must 

embrace restructuring the system as opposed 

to fighting to preserve benefits never funded 

to begin with. 

Depending on a resolution from 

Congress is a wasted hope. The political 

framework is characterized by inefficiency 

and introduces an additional layer of 

complexity to resolving the multiemployer 

pension crisis. If multiemployer plans rely 

on the political framework to accomplish a 

transition into a sustainable robust pension 

system, it will only increase the costs. Time 

for action will elapse as politics of labor 

unions, employers, bureaucrats, and workers 

combine, pushing amassed debt skywards. 

The potential for interference by special 

interest groups is an ever-present threat for 

any legislative initiative. The cost of waiting 

for distressed, critically and declining, and 

even “healthy” multiemployer pension plans 

is crippling over the next five years. And 

that is to assume that among all the other 

issues facing the American public this issue 

will even be addressed soon. 

Transitioning from a multiemployer 

defined benefit pension plan to a cash 

balance hybrid plan would immediately 

stem the expanding massive growth of 

liabilities multiemployer pension plans face. 

These annuity plans would immediately earn 

interest rather than only negate liabilities. It 

is the trustee’s fiduciary responsibility to 

transition these participants into a 

sustainable robust plan that provides real 

benefits rather than the promise of a benefit 

contingent on stealing contributions from 

current employees paying into the system. 
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Transitioning to a cash balance annuity plan 

will halt the PBGC’s track to insolvency. 

While some beneficiaries and retirees will 

experience benefit reductions, reduced 

benefits are preferable to empty promises 

fulfilled on the backs of working employees 

or unsuspecting employers (e.g., plan 

partitions). It is the responsibility of 

fiduciaries to exercise foresight and 

advocate the transition to a cash balance 

hybrid plan rather than waiting for a 

reactionary government policy, historically 

plagued with unintended consequences, to 

“save” the day. 

While annuity plans have unique 

shortfalls, the framework aligns the 

incentives of participating parties.15 As a 

major obstacle in relation to cash balance 

and annuity plans, inflation may reduce a 

retiree’s benefits and highlights a genuine 

                                                      
15 “Third, immediate annuities are not indexed 
for inflation. Part of their appeal is having at 
least some stream of guaranteed spendable 
income, but guaranteed to buy what? This 
annuity quote is for a fixed payment of $30,000. 
The payment is fixed in dollars whose buying 
power diminishes by inflation every year. 
According to the government consumer price 
index (CPI), $5,081 in 1970 had the same 
buying power as $30,000 today. Imagine 
thinking you had your future retirement needs 
guaranteed in 1970 by buying an immediate 
annuity paying $5,081. An annuity is supposed 
to be longevity insurance. But now at 104 years 
old, you are trying to live off a sixth of what you 
needed when you began your retirement.” 
(Marotta, 2012). 

issue with the Federal Reserve’s quantitative 

easing and the United States monetary 

policy.16 However, the cash balance-annuity 

structure is associated with the original 

intentions behind pension plans: to provide a 

base benefit for individuals incapacitated 

and unable to work. Ultimately, it is a 

transition of least cost given the example of 

defined contribution and de-risking 

strategies already being tested in the market. 

 

Conclusion 
Faced with a large population of to-

be-retired baby boomers leaving the labor 

force in the next decade, this issue has 

become increasingly explosive and 

vulnerable to popular dissent. Those with 

pensions on the line will expectedly seek 

policy and governmental fixes that allow 

them the most comfortable retirement. 

Those employers, funds, and government 

agencies that hold up the pension system 

however, will look for new ways to 

circumvent benefit accrual and lessen the 

burden of their employee liabilities. Unions, 

too, have a large stake in this battle. For the 

last century one of the biggest cards in a 

union’s deck was their hold on pension 

                                                      
16 Further research is needed regarding the 
Federal Reserve’s policies (QE) and the effect 
on annuity payouts. 
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fiduciary activities through collectively 

bargaining their way into positions as 

pension trustees. It is in their best interest to 

fight for prolonging the system until the 

collapse to maintain their own relevancy and 

influence over employers and employees.17  

After a long strain of both individual 

and structural abuses of pension plans, 

ranging from self-dealing to misleading 

actuarial formulas, there is a desperate need 

for restructuring. The last century of 

temporary fixes and umbrella legislation is 

no longer available as millions of Americans 

await a retirement to poverty. The most 

inclusive solution for everyone’s benefit is a 

risk transfer strategy in a cash balance plan 

or similar defined contribution format. With 

the least costs of the possible solutions, and 

their ability to reallocate both incentives and 

responsibilities, cash-balance plans tackle 

the greatest challenges the pension plan 

system is facing.  

                                                      
17 The recent request by the Teamsters Central 
States Pension Fund to petition the Treasury 
Department to proceed to cut retiree benefits to 
prevent the Fund’s insolvency in 2026 was 
opposed by Teamster President Jimmy Hoffa.  
He proposed the Fund should wait for new 
legislation, specifically the “Keep Our Pension 
Promises Act,” which seeks to accelerate 
partitions and a new PBGC funding “supported 
by general revenues from the U.S. Treasury.”  
The Pension Rights Center: 
http://www.pensionrights.org/issues/legislation/
keep-our-pension-promises-act-2015. 

Ultimately, when alleviating 

governmental interference, companies over 

the next century can better provide 

individualized strategies for workers which 

include options ranging from 401ks to group 

annuities. Futurists have noted that the 

continued automation of manual labor-based 

industries has increased the downward 

pressure on prices ("The future of jobs-The 

onrushing wave," The Economist (2014)). 

As benefits have and continue to be treated 

as a way to supplement wages, not 

surprisingly, a global market, with 

downward pressures on prices, has taken 

away most employers’ ability to maintain 

both pension funding and a profitable 

business simultaneously. Some industries 

may get rid of contribution plans entirely. A 

harsh sentiment to accept, it is nonetheless a 

reality that all workers in the current and 

coming generations must take on, if not all, 

then most, of the responsibility for creating a 

secure retirement savings plan. It is a 

daunting task but not an unmanageable one. 

Defined benefit plans and their wide 

spread use were products of the growing 

manufacturing sector dominated by large 

firms and unionization (Zurlo, 2012). 

Defined contribution plans reflect the shift 

to service-oriented, non-unionized, smaller 

firms that have since dominated the U.S. 
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market for the last two decades (Zurlo, 

2012). The shift was in large part due to 

defined contribution’s less cumbersome 

nature on employers with their lesser 

administration costs, lesser regulatory 

burdens, no required PBGC insurance 

premium, and more attractive format to the 

steadily growing mobile workforce (Zurlo, 

2012). 

That participants should take a 

backseat in their own retirement investments 

comes directly from defined benefit plans’ 

historic prevalence, but the notion is, 

although destructive, widely accepted. Most 

newly hired employees depend on defined 

contribution for their only retirement 

solution (Watson, 2013). During the recent 

recession, however, 401ks were left 

unprotected and lost an average of 30 

percent of their value and many companies 

froze contributions (Zurlo, 2012). This 

reinforces the surfacing concerns that many 

defined contribution plan participants have 

insufficient knowledge to properly diversify 

and manage their funds (Zurlo, 2012). Most 

assume a level of inertia in their investments 

that is likely to result in too little funding to 

sustain them through retirement (Zurlo, 

2012). The hardest aspect of reform going 

forward will be that no solution will allow 

Americans to live in the nest-egg illusion 

without dire consequences. This includes the 

recommended solution: risk transfer in cash 

balance plans. 

The legacy of the multiemployer, 

defined benefit, pension plan system is one 

of disillusionment and mistrust. Retirement 

funds were never meant to produce a luxury 

retirement but they were always to be a 

protection against poverty for America’s 

elderly. Now neither will exist for the 

coming generations of workers lest a new 

structure for pension plans is created and 

regulated in such way there are no longer 

incentives for unions, employers and fund 

trustees to mismanage the biggest private 

sector safety net America has today. 

It is a brutal reality there can be no 

big sweeping save for the pension industry 

at large by the hand of government, lest it is 

dismantled. If left untouched, the 

multiemployer defined benefit pension 

industry will implode. It will fail the 

employers that have invested into it for over 

a century. It will fail the labor unions that 

have depended on them as a secure benefit 

for its members. But it will fail and defraud 

the workers who will lose their income to 

fulfill the benefit disbursements to current 

retirees. With 41 million workers at stake, 

the pace of this ticking time bomb of 

pension insolvency is quickening. For those 
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unprepared, retirement may look like the 

depths of America’s Great Depression in 

1935. 

This Report was written and edited by 

Katelyn Nuckoles, Jacob Hitt, and the 

Center on National Labor Policy, Inc. 

© Center on National Labor Policy, Inc. 
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