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OPINION BY STACIE L. HIXON, JUDGE:

Annetta ل. Beeler (Beeler) appeals a grant of summary judgment in favor of

DLJ Mortgage Capital, Inc. (DLJ) in this mortgage foreclosure action. The appeal

proceeds under Oklahoma Supreme Court Rule 1.36(a)(1), 12 0.s.2011,ch. 15

app.\  هااًلآ In Re Amendments to Oklahoma Supreme Court Rules,IQYT 01ฅ

without appellate briefing. Based on our review of the record and applicable law.

we reverse the judgment under review and remand for filrther proceedings.

BACKGROUND

On October 23, 1998, Beeler executed a promissory note secured by a

mortgage in favor of Aames Funding Coloration (Aames). In May of 2006

Beeler stopped making the required payment on the note.إ On March 18, 2005

The Bank ofNew York, Tmstu/A dated 12-1-01 (EQCCTmst 2001-2) (Bank)

The record alternately provides October of 2004.
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commenced foreclosure proceedings against Beeler. Bank asserted it was the

present holder of the note and mortgage having received due assignment tlrrough

mesne assignments of record or conveyance via mortgaging servicing transfer.

After Beeler failed to answer or otherwise plead, default judgment was entered on

August 12, 2005, and the real property was sold at sheriffs sale.'

In October 2010, Beeler ftled a motion to vacate the default judgment.

asserting it was void as Bank lacked standing. The district court ovemiled Beeler’s

motion. On appeal, the Court of Civil Appeals (COCA) in The Bank of New York,

Trust U/A dated 12-1-01 (EQCC Trust 2001-2) V. Beeler, Cas.e'Ho. \0١\4لآ,و

reversed and remanded, finding Bank lacked standing, citing Deutsche Bank Natl

Trust V. Brumbaugh, 2012 OK 3, 270 p.3d 151. Mandate spread of record on

May 15, 2013.

Upon remand, the district court vacated its previous judgment and

substifoted NationsCredit Financial Services Coloration (NationsCredit) as

plaintiff, over Beeler’s objections. NationsCredit filed an amended petition on

June 3, 2014, attaching the note and mortgage and asserting it was the present

holder through mesne assignments of record.

2 Additional defendants were named, including Arvest Bank, Aames Capital Coloration؛
Associates First Capital Coloration, and Danny Beeler. These defendants also failed to answer
or otherwise plead. The default judgment is not in the record on appeal.
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Arvest Bank (Arvest) filed an answer, cross-claim, and counterclaim on

October 2, 2014, asserting Beeler had executed a promissory note secured by a

mortgage in its favor on August 20, 2004, in the principal amount of $101,400.73.

Further, on March 10, 2010, Beeler executed a renewal of the note in the principal

amount of $71,709.94. A^est asserted Beeler had failed to make required

payments, was in default, and it was entitled to foreclose its note and mortgage.

On October 2, 2014, NationsCredit filed a motion for summary judgment.

asserting it was entitled to foreclose the note and mortgage. On May 18, 2016,

Beeler filed a response and cross-motion for summary judgment, asserting, inter

alia, the case should be dismissed to cure standing deficiencies and that the court’s

substihrtion of NationsCredit was improper under 12 O.S.2011, § 2025.

After a hearing on June 21, 2016, NationsCredit withdrew the motion for

summary judgment. An order for the preservation of evidence was entered on

July 11, 2016, ordering NationsCredit to preserve the original note and all allonges

and endorsements in the same fonn as tendered to the court. On July 21, 2016,

NationsCredit sought leave to file a second amended petition to attach a true and

con*ect copy of the original note, asserting the note attached to the amended

petition inadvertently omitted the last two pages containing two undated allonges.

Beeler objected, asserting the case should be dismissed to cure standing
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deficiencies. The court granted NationsCredit’s motion and a second amended

petition was filed on September 29, 2016.

On February 22, 2017, NationsCredit again sought summary judgment.

Beeler filed a response and counter-motion, asserting the court’s substihrtion of

NationsCredit was improper, the case must be dismissed to cure the standing

defect, and NationsCredit had failed to establish it was entitled to foreclosure.

Arvest also sought summary judgment, asserting the right to foreclose its note and

mortgage. After a hearing on June 29, 2017, the court panted NationsCredit and

A^esťs motions for summary judgment and denied Beeler’s counter-motion for

summary judgment.

Beeler filed a motion to reconsider on August 30, 2017, asserting

NationsCredit was no longer the owner or holder of the note as it had been

transfened to DLJ on May 12, 2017. On June 26, 2018, NationsCredit filed an

application to substihjte DLJ as plaintiff and enter judgment accordingly. The

district court granted NationsCredifs motion on July 3, 2018. However, Beeler

filed a motion to reconsider and response to the application to substihrte on

July 11, 2018, asserting NationsCredit failed to comply with the notice and hearing

provisions of § 2025. Beeler ftrrther filed a motion to unseal documents previously

received by the court. By order entered on December 4, 2018, the court, after

viewing the original note and allonges, confiraied the documents were consistent
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with the documents attached to NationsCredit’s second amended petition and

motion for summary judgment. However, the court granted Beeler’s motion to

reconsider its July 3, 2018 order to consider Beeler’s objections to substihrtion.

The court ultimately granted NationsCredifs application and substihJted DLJ.

Finally, the court denied Beeler’s August 30, 2017 motion seeking reconsideration

of the grant of summary judgment.

On December 4, 2018, a final journal entry of judgment was entered؛

granting DLJ judgment in personam and in rem against Beeler in the amount of

$160,899.82, plus interest, fees, and costs, and granting foreclosure of the

mortgage. The court found DLJ’s interest was “first, prior, and superior.” The

comt fiirther granted Arvest judgment in personam and in rem against Beeler in the

amount of $101,400.73, plus interest, fees, and costs. The court found Arvest’s

interest was a “second, prior, and superior lien” upon the real estate.

Beeler appeals.

STANDARD OF REVIEW

The question before US involves the jurisdiction of the district court, and thus

the jurisdiction of this Court. We are “duty bound to inquire into [our] own

jurisdiction and the jurisdiction of the court below from which the case came by

appeal.” Hall V. GEO Grp., Inc., 2014 OK 22, ๚ 12, 324 p.3d 399. The question
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of jurisdiction٠is reviewed on appeal by a de novo standard. Jackson V. Jackson,

2002 OK 25, ,2لآ 45 P.3d418.

ANALYSIS

On appeal, Beeler asserts Bank did not have standing to bring the

foreclosure suit in 2005. Thus, the court eired in substihiting NationsCredit and

DLJ and ultimately granting summary judgment. We will first consider Bank’s

standing, because if the district court was without jurisdiction, the sufficiency of

the motion for summaty judgment is irrelevant.

1. Bank’s Standing

Standing refers to a person’s legal right to seek relief in a judicial forum.

Fent V. Contingency Rev. Bd., 2007 OK 27, ไ 7, 163 p.3d 512. Standing, as a

jurisdictional question, may be raised at any stage of the judicial process or by the

Court on its own motion. Deutsche Bank Nat. Tr. Co. V. Matthews, 2012 OK 14,

٩ 4, 273 p.3d 43 (citation omitted). The Oklahoma Supreme Court has made clear

standing must be determined as of the commencement of suit, as it is a

firndamental precept of the law to expect a foreclosing party to acfirally be in

possession of its claimed interest in the note and have the proper supporting

documentation when fi ling suit. See Wells Fargo Bank, Ν.Α. V. Heath, 2012 OK

54, ٩ 9, 280 p.3d 328؛ Deutsche Bank Nat’1 Trust V. Brumbaugh, 2012 OK 3, ร 12,

270 P.3dl51.
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To demonstrate the right to enforce the note at the time the suit was

commenced. Bank was required to show it was “(i) the holder of the instrument.

(ii) a nonholder in possession of the instrument who has the rights of a holder, or

(iii) a person not in possession of the instmment who is entitled to enforce the

instrument pursuant to Section 12Α O.S. 3-309 or subsection (d) of Section 12Α-3-

418 of this title.” Heath, at  9 لآ (citing 12Α O.S. 3-301). Accordingly, to

demonstrate it was a holder of the note. Bank was required to prove it was in

possession of the note and the note was either “payable to bearer” (blank

indorsement) or to an identified person that is the person in possession (special

indorsement). Therefore, both possession of the note and an indorsement on the

note or attached allonge were required in order for Bank to be the holder of the

note.Id. at 110; U.S. Bank, Ν.Α. V. Alexander, 2012 OK43, ,02لآ 280 P.3d936.

In the present case, the record provides Bank filed the original petition m

2005 asserting it was the holder of the note. After default judgment was entered^

COCA reversed on appeal, noting Bank had only attached the mortg.age and two

assignments of mortgage to the petition. Thus, COCA held Bank failed to

demonstrate its right to enforce the note at the time it commenced foreclosure

proceedings.

Upon remand. Bank’s petition was subject to dismissal. However, the

Oklahoma Supreme Court has recognized the required showing may be cured in



๒ ways: either the district court may dismiss the petition, with leave granted to

allow the foreclosing party the opportunity to file an amended petition with the

required documentation, or the foreclosing party may bring supplemental evidence

via some document showing the right to enforce existed at the time the petition

3
was filed. SeeHSBCBank USA V. Lyon, 2012 OK 10, 276 p.3d 1002.

In the present case. Bank did neither. Accordingly, Bank never

demonstrated the right to enforce the note at the time the suit was commenced.

This lack of standing constihites a fatal jurisdictional defect.

NationsCredit asserts, however, that the district court correctly substihrted it

as plaintiff and that the documents attached to its second amended petition

established Bank’s standing. We disagree. As previously discussed, the

Oklahoma Supreme Court has identified how a foreclosing party may cure any

standing deficiency. An application to substiPrte is not an appropriate remedy to

cure the fatal defect of lack of standing to bring the claim at the time of filing.4

Although the Supreme Court does not appear to have explicitly stated so, the procedure ت
approved in Lyon inherently holds that an "amended petition” filed after a dismissal is legally an
initial petition for the pujases of “standing” to enforce a note, although filed under the same
case number. Otherwise, the submission of a note with an undated endorsement with the
amended petition still would not cure the defect, as it does not show the plaintiff had a right to
enforce at the time the case was originally filed.

Even if a substituted party could cure the original foreclosing party’s defect of lack of
standing, the documents attached to NationsCredit’s second amended petition do not establish
Bank was the holder of the note at the time the foreclosure was filed in 2005. The record
provides NationsCredit filed a second amended petition with the note attached, reflecting a
special indorsement to NationsCredit on November 3, 1998. This attached note, for the first
time, contained two undated allonges: a blank allonge executed by a Vice President of

4
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Notably, the two stahites generally governing substihition, 12 O.S.2011, §§ 2017

and 2025, provide for substihition in circumstances where there is no initial

jurisdictional defect. For example, a loss of standing after commencement of a

suit, usually caused by death or a transfer of interest, may be corrected by

substiftrtion of the proper parties. See 12 O.S.2011, § 2025. Here, Bank never

established it was a proper party. Further, a failure to file in the name of the real

party in interest may be collected by amendment to substihrte a proper party. See

12 O.S.2011, § 2017. However, to pennit substidrtion under §2017 would be in

derogation of established Supreme Court precedent requiring the right to enforce

the note at the time of suit. Thus, this failure cannot be corrected by re-

characterizing that act as a “failure to name the real party in interest. Substihrtion

NationsCredit that reflects “Without Recourse" and "Pay to the Order of:” and an allonge
executed by a Vice President of Bank and indorsed to NationsCredit. However, the blank
indorsement attached to the note and second amended petition, filed eleven years after Bank’s
original petition, is insufficient to establish Bank’s standing. If the note and blank allonge had
been attached to Bank’s petition. Bank would have been considered a holder of the note and
mortgage upon commencement of its action. U.S. . exreL Credit Suisse First Bos.

Heat 2005-4 V. Alexander, 2012 OK 43, ร 22, 280 p.3d 936. Evidence produced after the
original petition is filed and showing only a right to foreclose at an unspecified time does not
meet the required burden.

Also attached to the second amended petition was  a Febmary 1, 2000 assignment of
mortgage from Aames to NationsCredit and a July 22, 2002 assirent of mortgage from
NationsCredit to Bank. Further, an October 3, 2007 assirent of mortgage fiom Bank to
NationsCredit was attached. This assignment included !ancrage that the assignment of mortgage
included assignment of the note. “In Oklahoma, ownership of the note is conttolling, and
assigmnent of the note candes with it assignment of the mortgage. ... An assignment of the
mortgage to one other than the holder of the note is of no effect.” CPT Asset Backed Certificates,
Series 2004-ECl V. Cin Kham, 2012 OK 22, ٩ 8, 278 p.3d 586 (citations omitted). Based on the
record, the July 22, 2002 assi^ment of mortgage from NationsCredit to Bank did not assign the
note. Thus, Bank was never the holder of the note.
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is not desired to create new relationships among parties to a suit but is designed

to allow an action to continue unabated when an interest in the suit changes hands.

Therefore, after a de novo review of the record, we conclude the evidence

clearly establishes Bank failed to show it had standing at the time it commenced

the foreclosure proceeding. Accordingly, the district court lacked jurisdiction to

adjudicate the foreclosure, including substihiting NationsCredit or DLJ as plaintiff

or granting DLJ summary judgment.

The December 4, 2018, final journal entry ofjudgment is therefore reversed

and the matter remanded for firrther proceedings.

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS.

ASEMAN, C.J., and THORNBURGH, P.J., concur.

May 12, 2020
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