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FEATURE  |  WORKERS’ COMPENSATION LAW

T
he Colorado Workers’ Compensation 
Act (the Act) has permitted settle-
ment of workers’ compensation 
claims since at least 1919.1 As in civil 
cases, the Act and accompanying 

Division of Workers’ Compensation (DOWC or 
Division) rules permit both represented and 
pro se parties to settle workers’ compensation 
claims, though there are procedural safeguards 
unique to the workers’ compensation system. 
Similar to legal matters outside of the workers’ 
compensation context, settlement is often an 
attractive resolution for parties, as settlement 
can expedite finality and reduce overall risk and 
exposure. Legal authority for settlement of workers’ 
compensation claims lies in statute, case law, and 
the Workers’ Compensation Rules of Procedure 
(WCRP). DOWC recently amended and renum-
bered the procedural rules related to settlement 
effective April 15, 2016, and September 14, 2016. 

This article provides a practical overview of 
the settlement procedure for Colorado workers’ 
compensation claims and highlights recent 
changes to administrative rules.

  
Authority for Settlement of Workers’ 
Compensation Claims
The settlement provisions are codified in the Act 
at CRS § 8-43-204, which was enacted in 1990. 
Pursuant to CRS § 8-43-204(1), “[a]n injured 
employee may settle all or part of any claim for 
compensation, benefits, penalties, or interest.” 
The statute requires the DOWC director to adopt 
rules as necessary to implement the procedure for 
review and approval of settlement documents.2 
The statute has requirements for settlement 
agreements that are not found in the workers’ 
compensation rules. Parties must follow these 
requirements to avoid liability and penalties.3 

CRS § 8-43-204(1) provides that if a set-
tlement agreement by its terms provides that 
a claim shall not be reopened, the settlement 
will not be subject to the reopening provisions 
in the Act (discussed in greater detail below). 
The only grounds for reopening are fraud or 
mutual mistake of material fact. Written notice 
of the settlement agreement must be provided 

to the employer when the settlement amount 
is $75,000 or greater.4 Settlement agreements 
must be approved in writing by an administra-
tive law judge (ALJ) or the DOWC director, and 
the settlement agreement must be filed with 
the Division as part of the injured employee’s 
permanent record.5 

The Act expressly limits the types of liens 
or garnishments that attach to workers’ com-
pensation settlements.6 The settlement statute 
grants priority of settlement awards to child 
support garnishments, child support liens, and 
garnishments for fraudulently obtained public 
assistance or overpayment of public assistance.7 
If an employee owes child support and a gar-
nishment has been filed pursuant to CRS § 13-
54.5-101, or the state child support enforcement 
agency has filed a notice of administrative lien 
and attachment with the insurer, all proceeds 
of any settlement award are subject to the gar-
nishment or lien.8 Proceeds up to the amount of 
the garnishment or lien must be paid as directed 
on the notice to the obligee or to the state child 
support enforcement agency.9  

CRS § 26-13-122 contains the procedural re-
quirements for administrative liens and indicates 
that an administrative lien for collection from 
workers’ compensation benefits for child support 
takes priority over most other garnishments, 
liens, and wage assignments.10 Noncompliance 
with a notice of administrative lien subjects a 
workers’ compensation insurer to liability and 
sanctions.11 However, the administrative lien 
statute also protects insurance companies by 
providing that compliance with an administra-
tive lien will not subject the person, insurance 
company, or agency providing workers’ com-
pensation benefits to liability to the obligor for 
wrongful withholding.12 Prudence dictates that 
attorneys representing insurers and employers 
should conduct a child support lien search for 
the employee before issuing payment of a set-
tlement award, as failure to comply with a lien 
may result in significant liability. In addition to 
settlements, workers’ compensation benefits 
are subject to garnishments under CRS § 13-
54-104 or 13-54.5-101 when an employee owes 

a debt as a result of a judgment for fraudulently 
obtained public assistance or overpayments of 
public assistance.

Amended WCRP 9-9 
WCRP 9-9, “Settlement Procedures,” establishes 
the specific uniform substantive and proce-
dural settlement requirements for all workers’ 
compensation claims settled in Colorado.13 
Previously, the settlement procedure rules were 
contained in WCRP 7-2, “Content and Approval 
of Settlement Agreements.”14 On September 14, 
2016, the Division effectuated updates to Rule 
9-9 and incorporated the settlement procedures 
contained in Rule 7-2.15  

WCRP 9-9(A), which replaced WCRP 7-2(A), 
requires that “when the parties enter into a full 
and final settlement of a claim, they shall use 
the form settlement agreement prescribed by 
the Division of Workers’ Compensation.” The 
general template settlement form is available 
on the Division’s website.16 The document con-
tains several clauses explaining which benefits a 
claimant waives by entering into the settlement 
as well as an advisement on the limited grounds 
permitting a party to request a reopening of 
the settlement. The parties may not alter the 
form unless the remainder of the rule permits 
the modification. In fatality cases, the parties 
are not required to use the Division’s template 
documents.17 

The rule contains new provisions in WCRP 
9-9(B) through (E), which outline when the parties 
may reference other documents outside of the 
workers’ compensation settlement. Consistent 
with the rule, the template settlement document 
contains paragraphs 9(A), 9(B), and 9(C) where 
the parties can incorporate additional language 
into the document. Rule 9-9(B) permits the 
parties to draft into the settlement by operation 
of language in paragraph 9(A) any terms “that 
are both specific to that agreement and involve 
an issue or matter that falls within the Workers’ 
Compensation Act.” For instance, paragraph 9(A) 
may contain language whereby the respondents 
agree to pay for a specific medical bill or service 
as part of the settlement. 
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Rule 9-9(C) permits the parties to reference 
exhibits that relate to the claim within para-
graph 9(B). Because workers’ compensation 
settlements ordinarily encompass a settlement 
and compromise for medical treatment, bills, 
or future care, Medicare may be a relevant as-
pect of the claim. The Division recognizes the 
practical role Medicare set aside agreements 
play in the settlement process and inserted 
specific language in Rule 9-9(C) noting that 
“[t]hese exhibits may include a workers’ compen-
sation Medicare set-aside agreement (WCMSA) 
or other information related to the workers’ 
compensation claim.” This language, along with 
the language in Rule 9-9(D) discussed below, 
recognizes that a WCMSA is part of the actual 
settlement and its terms can be enforced under 
the provisions of the Act.  

Paragraph 9(C) in the settlement form also 
allows the parties to reference and list other 
agreements that may be attached to the settle-
ment. Rule 9-9(D) notes that “these other written 
agreements may include an agreement involving 
employment, or a waiver of a claim for bad faith.” 
Before the recent rule changes, it was possible 
for the parties to reference these agreements, but 
it was unclear whether such agreements were 
part of the workers’ compensation settlement. 
The Division has affirmatively recognized that 
agreements referenced in paragraph 9(B) are not 
part of the form settlement: Rule 9-9(E) states 
that “[a]ny exhibits and/or agreements attached 
to a settlement agreement pursuant to subsec-
tion (D) above are included for the convenience 
of the parties and shall not be reviewed by the 
Division. Approval of the settlement agreement 
does not constitute approval of any attachments 
to the settlement agreement.” 

Furthermore, Rule 9-9(F) states that “[t]he 
monetary amount of the settlement as reflected 
in the written agreement shall not include any 
consideration any agreements which fall out-
side the jurisdiction of the division of workers’ 
compensation.” The Division plays no role in 
approving or enforcing payment of consider-
ation of the ancillary agreements. This may 
require the parties to avail themselves of other 
venues such as arbitration or the district court 
if a dispute arises. 

WCRP 9-9(G) sets forth the general proce-
dural rules for submitting form documents to 
the Division for review and approval. Failure 
to follow the form rules may lead to the Divi-
sion rejecting the documents and to a delay 

in finalizing the settlement itself. Under Rule 
9-9(G), the parties are required to complete and 
submit a form settlement routing sheet with a 
proposed order at the time the form settlement 
documents are submitted to the Division. As 
a practical matter, the routing sheet should 
contain all W.C. claim numbers included on the 
settlement documents, and the consideration 
contained in the W.C. form documents should 
match the routing sheet. If there are multiple 
dates of injury, it is advisable to include the 
statutory caps on benefits for each date of injury 
in the settlement agreement.

Rule 9-9(G) also requires that all parties sign 
the settlement agreement, with the claimant’s 
signature verified by a notary public. All claimants, 
regardless of whether the claimant is represented 
by an attorney, must verify their signature. As a 
practical matter, the respondent parties are not 
required to submit verified signatures so long 
as the employer and carrier are represented by 
an attorney. 

Rule 9-9(G) requires the Division to retain a 
copy of the settlement and to delegate responsi-
bility to the parties to retain their own respective 
copies. The rule also provides that the completed 
order will be distributed in accordance with the 
certificate of service, and if the parties request 
the order be returned via mail, self-addressed 
stamped envelopes must be supplied. To avoid 
exposure to penalties, the respondent employer 
(or its insurance carrier) must pay the settlement 
check within 15 days of the date of the settlement 
order, absent an agreement to expand the time 
frame.  Though the language of Rule 9-9(G) may 
appear ministerial, practitioners, especially 
respondent attorneys, should set up a reliable 
system, whether by email, fax, or U.S. mail, to 
ensure that opposing counsel receives the order 
consistent with the certificate of service and 
there is no delay in transmission of the order 
to the client.

Rule 9-9(H) provides an exception to the 
general requirement that parties use the form 
settlement when settling a case. According 
to the rule, “[p]arties requesting approval of 
a stipulation resolving one or more issues in 
dispute shall submit a motion for approval of 
joint stipulation to the Director or an ALJ and 
should not use the Division’s prescribed form 
settlement agreement.” In other words, Rule 
9-9 does not apply to stipulations that resolve 
specific disputed issues. Rule 9-9 only applies 
when the claim will be fully closed and not 

subject to the general reopening provisions 
discussed below. 

Role of Prehearing Administrative Law 
Judges in Settlement
Prehearing administrative law judges (PALJs) are 
creatures of statute unique to workers’ compen-
sation law.18 CRS § 8-43-207.5 defines a  PALJ as 
“a qualified person appointed by the director 
pursuant to section 8-47-101 to preside over 
prehearing conferences pursuant to this section, 
to approve settlements pursuant to section 
8-43-204, to conduct settlement conferences 
pursuant to section 8-43-206, and to conduct 
arbitrations pursuant to section 8-43-206.5.”  The 
statute also grants PALJs authority to determine 
the competency of any party to a claim to enter 
into a settlement agreement.19

PALJs serve in a unique dual capacity: as 
an arm of the director and as judges whose 
jurisdiction is statutorily limited to resolving 
non-fact-finding preliminary matters, settle-
ment conferences, and approval of settlement 
agreements. The DOWC director appoints PALJs 
to perform the administrative functions outlined 
in CRS § 8-43-207.5.20 Notably, one of the primary 
functions of a PALJ—conducting prehearing 
conferences—is judicial in nature. Per the Act, 
parties may address the following issues at 
prehearing conference: (1) ripeness of legal, 
but not factual, issues for formal adjudication 
on the record before the director or an ALJ; (2) 
discovery matters; and (3) evidentiary disputes.21   

The PALJ’s authority to approve settlement 
agreements22 was affirmed in 1998 when the 
Colorado Supreme Court held that PALJs possess 
jurisdiction to approve workers’ compensation 
settlement agreements.23  

The prehearing conference statute provides 
that an order entered by a PALJ shall be an order 
of the director and binding on the parties, and 
that such orders are interlocutory.24 However, case 
law provides that a PALJ’s approval of a workers’ 
compensation settlement agreement is a final 
order for purposes of review.25 In Industrial Claim 
Appeals Office v. Orth, the Colorado Supreme 
Court reviewed a Colorado Court of Appeals 
holding that a PALJ’s order approving a workers’ 
compensation settlement is not appealable on 
the basis that CRS § 8-43-207.5 renders all orders 
issued by a PALJ interlocutory.26 The Supreme 
Court reasoned that, in general, an order ap-
proving settlement of a claim is equivalent to 
an award, and an award is a final order subject 

to the review provisions of the Act. The Supreme 
Court concluded that it therefore follows that 
an order approving a settlement under CRS § 
8-43-204 is a final order.27 

The Act also permits the PALJ to serve as 
a settlement judge.28 Any party in a workers’ 
compensation case may request a settlement 
conference free of charge. Most settlement 
conferences are two hours long, but more time 
can be scheduled if necessary.

 
Settlement and the Fee Schedule
The workers’ compensation fee schedule ap-
plies to all medical treatment rendered to an 
employee within the purview of the Act.29 Thus, 
the issue arises whether the fee schedule applies 
to settled claims—particularly settlement claims 
in which the insurer has not filed an admission 
and compensability has not been adjudicated. 
Determining whether the fee schedule applies 
to a given case is important, as the fee schedule 
can impact exposure and reserves, settlement 
value, and subrogation potential. 

Per the plain language of CRS § 8-42-101(3)
(a)(I), the fee schedule applies to all medical 
services rendered in a workers’ compensation 
claim that the parties have settled on a full or 
partial basis, and that it is unlawful, void, and 
unenforceable as a debt for a medical provider 
to charge any party for such services that are 
in excess of the fee schedule. The statute does 
not differentiate between admitted and de-
nied claims that have been settled.30 The same 
statute provides that once there has been an 
admission of liability or entry of a final order 
finding that an employer or insurance carrier is 
liable for payment of medical costs, a medical 
provider shall under no circumstances seek to 
recover such costs or fees from the employee.31 
As explained, an order approving a settlement 
agreement qualifies as a final order;32 accord-
ingly, where the parties settle a claim and the 
insurer or employer agrees to pay for an em-
ployee’s medical costs, the statute prohibits 
medical providers from seeking recovery of the 
medical costs from the employee.33 

Pro Se Settlements 
The Division carved out specific rules for settling 
a case involving a pro se claimant. The previous 
settlement rules required that, after submission 
of settlement documents to the Division but be-
fore the Division would approve the settlement, 
the pro se claimant had to attend an in-person 

or telephonic advisement hearing.34 From a 
practical standpoint, the requirement of an ad-
visement hearing prolonged, in some instances 
to the detriment of the pro se claimant, the time 
between the submission of the agreement and 
payment of the settlement check. 

WCRP 9-9(I) expands the options for pro se 
claimants. According to the rule, “the settlement 
agreement must be accompanied by a statement 
from the claimant on the Division provided form 
indicating if an appropriate in-person advisement 
has occurred, if the right to an in-person advise-
ment is waived and/or if a telephone or online 
advisement by Division staff is requested.” The 
revised settlement form contains the relevant 
advisements, and the pro se claimant must 
indicate the proper advisement by checking the 
appropriate box. If the pro se claimant elects to 
waive the in-person advisement, he must verify 
on the settlement form that he has viewed the 
settlement advisement video presentation, which 
is available on the Division’s website.35 This latter 
requirement is not in the rules. 

If the pro se claimant elects to waive the 
in-person advisement, she is allotted a “buy-
er’s remorse” period to freeze the settlement 
approval process.36 Rule 9-9(I)(1) provides that 
“[a] self-represented (pro se) claimant who has 
waived advisement may withdraw the waiver in 

writing, provided a written notice of withdrawal 
is received by the division within three days of the 
settlement documents being signed and request 
either an in-person or telephone advisement.” If 
the pro se claimant provides the written notice, 
the settlement process is not necessarily termi-
nated at that point. The parties may be required 
to attend an in-person advisement hearing with a 
PALJ or a Division staff attorney. The proceedings 
are recorded. During that hearing, the judge or 
Division attorney will ask the pro se claimant 
whether she has any questions about the set-
tlement, provide a verbal advisement of what 
rights the claimant is waiving by entering into 
settlement, and whether the claimant would like 
the settlement to be approved. If the claimant 
requests that the settlement not be approved, the 
settlement process is terminated. If the claimant 
requests that the settlement be approved, the 
judge or Division attorney will sign the settle-
ment order and send it to the parties for their 
records. The respondent or respondent’s counsel 
is responsible for verifying the prior mailing 
address for purposes of sending the settlement 
check to the correct location.  

 
Reopening and Finality
Settlement of a workers’ compensation claim is 
final and is not subject to reopening or reversal 
but for two limited exceptions.37 Pursuant to 
CRS § 8-43-204(1), if a workers’ compensation 
settlement provides by its terms that the em-
ployee’s claim or award shall not be reopened, 
such settlement will not be subject to being 
reopened under any provisions of the Act other 
than on the ground of fraud or mutual mistake of 
material fact. The DOWC-mandated settlement 
agreement form contains the following language 
in bold font: “The parties stipulate and agree 
that this claim will never be reopened except 
on the grounds of fraud or mutual mistake 
of material fact.” DOWC does not permit the 
parties to remove or alter this provision of the 
settlement agreement. 

Until recently, there was little to no litigation 
over reopening settlements as a result of fraud or 
mutual mistake of fact. A key question is whether 
conditions unknown at the time of settlement 
stemming from a known or admitted workers’ 
compensation injury qualify as a mutual mis-
take of material fact as contemplated by the Act 
and form settlement agreement. In England v. 
Amerigas Propane and Indemnity Insurance Co. 
of North America, the Colorado Supreme Court 
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Rule 9-9(C) permits the parties to reference 
exhibits that relate to the claim within para-
graph 9(B). Because workers’ compensation 
settlements ordinarily encompass a settlement 
and compromise for medical treatment, bills, 
or future care, Medicare may be a relevant as-
pect of the claim. The Division recognizes the 
practical role Medicare set aside agreements 
play in the settlement process and inserted 
specific language in Rule 9-9(C) noting that 
“[t]hese exhibits may include a workers’ compen-
sation Medicare set-aside agreement (WCMSA) 
or other information related to the workers’ 
compensation claim.” This language, along with 
the language in Rule 9-9(D) discussed below, 
recognizes that a WCMSA is part of the actual 
settlement and its terms can be enforced under 
the provisions of the Act.  

Paragraph 9(C) in the settlement form also 
allows the parties to reference and list other 
agreements that may be attached to the settle-
ment. Rule 9-9(D) notes that “these other written 
agreements may include an agreement involving 
employment, or a waiver of a claim for bad faith.” 
Before the recent rule changes, it was possible 
for the parties to reference these agreements, but 
it was unclear whether such agreements were 
part of the workers’ compensation settlement. 
The Division has affirmatively recognized that 
agreements referenced in paragraph 9(B) are not 
part of the form settlement: Rule 9-9(E) states 
that “[a]ny exhibits and/or agreements attached 
to a settlement agreement pursuant to subsec-
tion (D) above are included for the convenience 
of the parties and shall not be reviewed by the 
Division. Approval of the settlement agreement 
does not constitute approval of any attachments 
to the settlement agreement.” 

Furthermore, Rule 9-9(F) states that “[t]he 
monetary amount of the settlement as reflected 
in the written agreement shall not include any 
consideration any agreements which fall out-
side the jurisdiction of the division of workers’ 
compensation.” The Division plays no role in 
approving or enforcing payment of consider-
ation of the ancillary agreements. This may 
require the parties to avail themselves of other 
venues such as arbitration or the district court 
if a dispute arises. 

WCRP 9-9(G) sets forth the general proce-
dural rules for submitting form documents to 
the Division for review and approval. Failure 
to follow the form rules may lead to the Divi-
sion rejecting the documents and to a delay 

in finalizing the settlement itself. Under Rule 
9-9(G), the parties are required to complete and 
submit a form settlement routing sheet with a 
proposed order at the time the form settlement 
documents are submitted to the Division. As 
a practical matter, the routing sheet should 
contain all W.C. claim numbers included on the 
settlement documents, and the consideration 
contained in the W.C. form documents should 
match the routing sheet. If there are multiple 
dates of injury, it is advisable to include the 
statutory caps on benefits for each date of injury 
in the settlement agreement.

Rule 9-9(G) also requires that all parties sign 
the settlement agreement, with the claimant’s 
signature verified by a notary public. All claimants, 
regardless of whether the claimant is represented 
by an attorney, must verify their signature. As a 
practical matter, the respondent parties are not 
required to submit verified signatures so long 
as the employer and carrier are represented by 
an attorney. 

Rule 9-9(G) requires the Division to retain a 
copy of the settlement and to delegate responsi-
bility to the parties to retain their own respective 
copies. The rule also provides that the completed 
order will be distributed in accordance with the 
certificate of service, and if the parties request 
the order be returned via mail, self-addressed 
stamped envelopes must be supplied. To avoid 
exposure to penalties, the respondent employer 
(or its insurance carrier) must pay the settlement 
check within 15 days of the date of the settlement 
order, absent an agreement to expand the time 
frame.  Though the language of Rule 9-9(G) may 
appear ministerial, practitioners, especially 
respondent attorneys, should set up a reliable 
system, whether by email, fax, or U.S. mail, to 
ensure that opposing counsel receives the order 
consistent with the certificate of service and 
there is no delay in transmission of the order 
to the client.

Rule 9-9(H) provides an exception to the 
general requirement that parties use the form 
settlement when settling a case. According 
to the rule, “[p]arties requesting approval of 
a stipulation resolving one or more issues in 
dispute shall submit a motion for approval of 
joint stipulation to the Director or an ALJ and 
should not use the Division’s prescribed form 
settlement agreement.” In other words, Rule 
9-9 does not apply to stipulations that resolve 
specific disputed issues. Rule 9-9 only applies 
when the claim will be fully closed and not 

subject to the general reopening provisions 
discussed below. 

Role of Prehearing Administrative Law 
Judges in Settlement
Prehearing administrative law judges (PALJs) are 
creatures of statute unique to workers’ compen-
sation law.18 CRS § 8-43-207.5 defines a  PALJ as 
“a qualified person appointed by the director 
pursuant to section 8-47-101 to preside over 
prehearing conferences pursuant to this section, 
to approve settlements pursuant to section 
8-43-204, to conduct settlement conferences 
pursuant to section 8-43-206, and to conduct 
arbitrations pursuant to section 8-43-206.5.”  The 
statute also grants PALJs authority to determine 
the competency of any party to a claim to enter 
into a settlement agreement.19

PALJs serve in a unique dual capacity: as 
an arm of the director and as judges whose 
jurisdiction is statutorily limited to resolving 
non-fact-finding preliminary matters, settle-
ment conferences, and approval of settlement 
agreements. The DOWC director appoints PALJs 
to perform the administrative functions outlined 
in CRS § 8-43-207.5.20 Notably, one of the primary 
functions of a PALJ—conducting prehearing 
conferences—is judicial in nature. Per the Act, 
parties may address the following issues at 
prehearing conference: (1) ripeness of legal, 
but not factual, issues for formal adjudication 
on the record before the director or an ALJ; (2) 
discovery matters; and (3) evidentiary disputes.21   

The PALJ’s authority to approve settlement 
agreements22 was affirmed in 1998 when the 
Colorado Supreme Court held that PALJs possess 
jurisdiction to approve workers’ compensation 
settlement agreements.23  

The prehearing conference statute provides 
that an order entered by a PALJ shall be an order 
of the director and binding on the parties, and 
that such orders are interlocutory.24 However, case 
law provides that a PALJ’s approval of a workers’ 
compensation settlement agreement is a final 
order for purposes of review.25 In Industrial Claim 
Appeals Office v. Orth, the Colorado Supreme 
Court reviewed a Colorado Court of Appeals 
holding that a PALJ’s order approving a workers’ 
compensation settlement is not appealable on 
the basis that CRS § 8-43-207.5 renders all orders 
issued by a PALJ interlocutory.26 The Supreme 
Court reasoned that, in general, an order ap-
proving settlement of a claim is equivalent to 
an award, and an award is a final order subject 

to the review provisions of the Act. The Supreme 
Court concluded that it therefore follows that 
an order approving a settlement under CRS § 
8-43-204 is a final order.27 

The Act also permits the PALJ to serve as 
a settlement judge.28 Any party in a workers’ 
compensation case may request a settlement 
conference free of charge. Most settlement 
conferences are two hours long, but more time 
can be scheduled if necessary.

 
Settlement and the Fee Schedule
The workers’ compensation fee schedule ap-
plies to all medical treatment rendered to an 
employee within the purview of the Act.29 Thus, 
the issue arises whether the fee schedule applies 
to settled claims—particularly settlement claims 
in which the insurer has not filed an admission 
and compensability has not been adjudicated. 
Determining whether the fee schedule applies 
to a given case is important, as the fee schedule 
can impact exposure and reserves, settlement 
value, and subrogation potential. 

Per the plain language of CRS § 8-42-101(3)
(a)(I), the fee schedule applies to all medical 
services rendered in a workers’ compensation 
claim that the parties have settled on a full or 
partial basis, and that it is unlawful, void, and 
unenforceable as a debt for a medical provider 
to charge any party for such services that are 
in excess of the fee schedule. The statute does 
not differentiate between admitted and de-
nied claims that have been settled.30 The same 
statute provides that once there has been an 
admission of liability or entry of a final order 
finding that an employer or insurance carrier is 
liable for payment of medical costs, a medical 
provider shall under no circumstances seek to 
recover such costs or fees from the employee.31 
As explained, an order approving a settlement 
agreement qualifies as a final order;32 accord-
ingly, where the parties settle a claim and the 
insurer or employer agrees to pay for an em-
ployee’s medical costs, the statute prohibits 
medical providers from seeking recovery of the 
medical costs from the employee.33 

Pro Se Settlements 
The Division carved out specific rules for settling 
a case involving a pro se claimant. The previous 
settlement rules required that, after submission 
of settlement documents to the Division but be-
fore the Division would approve the settlement, 
the pro se claimant had to attend an in-person 

or telephonic advisement hearing.34 From a 
practical standpoint, the requirement of an ad-
visement hearing prolonged, in some instances 
to the detriment of the pro se claimant, the time 
between the submission of the agreement and 
payment of the settlement check. 

WCRP 9-9(I) expands the options for pro se 
claimants. According to the rule, “the settlement 
agreement must be accompanied by a statement 
from the claimant on the Division provided form 
indicating if an appropriate in-person advisement 
has occurred, if the right to an in-person advise-
ment is waived and/or if a telephone or online 
advisement by Division staff is requested.” The 
revised settlement form contains the relevant 
advisements, and the pro se claimant must 
indicate the proper advisement by checking the 
appropriate box. If the pro se claimant elects to 
waive the in-person advisement, he must verify 
on the settlement form that he has viewed the 
settlement advisement video presentation, which 
is available on the Division’s website.35 This latter 
requirement is not in the rules. 

If the pro se claimant elects to waive the 
in-person advisement, she is allotted a “buy-
er’s remorse” period to freeze the settlement 
approval process.36 Rule 9-9(I)(1) provides that 
“[a] self-represented (pro se) claimant who has 
waived advisement may withdraw the waiver in 

writing, provided a written notice of withdrawal 
is received by the division within three days of the 
settlement documents being signed and request 
either an in-person or telephone advisement.” If 
the pro se claimant provides the written notice, 
the settlement process is not necessarily termi-
nated at that point. The parties may be required 
to attend an in-person advisement hearing with a 
PALJ or a Division staff attorney. The proceedings 
are recorded. During that hearing, the judge or 
Division attorney will ask the pro se claimant 
whether she has any questions about the set-
tlement, provide a verbal advisement of what 
rights the claimant is waiving by entering into 
settlement, and whether the claimant would like 
the settlement to be approved. If the claimant 
requests that the settlement not be approved, the 
settlement process is terminated. If the claimant 
requests that the settlement be approved, the 
judge or Division attorney will sign the settle-
ment order and send it to the parties for their 
records. The respondent or respondent’s counsel 
is responsible for verifying the prior mailing 
address for purposes of sending the settlement 
check to the correct location.  

 
Reopening and Finality
Settlement of a workers’ compensation claim is 
final and is not subject to reopening or reversal 
but for two limited exceptions.37 Pursuant to 
CRS § 8-43-204(1), if a workers’ compensation 
settlement provides by its terms that the em-
ployee’s claim or award shall not be reopened, 
such settlement will not be subject to being 
reopened under any provisions of the Act other 
than on the ground of fraud or mutual mistake of 
material fact. The DOWC-mandated settlement 
agreement form contains the following language 
in bold font: “The parties stipulate and agree 
that this claim will never be reopened except 
on the grounds of fraud or mutual mistake 
of material fact.” DOWC does not permit the 
parties to remove or alter this provision of the 
settlement agreement. 

Until recently, there was little to no litigation 
over reopening settlements as a result of fraud or 
mutual mistake of fact. A key question is whether 
conditions unknown at the time of settlement 
stemming from a known or admitted workers’ 
compensation injury qualify as a mutual mis-
take of material fact as contemplated by the Act 
and form settlement agreement. In England v. 
Amerigas Propane and Indemnity Insurance Co. 
of North America, the Colorado Supreme Court 
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took up the question of whether the mandatory 
Division settlement documents required that an 
injured worker waive his statutory right to reopen 
a settlement based on a mutual mistake of fact.38 
In England, the injured worker entered into a 
binding settlement agreement, which involved 
using the Division mandated forms, with the 
employer for $35,000 in exchange for waiving 
future benefits for his right shoulder injury.39 At 
the time of settlement, the injured worker still 
experienced right shoulder pain, although he 
would later testify that he believed the pain to 
be a normal part of his recovery.40 

After the Division approved the settlement, 
the injured worker underwent an evaluation 
of the right shoulder. A new scapular fracture, 
which was not known before the agreement, was 
discovered by the physician. The injured worker 
requested that the ALJ reopen the settlement 
based on a mutual mistake of fact, specifically, 
that the scapular fracture was unknown at the 
time of the settlement and that the parties were 
mistaken about the nature of the injury. The ALJ 
reopened the settlement, and the Industrial 
Claim Appeals Office (ICAO) affirmed the ALJ. 
The Court of Appeals reversed the ICAO. 

The narrow issue the Supreme Court re-
viewed was “whether a provision of the man-
datory form settlement document promulgated 
by the Director of the Division of Workers’ 
Compensation (“Director”) waives an injured 
employee’s statutory right under section 8-43-
204(1), C.R.S. (2016), to reopen a settlement 
based on a mutual mistake of material fact.”41 The 
Court concluded that the mandatory language 
in paragraph six of the Division’s settlement 
documents, which waived the injured workers’ 
right for additional compensation for “unknown 
injuries,” did not operate to dually waive the 
statutory right to reopen a settlement based on 
a mutual mistake of fact. Relying on Padilla v. 
Industrial Commission,42 the Court “noted that 
the overall purpose of the Act is the ‘beneficent’ 
purpose of compensating injured workers; 
consequently, the Act’s ‘provisions are to be 
interpreted liberally in favor of the right of the 
injured workers.’”43 Under the Court’s reading 
of Padilla, the just result, in this case in favor of 
the injured worker, overrode the parties’ interest 
in final resolution of disputes.44 

Based on the policy laid out in Padilla, the 
court held that “paragraph six applies only to those 
‘unknown injuries’ that develop after a settlement 
agreement is signed and approved and paragraph 

four applies only to those injuries that constitute a 
‘mutual mistake of material fact’ and are unknown 
and existing before the settlement agreement 
is signed and approved.”45 In sum, the holding 
permits the reopening of a settlement based on a 
mutual mistake of fact if the parties are mistaken 
not only about the injury, but also the extent of a 
medical condition affecting a specific body part 
that the parties knew was injured in a workplace 
accident. Having found that the parties in England 
did not know about the scapular fracture at the 
time of settlement, the Court affirmed the ALJ 
and reopened the settlement. From a practical 
standpoint, the Court’s decision increases the 
risk of reopening a settlement based on a mutual 
mistake of fact predicated on an unknown medical 
condition. Parties must thus be cautious when 
they wish to settle a case early in a claim with 
limited medical information or before maximum 
medical improvement. 

Conclusion
Layers of statute, case law, and administrative 
regulations apply in workers’ compensation 
claims. Practitioners should be familiar with 

the recent changes and amendments to the 
administrative rules unique to workers’ com-
pensation settlements. 

Valuable DOWC resources exist to aid prac-
titioners in this area. PALJs provide direction to 
parties at settlement conferences; form agree-
ments streamline the settlement process while 
granting leeway to parties to resolve and reference 
issues that are related to but technically outside 
of the workers’ compensation context; and other 
resources on DOWC’s website provide additional 
practical guidance. 
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