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SCOPE 
 
This document applies to Baylor Scott & White Health including Controlled Affiliates (“BSWH”).  
 
This policy does not apply to the withholding or withdrawal of life-sustaining treatment from qualified terminally or 
irreversibly ill patients, nor to vaccinations/immunizations.   
 

DEFINITIONS 
 
When used in this document with initial capital letter(s), the following word(s)/phrase(s) have the meaning(s) set 
forth below unless a different meaning is required by context. Additional defined terms may be found in the BSWH 
P&P Definitions document.  
 
Adult - a person: 

 18 years of age or older; or, 

 17 years of age or younger who is, or has been, legally married (cannot be common law married) or 
emancipated by court order.  

 
Advance Directive - means: 

 A written directive, such as the Texas form “Directive to Physicians and Family or Surrogates” (a.k.a. “Living 
Will”), or a written directive in another form that complies with Texas law; 

 A non-written directive, or a directive executed on behalf of a minor, as specified by Texas law; 

 An Out of Hospital Do Not Resuscitate Order (“OOH-DNR Order”) in the form specified by the Texas 
Department of State Health Services;  

 A Medical Power of Attorney, including the required Disclosure Statement, that are substantially in the form 
specified by Texas law; or, 

 An advance directive or similar instrument validly executed in another state or jurisdiction. 
 
Advanced Practice Professional (“APP”) - a licensed, certified non-physician health care provider who actively 
renders direct patient care and possesses delegated prescriptive authority, is credentialed and privileged, and 
whose service is billed as an independent billing provider, as recognized by Medicare and Medicaid, within the 
Baylor Scott & White Health (i.e., Advanced Practice Registered Nurse; Physician Assistant). 
 
Advanced Practice Registered Nurse (“APRN”) - an individual licensed by the Texas Board of Nursing as a 
Certified Registered Nurse Anesthetist, Certified Nurse Midwife, Nurse Practitioner, or Clinical Nurse Specialist. 
 
Clinical Ethics - the practical application of medical ethics to specific cases, especially when disagreement or 
uncertainty arises. Clinical ethics practice relies upon knowledge of medical ethics, medical science, human 
behavior, spirituality and health law to foster resolution of ethical uncertainty or conflict when necessary. Clinical 
ethics applies to all areas of health care delivery.  
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Decision-Making Capacity - having the ability to reliably communicate understanding of the nature and 
consequences of a decision regarding a diagnostic or treatment intervention, including benefits, burdens, risks, 
harms, and reasonable alternatives. 
 
Diagnostic or Treatment Intervention - a health care treatment, service, or procedure designed to maintain, 
diagnose, or treat a patient's physical or mental condition, as well as preventative care. 
 
Ethics Committee - the multi-disciplinary committee of the Medical Staff at a BSWH facility appointed to review 
and consult in cases of medical/ethical dilemmas. 
 
Irreversible Condition - a condition, injury, or illness: that may be treated, but is never cured or eliminated; that 
leaves a person unable to care for or make decisions for the person’s own self; and that, without life sustaining 
treatment provided in accordance with the prevailing standard of medical care, is fatal. The condition must meet all 
criteria to be considered “irreversible” for purposes of applying the Texas Advance Directives Act. 
 
Life-Sustaining Treatment - treatment that, based on reasonable medical judgment, sustains the life of a patient 
and without which the patient will die. The term includes both life-sustaining medications and artificial life support, 
such as mechanical breathing machines, kidney dialysis treatment, and artificially administered nutrition and 
hydration. The term does not include the administration of pain management medication or the performance of a 
medical procedure considered to be necessary to provide comfort care, or any other medical care provided to 
alleviate a person’s pain. 
 
Minor - a person who is 17 years of age or younger and who is not, and has never been, legally married (cannot be 
common law married), nor emancipated by court order. 
 
Medical Orders for Scope of Treatment (“MOST”) - a form used at BSWH facilities to help with care planning 
and implementation as a patient transitions between different sites of care.  A MOST form is not an Advance 
Directive, but does allow elements of a valid Advance Directive to be translated into medical orders of what a 
patient wants and does not want to occur in their treatment. 
 
Physician -  

 Attending—the “physician of record”, meaning the physician selected by or assigned to a patient who has 
primary responsibility for the patient’s treatment and care. 

 Resident or Fellow—a House Staff member assigned to care for a patient. 
 
Physician Assistant (“PA”) - A nationally certified and licensed professional by the Texas Physician Assistant 
Board.  
 
Practitioner (a.k.a. Treating Practitioner) - the Practitioner performing the treatment or procedure on the patient, 
such as: (i) a Physician [M.D. or D.O.], Oral Surgeon, Dentist, or Podiatrist, or (ii) an Advance Practice Professional 
who will be performing the treatment or procedure without the direct attendance or participation of a physician, or 
(iii) a Registered Nurse who is placing a PICC line pursuant to a physician order.  The term does not include a 
Registered Nurse who is performing dialysis or blood transfusion because it is the responsibility of the ordering 
physician to obtain informed consent for these procedures. 

Responsible Adult (“RA”) - an individual who signs the informed consent on behalf and at the direction of the 
patient, when the patient has Decision-Making Capacity but is physically unable to sign. The RA may be a BSWH 
employee or physician’s office employee or a family member, friend, or significant other of the patient. 
 
Surrogate Decision-Maker - an individual with Decision-Making Capacity that is identified, either by the patient or 
by the law, as the person who has authority to consent to a diagnostic or treatment intervention on behalf of an 
incapacitated patient. It includes a legal guardian, an agent appointed under a Medical Power of Attorney, a proxy 
designated in a Directive to Physicians and Family or Surrogates (a.k.a. Living Will), and a person who is appointed 
Surrogate Decision-Maker under Section 166.039 of the Texas Advance Directives Act or Section 313.004 of the 
Texas Consent to Medical Treatment Act. 
 
Surrogate Decision-Makers for Terminally or Irreversibly Ill Patients Involving Life-Sustaining Treatment - 

 A legal guardian, or an agent under a Medical Power of Attorney, or a proxy under a Directive to Physicians 
and Family or Surrogates (a.k.a. Living Will); 
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 If there is no legal guardian and no agent under a Medical Power of Attorney or proxy under a Living Will, then 
one person, if available, from one of the following categories, in the following priority, may serve as the 
Surrogate Decision-Maker: 

o the patient’s spouse; 
o the patient’s reasonably available Adult children; 
o the patient’s parents; or 
o the patient’s nearest living Adult relative. 
o If a person listed above is not available, a decision to withhold or withdraw life-sustaining treatment 

must be concurred in by another physician who is not involved in the treatment of the patient or who is 
a representative of the ethics committee of the BSWH facility in which the patient is a patient. 

 
Surrogate Decision-Makers for Adult Patients not Involving Life-Sustaining Treatment - 

 A legal guardian or an agent under a medical power of attorney; 

 If there is no legal guardian and no agent under a medical power of attorney, then an Adult from the following 
list, in order of priority, who has Decision-Making Capacity, is available after a reasonably diligent inquiry, and 
is willing to consent to medical treatment on behalf of the patient: 

o the patient’s spouse; 
o an Adult child of the patient who has the waiver and consent of all other qualified Adult children of the 

patient to act as the sole decision-maker; 
o a majority of the patient’s reasonably available Adult children; 
o the patient’s parents; or 
o the individual clearly identified to act for the patient by the patient before the patient became 

incapacitated, the patient’s nearest living relative, or a member of the clergy (such as a BSWH 
Chaplain). 

 
Terminal Condition - an incurable condition caused by injury, disease, or illness that according to reasonable 
medical judgment will produce death within six months, even with available life-sustaining treatment provided in 
accordance with the prevailing standard of medical care. The condition must meet all criteria to be considered 
“terminal” for purposes of applying the Texas Advance Directives Act. 
 

POLICY 
 
BSWH respects a patient’s or Surrogate Decision Maker’s right to, and need for, dynamic, continuous, effective, 
and ethical informed consent prior to medical treatments or surgical procedures in accordance with Federal and 
state laws and regulations.    
 
Written informed consent is obtained for treatments and procedures specified on the Texas Medical Disclosure 
Panel List A from the Texas Administrative Code and those as determined by BSWH and/or the Practitioner. 
Written informed consent may be obtained for procedures not specified in List A. In certain circumstances including, 
but not limited to, emergency life threatening situations, court orders, compliance with advance directives, and 
unique patient situations, deviation from the stated procedures may be indicated. The BSWH Legal/Risk 
Management Department is available to provide guidance, if needed.  
 

Responsibilities  
 

Practitioner Responsibility  
It is the responsibility of the Practitioner who is performing the diagnostic or treatment intervention to:  

 Determine the need for informed consent. See Elements of Informed Consent Attachment if guidance desired. 

 Determine or, if necessary, consult a qualified health care provider to make the determination, the Decision-
Making Capacity of the patient. See CURVES Decision Making Capacity Tool if guidance desired. 

 Disclose and explain the information needed for the patient to make an informed decision that may include, but 
is not limited to, the following:   

o The condition for which a medical or surgical procedure is necessary.  
o The procedure to be performed.  
o The possibility of requiring additional or different procedures.  
o The significant risks and hazards associated with the procedure or treatment.  
o The alternative(s), if any, to the procedure or treatment.  
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o The risks of having no procedure or treatment at all.  
o The risks of anesthesia, potential complications of anesthesia, and alternative forms of anesthesia.  
o The person or persons expected to perform the procedure.  

 Obtain the patient's or surrogate decision maker’s informed consent prior to the intervention.  When more than 
one diagnostic or treatment intervention is being performed during a single case, each Practitioner who is 
performing a separate diagnostic or treatment intervention is responsible for obtaining the patient’s informed 
consent for that intervention prior to the case beginning.  

 Disclose any financial relationship that may pose a conflict of interest between the Practitioner and the patient 
when the patient is considering whether to consent to or refuse the intervention.  

 On forms that contain an attestation, attest to providing an explanation of the procedure, risks, hazards, 
benefits, likelihood of achieving goals, alternatives, and risks to alternative therapies before the patient’s 
informed consent for that intervention prior to the case beginning. The attestation date and time is when the 
Practitioner completes the attestation. Additionally, the Practitioner may also witness the patient’s signature of 
the appropriate forms.  

 Exception for Dialysis and Blood Transfusion:  When dialysis or blood transfusion is being performed by a 
Registered Nurse, it is the responsibility of the Practitioner who is ordering the dialysis or blood transfusion to 
fulfill these responsibilities. 

 

Nurse Role 
Under Texas law and this policy, the obligation to obtain informed consent from the patient rests with the treating 
Practitioner (and in some cases with the ordering Practitioner) and cannot be delegated to an APP, nurse or any 
other person.  When the treating Practitioner has obtained a patient’s verbal informed consent, this policy allows 
the treating Practitioner to request nursing staff to get the appropriate form(s) signed by the patient and witness.  By 
assisting with documentation of the patient’s verbal informed consent, a nurse does not assume the Practitioner's 
duty of disclosure or the Practitioner's duty to obtain informed consent.  Rather, the nurse is only assisting with the 
administrative task of obtaining the appropriate signatures on the consent form(s). By serving as the witness, the 
nurse is attesting only to the act of the person signing the consent form.  
 

Chaplain Role 
For patients who lack Decision-Making Capacity and for whom no Surrogate Decision-Maker exists or can be 
located, Chapter 313 of the Texas Consent to Medical Treatment Act (Chapter 313) permits, but does not require, 
chaplains at BSWH facilities to serve as a Surrogate Decision-Maker.  A chaplain’s role as Surrogate Decision-
Maker in these circumstances is subject to the Surrogate Decision-Maker hierarchy and other requirements set 
forth in Chapter 313 as well as the chaplain’s own internal Pastoral Care department policies and procedures.  A 
chaplain’s role as Surrogate Decision-Maker does not include decisions to withhold or withdraw life-sustaining 
treatment or other decisions precluded by Chapter 313 or decisions to which Chapter 313 does not apply. 
 

PROCEDURE 
 

Surrogate Decision-Makers 
 
If the Practitioner determines that the patient lacks decision-making capacity, is comatose, or otherwise mentally or 
physically incapable of communication, the appropriate Surrogate Decision-Maker must be identified. 
 
If informed consent is needed, but the patient lacks Decision-Making Capacity or is a minor, the following will apply:  
1. Surrogate Decision-Makers for Adults.  For Adult patients who are comatose, lack Decision-Making 

Capacity, or are otherwise mentally or physically incapable of communication, the following lists, in order of 
priority, identifies the appropriate Surrogate Decision-Maker for the patient: 
 
Surrogate Decision-Makers for Terminally or Irreversibly Ill Patients Involving Life-Sustaining Treatment - 
a. A legal guardian, or an agent under a Medical Power of Attorney, or a proxy under a Directive to Physicians 

and Family or Surrogates (a.k.a. Living Will); 
 

Limitations: A court-appointed guardian may not consent to admission for voluntary inpatient mental health 
services or to a diagnostic or treatment intervention that results in sterilization or termination of pregnancy 
without a court order. An Agent may not consent to voluntary inpatient mental health services, electro-
convulsive treatment, psychosurgery, termination of pregnancy, or omission of comfort care. 
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b. If there is no legal guardian and no agent under a Medical Power of Attorney or proxy under a Living Will, 

then one person, if available, from one of the following categories, in the following priority, may serve as the 
Surrogate Decision-Maker: 
1. the patient’s spouse; 
2. the patient’s reasonably available Adult children; 
3. the patient’s parents; or 
4. the patient’s nearest living Adult relative. 
5. If a person listed above is not available, a decision to withhold or withdraw life-sustaining treatment 

must be concurred in by another physician who is not involved in the treatment of the patient or who is 
a representative of the ethics committee of the BSWH facility in which the patient is a patient. 

 
Limitations: A person designated above may not consent to voluntary inpatient mental health services, 
electro-convulsive treatment, or the appointment of another Surrogate Decision-Maker. 

 
Surrogate Decision-Makers for Adult Patients not Involving Life-Sustaining Treatment - 
a. A legal guardian or an agent under a medical power of attorney; 

 
Limitations: A court-appointed guardian may not consent to admission for voluntary inpatient mental health 
services or to a diagnostic or treatment intervention that results in sterilization or termination of pregnancy 
without a court order. An Agent may not consent to voluntary inpatient mental health services, electro-
convulsive treatment, psychosurgery, termination of pregnancy, or omission of comfort care. 
 

b. If there is no legal guardian and no agent under a medical power of attorney, then an Adult from the 
following list, in order of priority, who has Decision-Making Capacity, is available after a reasonably diligent 
inquiry, and is willing to consent to medical treatment on behalf of the patient: 
1. the patient’s spouse; 
2. an Adult child of the patient who has the waiver and consent of all other qualified Adult children of the 

patient to act as the sole decision-maker; 
3. a majority of the patient’s reasonably available Adult children; 
4. the patient’s parents; or 
5. the individual clearly identified to act for the patient by the patient before the patient became 

incapacitated, the patient’s nearest living relative, or a member of the clergy (such as a BSWH 
Chaplain). 

 
Limitations: A person designated above may not consent to voluntary inpatient mental health services, 
electro-convulsive treatment, or the appointment of another Surrogate Decision-Maker. 
 

Although the Surrogate Decision-Maker is the legally sanctioned decision-maker for the patient, when consent 
is obtained from a Surrogate Decision-Maker, the Practitioner may want to consider whether it is appropriate to 
involve, and attempt to achieve consensus among, the patient's reasonably available family members. 

 
2. Minors.  A minor generally cannot give informed consent for the minor’s own medical, dental, psychological, or 

surgical treatment.  There are exceptions where consent is not needed, as set forth in Subsection (a) below, or 
where a minor with Decision-Making Capacity is allowed by law to consent to his or her own diagnostic or 
treatment intervention, as set forth in Subsection (b) below.  If an exception in Subsection (a) or (b) below does 
not apply, then consent must be obtained from the appropriate Adult as indicated in Subsection (c) below. 
a. Exception Where Consent is Not Required:  A physician, dentist, or psychologist having reasonable 

grounds to believe that a child’s physical or mental condition has been adversely affected by abuse or 
neglect may examine the child without the consent of the child, the child’s parents, or any other person 
authorized to consent for the child, UNLESS the child is 16 years of age or older and the child refuses to 
consent, or  consent is prohibited by a court order.   
 

b. Exceptions Allowing Minors With Decision-Making Capacity to Consent to Their Own Diagnostic or 
Treatment Intervention: 
1. A minor patient may consent to examination and treatment for drug or chemical addiction, drug or 

chemical dependency, or any other condition directly related to drug or chemical use; or diagnosis and 
treatment of an infectious, contagious, or communicable disease which is required to be reported to 
public health authorities, including all sexually transmitted diseases. 
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2. A minor patient may consent to counseling for suicide prevention, chemical addiction or dependency, 
or sexual, physical, or emotional abuse; 

3. A minor patient who is legally emancipated by court order OR legally  married at any age may consent 
to his/her own medical, dental, psychological, and surgical treatment. 

4. A minor patient who is divorced (not annulled) OR widowed may consent to his/her own medical, 
dental, psychological, and surgical treatment. 

5. A minor female patient who is unmarried and pregnant may consent to hospital, medical, or surgical 
treatment related to the pregnancy, other than abortion. 

6. A minor patient who is unmarried and has actual custody of his/her biological child and consents to 
medical, dental, psychological, or surgical treatment for the biological child. 

7. A minor patient on active duty with the U.S. military may consent to his/her own medical, dental, 
psychological, and surgical treatment. 

8. A minor patient who is:  
a. 16 years of age or older; and 
b. residing separate and apart from his or her parents, managing conservator or guardian with or 

without the consent of such individuals and regardless of the duration of the residence; and  
c. managing his or her own financial affairs, regardless of the source of income, may consent to his or 

her own medical, dental, psychological, and surgical treatment. 
 

c. Consent by an Adult on Behalf of a Minor. For all other minor patients, an individual from the following list 
must act as a Surrogate Decision-Maker for the minor’s medical, dental, psychological, or surgical 
treatment: 
1. Parent (including an unmarried parent) or guardian with custody; 
2. If the parent or guardian cannot be contacted and has not given actual notice that the following 

persons may not consent on behalf of the minor, then the following  persons, in any order may act as 
surrogate decision maker: 
a. Grandparent of the minor;  
b. Adult sibling of the minor;  
c. Adult aunt or uncle of the minor;  
d. An educational institution in which the minor is enrolled that has written authorization to consent 

from the parent or guardian;  
e. An Adult who has actual care, control, and possession of the minor and has written authorization to 

consent from the parent or guardian; 
f. A court having jurisdiction over a suit affecting the parent-child relationship of which the minor is 

the subject; 
g. An Adult responsible for the actual care, control, and possession of the minor if the minor is under 

the jurisdiction of a juvenile court or committed to the care of a county or state agency; or  
h. A peace officer who has lawfully taken custody of the minor, if the peace officer has reasonable 

grounds to believe the minor is in need of immediate medical treatment.  
3. Although the Surrogate Decision-Maker is the legally sanctioned decision-maker for the minor, if 

appropriate and reasonable based on the minor’s age, condition, cognitive abilities, and emotional 
development, Practitioners, staff and family are also encouraged to involve minors in decision-making 
regarding their care. 

 

Form 
 
BSWH has created various informed consent forms that contain the necessary elements mandated by the Texas 
Medical Disclosure Panel and are required to be used at BSWH facilities. Under Texas law, informed consent is 
considered effective if the following are present: 
1. It is in writing;  
2. It is signed by the patient or Surrogate Decision-Maker; 
3. It is signed by a witness; and, 
4. The consent form specifically states the risks and hazards that are involved and to the degree required by the 

Texas Medical Disclosure Panel.  
 

Blank Consent Forms 
Using the BSWH blank informed consent form should be limited to those circumstances when a procedure needs to 
be performed that requires informed consent and the following examples:  
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 None of the BSWH informed consent forms are applicable. 

 Emergency and/or downtime scenarios, where appropriate BSWH informed consent form(s) is/are inaccessible.    

 
Additional Risk and Benefits 
Practitioners may add additional risk and benefits that are not listed on the BSWH created consent forms.  
 

Effective Period  
Consent forms may be relied upon for a period of time equal to the earlier of: 

 Duration of hospital admission if the consent form is signed in the hospital; or 

 Thirty (30) days from the date of signature if the consent form is signed prior to admission to the hospital. 

 If there is a delay in treatment or a change in the patient's condition, Practitioners are encouraged to repeat the 
informed consent process.   

 Exceptions to standard consent for effective periods include:  
o Blood Transfusion:  A signed consent or refusal form for the transfusion of blood and blood components is 

valid for the entire hospitalization, treatment/therapy series, or until the patient changes his/her decision 
about consenting or refusing to consent to the transfusion of blood/blood components.  

o Newborns/NICU Patients:  A signed consent for routine childhood immunizations, metabolic screening, or 
hearing screening is valid for the entire hospitalization or until the patient’s Surrogate Decision-Maker 
changes his/her decision about consenting. 

o Delivery Consent: A delivery consent form completed during a prenatal visit is valid until delivery. 
o Series of Treatments: A consent for a series of treatments or procedures to be rendered over a period of 

time for a particular medical condition that is to be performed in the same setting. Examples include, but 
are not limited to: dialysis and care of hematology/oncology patients in the outpatient setting. Note: A 
consent for a series of treatments, absent any changes in the condition, should be updated at least 
annually. 

 

Process  
 
Non-emergency procedures may not be initiated until the appropriate consent form has been properly executed.   
 

1. Consents Signed During Hospital Admission 
a. Practitioner determines if the diagnostic or treatment intervention is a List A Procedure or poses enough 

risk or burden to warrant documented informed consent.  
i) If written informed consent is not needed, proceeds with verbal informed consent and documents the 

verbal consent within the patient’s medical record. 
b. If informed consent is needed, the Practitioner determines if the patient possesses Decision-Making 

Capacity to participate in the informed consent process.   
c. Practitioner discloses adequate information to patient, or Surrogate Decision-Maker, as appropriate.   
d. Assesses patient or Surrogate Decision-Maker for understanding of the information disclosed.  For 

example, the patient or Surrogate Decision-Maker should be able to reasonably restate in his or her own 
words what the Practitioner has told the patient or Surrogate Decision-Maker about the proposed 
diagnostic or treatment intervention. 

e. Gives the patient or Surrogate Decision-Maker the opportunity to consent or refuse the diagnostic or 
treatment intervention.  

f. Patient or Surrogate Decision-Maker may consent or refuse to consent to diagnostic or treatment 
intervention. 
i) If patient or Surrogate Decision-Maker refuses to consent to diagnostic or treatment intervention, 

intervention may not proceed.  
ii) If patient or Surrogate Decision-Maker consents to diagnostic or treatment intervention, Practitioner 

asks patient or Surrogate Decision-Maker to sign appropriate documents in the presence of a witness.  
(1) If a Surrogate Decision-Maker elects not to participate in the informed consent process, proceeds 

to the next Surrogate Decision-Maker in order of priority.  
iii) It is advisable (but not required) to document in the patient's medical record the process the 

Practitioner engaged in to obtain consent to or refusal of a diagnostic or treatment intervention. 
Important elements in the process include: description of diagnostic or treatment intervention, Decision-
Making Capacity of patient, information disclosed regarding the potential risks, hazards, benefits and 
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burdens of the intervention, alternatives to the intervention, decision reached by patient or Surrogate 
Decision-Maker.  

g. Practitioner presents appropriate disclosure and consent form(s), with appropriate blanks filled in, to patient 
or Surrogate Decision-Maker for signature and obtains the patient's or Surrogate Decision-Maker’s 
signature and witness's signature, OR 
i) If the Practitioner has obtained verbal informed consent from the patient or Surrogate Decision-Maker 

to a proposed diagnostic or treatment intervention, Practitioner may write an order for nursing staff to 
get the appropriate form(s) signed by the patient or Surrogate Decision-Maker and witness. When 
writing the order, the Practitioner should specify all  diagnostic or treatment interventions  for which  the 
Practitioner has obtained informed consent from the patient or Surrogate Decision-Maker so that 
nursing staff is aware of the appropriate form(s) to use. The Practitioner remains responsible for the 
patient's or surrogate decision maker’s informed consent prior to the intervention.   

h. If the patient has Decision-Making Capacity but is physically unable to sign the form, a Responsible Adult 
(RA) may sign the consent form for the patient with RA’s own signature.  
i) The RA’s own signature confirms that the patient is giving the Practitioner consent for the procedure.  
ii) The RA must document the patient's physical inability to sign on consent form.  
iii) A witness signature must still be obtained for the consent form per routine procedure. 

i. The consent form is placed in patient's medical record. 
 

2. Consents Signed Prior to Hospital Admission 
Generally, informed consent is obtained by the Practitioner in advance of or just before the hospital encounter 
for the diagnostic or treatment intervention.  Frequently, the informed consent process between the Practitioner 
and patient regarding a proposed diagnostic or treatment intervention that is to occur in the hospital actually 
happens in the Practitioner's office.  If so, it is appropriate for the BSWH required consent form to be 
completed, signed and witnessed at that time. Please follow the general steps above.  

 

3. Telephone Consents from Patients or Surrogate Decision-Makers 
If the Practitioner who is obtaining informed consent is not in the hospital when the need arises to obtain a 
patient’s informed consent for a procedure, or if the patient lacks Decision-Making Capacity, is comatose, or is 
otherwise mentally or physically incapable of communication, and the Surrogate Decision-Maker is not and will 
not be present in the hospital to sign the appropriate forms, a Practitioner may obtain consent over the 
telephone from the patient or Surrogate Decision-Maker, as applicable.  The telephone consent process must 
be witnessed by one other health care provider from the beginning to the end of the process and documented.  
 

Emergency Consents 
 
Consent is not required for emergency care that is necessary for life threatening injury or illness and the patient is 
either: 

 An Adult who is unable to communicate because of injury, accident, or illness or is unconscious; or 

 A minor whose parents, managing or possessory conservator, or guardian is not present. 
 
It is advisable for the Practitioner to document the reason for the emergency diagnostic or treatment intervention in 
the patient’s medical record.  
 

Interpretation  
 
Generally, informed consent is obtained in the patient or surrogate decision maker’s preferred language through the 
use of qualified interpreters and/or translated forms.   

ATTACHMENTS 

Informed Consent Guidelines (BSWH.CLNETH.011.A1)  
Decision Making Capacity/CURVES Tool (BSWH.CLNETH.011.A2) 

RELATED DOCUMENTS 

General Consent to Treat (BSWH.FIN.RC.IP.4.P) 
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REFERENCES 

Texas Medical Disclosure Panel, List A and List B Procedures 
Texas Consent to Medical Treatment Act, Chapter 313, Texas Health and Safety Code 
Texas Advance Directives Act, Chapter 166, Texas Health and Safety Code 
Texas Consent to Treatment of Child by Non-Parent or Child Act, Chapter 32, Texas Family Code 
Texas Consent to Emergency Care, Chapter 773, Texas Health and Safety Code 

The information contained in this document should not be considered standards of professional practice or rules of conduct or for the benefit of 
any third party.  This document is intended to provide guidance and, generally, allows for professional discretion and/or deviation when the 
individual health care provider or, if applicable, the “Approver” deems appropriate under the circumstances. 
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Attachment Name: Informed Consent Guidelines 

Attachment Number: BSWH.CLNETH.011.A1 Last Review/Revision Date: 08/28/2018 

 

Informed Consent Guidelines 

This should not be considered a standard of professional practice regarding informed consent.  This document is 
intended to provide guidance and allows for professional discretion and/or deviation when the individual health care 
provider deems necessary. 

1. Element 1: Type of Procedure 
a. Is the diagnostic or treatment intervention in question a type that warrants informed consent, and how 

much detail must go into the process?   
i) The more significant (invasive, burdensome or life-altering) the diagnostic or treatment intervention, the 

greater the emphasis that should be given to confirming that the patient fully understands the risks, 
benefits, and alternatives of the  intervention prior to obtaining the patient’s informed consent.   

b. Diagnostic or treatment interventions, whether pharmacologic or invasive, may pose certain risks of harm 
or burdens on a patient.  Some patients may be more concerned about the burdens of diagnostic or 
treatment interventions than about the more obvious risks.  Burdens may be physical, psychological, or 
financial.  Risks and burdens of diagnostic or treatment interventions should be in proportion to the 
anticipated benefit and should be assessed from the perspective of the patient. 

c. Certain diagnostic or treatment  interventions have been identified by the Texas Medical Disclosure Panel 
as “List A Procedures” which require the practitioner to disclose to the patient the specific risks and hazards 
for those particular  interventions in writing.  Other diagnostic or treatment interventions have been 
identified by the Texas Medical Disclosure Panel as “List B Procedures”, which do not require disclosure of 
specific risks and hazards.  To view the most current List A and List B procedures, please visit the Texas 
Medical Disclosure Panel website.   
 

2. Element 2: Decision-Making Capacity 
a. Does the patient have decision-making capacity to participate in the process?   
b. When assessing decision-making capacity, it is helpful to know the patient’s educational and cultural 

background.  Determining decision-making capacity typically requires the judgment of a practitioner and 
may require formal assessment of the patient's communication ability and understanding.  

c. Assessment of decision-making capacity is particularly important for patients with a psychiatric diagnosis 
that, in the practitioner's judgment, has impaired the patient’s decision-making capacity, and for patients 
with altered mental status or at high risk of altered mental status.  If impaired mental status is possible or 
suspected, formal mental status testing may be helpful. 

d. It is advisable to assess decision-making capacity and obtain informed consent (including obtaining the 
patient’s signature on the consent forms) prior to the patient receiving pre-operative or pre-treatment 
medications which may cause sedation or confusion, unless delay of the procedure would be significantly 
hazardous to the patient, or in the opinion of the practitioner, the patient has sufficient decision-making 
capacity despite having receiving the medications. 

e. A patient must be able to demonstrate decision-making capacity commensurate with the criticality or 
importance of the decision to be made.  Because decision-making capacity is relative to the importance of 
the decision to be made, it is possible that a patient may have partial decision-making capacity and thus be 
able to make decisions about certain  less critical or burdensome diagnostic or treatment interventions 
but not be able to make decisions about more critical or burdensome interventions.   

f. Decision-making capacity is demonstrated by the patient showing: 
i) the ability to communicate reliably, either verbally or non-verbally, with caregivers, 
ii) the ability to understand the information given and the options available, and 
iii) the ability to deliberate about the choices in accordance with personal values and goals.

 
 

g. Thus, it is useful to view decision-making capacity as the combination of three related questions: 
i) Can the patient communicate a choice?  Ask the patient to respond after you have described a 

proposed procedure; repeat the question a few minutes later. If the responses are different, can the 
patient explain why? Normal vacillation is understandable, but the inability to maintain a consistent 
choice may indicate impairment. 

ii) Can the patient understand relevant information?  Patients do not have the decision-making capacity to 
accept or reject a diagnostic or treatment intervention if they cannot understand what they have been 
told about it.  This is most properly assessed not by asking a patient if they understand, but by asking a 
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patient to explain in his or her own words what the practitioner has told the patient.  In other words, do 
not ask if the patient "understands".  Rather, ask for a demonstration of understanding by asking the 
patient to restate the information in his or her own words. 

iii) Can the patient appreciate the situation and its consequences?  Is the patient able to understand the 
situation (patient's understanding of his/her illness, the need for the diagnostic or treatment intervention 
and the likely outcomes) and assess it according to his or her own values? 

h. If the practitioner determines that the patient lacks decision-making capacity, is comatose, or otherwise 
mentally or physically incapable of communication, the appropriate surrogate decision-maker must be 
identified. 
 

3. Element 3: Disclosure of Information 
a. Has there been adequate disclosure of information to the patient by the treating practitioner? Obtaining 

informed consent necessarily involves the practitioner disclosing to the patient the information that would 
influence a reasonable person's decision to give or withhold consent to the diagnostic or treatment 
intervention.  Such information should include an explanation of the patient's condition and any proposed 
diagnostic or treatment intervention, the potential risks, hazards, benefits and burdens of the intervention, 
alternatives to the intervention, likelihood of success, consequences of non-treatment, and prognosis.  
  

4. Element 4: Consent 
a. Is the consent voluntary? Coercion and manipulation must always be avoided.  Is there verbal consent, 

written consent, or both? Consent forms are available at BSWH facilities to document informed consent.  
b. Consent is effective under the process prescribed by the Texas Medical Disclosure Panel if it is given in 

writing, signed by the patient or surrogate decision-maker (or responsible adult if the patient has decision-
making capacity but is unable to sign) and by a competent witness, and if the written consent specifically 
states the risks and hazards of the diagnostic or treatment intervention prescribed by the Texas Medical 
Disclosure Panel.   

c. Use of the appropriate consent form provides a mechanism for consistent communication and 
documentation of the patient’s informed consent, and the patient’s signature on the consent form evidences 
that informed consent has been given by the patient to the practitioner.  Although the appropriate signature 
on the appropriate document is important, another important course of action comes from a good 
communication process and documentation in the chart.  
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Attachment Name: CURVES Tool for Assessing Decision Making Capacity¹ 

Attachment Number: BSWH.CLNETH.011.A2 Last Review/Revision Date: 08/28/2018 

 
CURVES Tool for Assessing Decision-Making Capacity1 

 

The following CURVES mnemonic may be a useful tool for assessing decision-making capacity. This should not be 
considered a standard of professional practice regarding decision-making capacity.  This document is intended to 
provide guidance and allows for professional discretion and/or deviation when the individual health care provider 
deems necessary. 

 

C: Choose and Communicate. Can the patient make and communicate a choice from among various 

options offered and the recommended course of action from among those options. The communication may be 
verbal, in writing, or through the use of signs or signals.  
 

U: Understand. Can the patient demonstrate understanding, ideally using his or her own words, by explaining 

the relevant alternatives, benefits, risks, burdens, and/or consequences of the intervention, procedure, treatment, or 
test in consideration?  
 

R: Reason. Can the patient give a reason for accepting or declining the recommended course of action?  

 

V: Value. Can the patient relate the choice to his or her values? Sudden changes in values should create concern 

in the examiner’s mind.  
 

E: Emergency. Is this a life threatening emergency situation? If so, intervention may proceed based upon 

consent from a surrogate and if no surrogate is available, based upon what the provider considers to be in the best 
interest of the patient. 
 

S: Surrogate. This is a reminder to assess for a surrogate and look for any previously made advance care plans 

or directives that might guide decisions.  
 

No to any of these questions 
suggests impaired decision 
making capacity. Patient not 
able to make own medical 
decisions.  

Chose and 
Communicate 

Chose and communicate a choice? 

Understand Alternatives, benefits, risks, harms? 

Reason Give a cogent reason? 

Value Relate choice to personal values? 

 

Yes to both questions OK to 
act upon best interests. 

Emergency Life threatening injury or illness? 

Surrogate No decision making capacity or surrogate? 

 
1. Adapted from CURVES: A Mnemonic for Determining Medical Decision-Making Capacity and Providing 

Emergency Treatment in the Acute Setting. Chow GV, Czarny MJ, Hughes MT, and Carrese JA. Chest, Feb 
2010 137(2): 421-427. 

 


