
  

 

 
 
 

Memorandum 
 

 
Subject:  Legal Requirement to Provide Adequate Access to Online Learning for McKinney-
Vento Children and Youth  
 
To: Secretary Ryan Stewart  
 
From: New Mexico Appleseed 
 
Date: March 26, 2020 
 
 
Summary 
In light of the global pandemic of the novel coronavirus causing Covid-19, public preschools and 
K-12 schools throughout the state of New Mexico are closed until April 6, 2020 and are likely to 
remain closed even longer, possibly through the end of the 2019-2020 school year. As a result, 
public schools are moving to virtual learning options for students.  
 
The McKinney-Vento Act and guidance from the Department of Education require that 
homeless1 children and youth have access to the same public education as other children and 
youth, including the necessary educational and related services. The McKinney-Vento Act 
remains in full force and effect, even when schools are closed.2  

 
1The McKinney-Vento Act defines homeless at 42 USC § 11434a(2). The term "homeless children and youths"— 

(A) means individuals who lack a fixed, regular, and adequate nighttime residence (within the meaning 
of section 11302(a)(1) of this title); and 
(B) includes— 

(i) children and youths who are sharing the housing of other persons due to loss of housing, 
economic hardship, or a similar reason; are living in motels, hotels, trailer parks, or camping 
grounds due to the lack of alternative adequate accommodations; are living in emergency or 
transitional shelters; or are abandoned in hospitals; 
(ii) children and youths who have a primary nighttime residence that is a public or private place 
not designed for or ordinarily used as a regular sleeping accommodation for human beings (within 
the meaning of section 11302(a)(2)(C) 1 of this title); 
(iii) children and youths who are living in cars, parks, public spaces, abandoned buildings, 
substandard housing, bus or train stations, or similar settings; and 
(iv) migratory children (as such term is defined in section 6399 of title 20) who qualify as 
homeless for the purposes of this part because the children are living in circumstances described in 
clauses (i) through (iii). 

2See for example the United States Interagency Council on Homelessness, Supporting Children and Youth 
Experiencing Homelessness during the Covid-19 Outbreak: Questions to Consider, March 16, 2020, 
https://www.usich.gov/tools-for-action/supporting-children-and-youth-experiencing-homelessness-during-the-covid-
19-outbreak-questions-to-consider/; SchoolHouse Connection, Q&A and Discussion Covid-19 and Homeless 
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New Mexico schools have identified 8,018 students who are eligible for federal protection 
under the McKinney-Vento Act by virtue of their housing status. Many students identified as 
homeless and eligible for McKinney-Vento services may not have adequate access to internet, 
tablets, laptops, or other materials that are essential when public schools are providing online 
schooling. 
 
During the current COVID-19 school closures, New Mexico Local Education Authorities 
(LEAs) are legally required to provide all necessary materials such as computers or tablets 
and internet access for distance learning to all 8,018 students who currently qualify for 
McKinney-Vento when schools are closed and have moved to online learning. This includes 
all charter schools that are also LEAs. 
 
To comply with McKinney-Vento, PED must ensure that LEAs comply with federal law 
soon as possible. LEAs have an ongoing obligation to remove barriers to the enrollment 
and retention of homeless children and youths.3 Furthermore, an LEA must ensure that 
“homeless students are attending classes and participating fully in school activities 
immediately upon the student being identified as eligible for McKinney-Vento rights and 
services.4 
 
Discussion 
The McKinney-Vento Act requires that state educational entities ensure that each homeless child 
and youth has access to the same free, appropriate public education, including a public preschool 
education, as other children and youths.5 Homeless children and youths must also have access to 
the necessary educational and related services to enable them to meet the same challenging state 
academic standards to which all students are held.6  
 
The McKinney-Vento Act has numerous provisions that carry out this intent. These include the 
following specific provisions: 

 The state and LEAs must identify and remove barriers to the “enrollment and 
retention of homeless children and youth in schools.” This includes barriers to 

 
Students, March 19, 2020,  https://docs.google.com/document/d/1TlteU6XatUxuX-kUlhk2BLDystQ3IlwrvBrj-
qkgmS0/edit. 
3 United States Department of Education, Education for Homeless Children and Youths Program Non-Regulatory 
Guidance Title VII-B of the McKinney-Vento Homeless Assistance Act, as amended by the Every Student Succeeds 
Act, Updated August 2018, p.24 https://nche.ed.gov/mckinney-vento/. 
4 United States Department of Education, Education for Homeless Children and Youths Program Non-Regulatory 
Guidance Title VII-B of the McKinney-Vento Homeless Assistance Act, as amended by the Every Student Succeeds 
Act, Updated August 2018, p.24 https://nche.ed.gov/mckinney-vento/. 
5 United States Department of Education, Education for Homeless Children and Youths Program Non-Regulatory 
Guidance Title VII-B of the McKinney-Vento Homeless Assistance Act, as amended by the Every Student Succeeds 
Act, Updated August 2018, p.1 https://nche.ed.gov/mckinney-vento/. 
6 United States Department of Education, Education for Homeless Children and Youths Program Non-Regulatory 
Guidance Title VII-B of the McKinney-Vento Homeless Assistance Act, as amended by the Every Student Succeeds 
Act, Updated August 2018, p.1 https://nche.ed.gov/mckinney-vento/. 
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enrollment and retention that are due to outstanding fees or fines, or absences. 42 
USC § 11432(g)(1)(I). The definition of enroll includes “attending classes and 
participating fully in school activities.” 42 USC § 11434a(1). 

 The state and LEAs must “adopt policies and practices to ensure that homeless children 
and youths are not stigmatized or segregated on the basis of their status as homeless.” 42 
USC § 11432(g)(1)(J). 

 Children and youth experiencing homelessness and meet eligibility criteria must not 
“face barriers to accessing academic and extracurricular activities, including….online 
learning….if such programs are available at the state and local levels.” 42 USC § 
11432(g)(1)(F)(iii). 

 
In our current situation, schools around the state are physically closed and school districts are 
moving to online learning platforms. If a student who qualifies for McKinney-Vento does not 
have consistent and reliable access to internet and some means to participate virtually in school, 
such as a laptop or tablet, that student will experience a complete barrier to school participation. 
This violates multiple provisions of the McKinney-Vento Act and unduly punishes an already 
vulnerable population.  
 
This is also underscored by the United States Interagency Council on Homelessness (USICH), 
which described the lack of access to technology as barrier to full participation in school in its 
technical assistance on Covid-19. Specifically, the USICH states that students “experiencing 
homelessness may lack access to the technology - including internet, a computer, and/or an 
appropriate mobile device - that would allow them to participate fully in online learning. In order 
to eliminate this barrier to full participation in school, schools and communities must provide 
students experiencing homelessness with access to mobile hotspots, laptops/tablets, and any 
other materials necessary to fully participate in online learning.”7  
 
In conclusion, any LEA or charter school in New Mexico that is providing virtual learning to its 
students must ensure that students qualify for McKinney-Vento have the means to participate, 
including internet and the necessary device(s).8   
 
Using Federal and Non-Federal Funds:  LEAs have different options for how to provide access 
to online learning to students who need it. Schools can use their McKinney-Vento subgrant funds 
if they received them or their Title I set-aside funds. McKinney-Vento allows funds to be used 
for, among other things: 

(1) the purchase of school supplies;  
(2) “the provision of services and assistance to attract, engage, and retain 
homeless children and youths in public school programs and services 
provided to nonhomeless children and youth”; and  

 
7 United States Interagency Council on Homelessness, Supporting Children and Youth Experiencing Homelessness 
during the Covid-19 Outbreak: Questions to Consider, March 16, 2020, https://www.usich.gov/tools-for-
action/supporting-children-and-youth-experiencing-homelessness-during-the-covid-19-outbreak-questions-to-
consider/ 
8 SchoolHouse Connection, Q&A and Discussion Covid-19 and Homeless Students, March 19, 2020, pgs. 1-3,  
https://docs.google.com/document/d/1TlteU6XatUxuX-kUlhk2BLDystQ3IlwrvBrj-qkgmS0/edit. 
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(3) “the provision of other extraordinary or emergency assistance needed to 
enable homeless children and youths to attend school and participate fully in 
school activities.9  
 

Title I funds can be used for the purchase of personal school supplies. The guidance from the 
Department of Education provides that the use of Title I funds must be reasonable and 
necessary to assist homeless students to take advantage of educational opportunities and the 
funds must only be used as a last resort when funds or services are not available from other 
public or private sources.10 To that end, many internet providers are offering free or low-cost 
monthly internet access and some schools are providing free wifi access in school parking 
lots.11 Furthermore, at the time of this writing the third Coronavirus stimulus package may 
have funding for states and LEAs that could be used to provide needed access to remote 
learning opportunities for McKinney-Vento students. Some states, such as Florida, are 
redirecting unspent funds from other state education programs to assist low-income students 
with purchasing digital devices and internet service.12 Finally, philanthropy or donations from 
the private sector may be an option to fill the remaining funding gaps. 
 
 
 

 
9 42 USC  § 11433(d)(7),(15),(16). 
10 United States Department of Education, Education for Homeless Children and Youths Program Non-Regulatory 
Guidance Title VII-B of the McKinney-Vento Homeless Assistance Act, as amended by the Every Student Succeeds 
Act, Updated August 2018, p.41-42, https://nche.ed.gov/mckinney-vento/. 
11 United States Department of Education, Education for Homeless Children and Youths Program Non-Regulatory 
Guidance Title VII-B of the McKinney-Vento Homeless Assistance Act, as amended by the Every Student Succeeds 
Act, Updated August 2018, p.1 https://nche.ed.gov/mckinney-vento/. 
12 SchoolHouse Connection, Q&A and Discussion Covid-19 and Homeless Students, March 19, 2020, pg. 9,  
https://docs.google.com/document/d/1TlteU6XatUxuX-kUlhk2BLDystQ3IlwrvBrj-qkgmS0/edit. 


