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In recent years, both federal courts and state courts in Massachusetts have been inundated with various 

and sundry challenges by mortgagors concerning pre-foreclosure statutorily required notices. In the 

most recent decision, Vanderhoop v. Wilmington Savings Funds Society FSB (Civil Action No. 18-11924-

FDS) the U.S. District Court sided with the Defendant Mortgagee and confirmed the validity of one such 

notice.  The Order granting summary judgment for the Mortgagee unequivocally rejected the claims of 

Plaintiff Mortgagor that the Notice of Right to Request a Modified Mortgage Loan pursuant to M.G. 

L.Ch.244 § 35B (the “35B Notice”) did not comply with the statute thereby rendering any subsequent 

foreclosure void. Click Here for the decision.   

The first few sentences in the Order seemed to hint at the frustration of the Court with both the nature 

of the claims of the Mortgagor and the extended duration of the case. In the decision, Judge Saylor 

wrote: “This action is an action to forestall a mortgage foreclosure. Plaintiff Matthew Vanderhoop, who 

has been in default on his mortgage for more than ten years….” 

The Mortgagor in Vanderhoop posited two arguments both of which the Court deemed unpersuasive. 

First, Mr. Vanderhoop asserted that a servicer, in this case Selene Finance, may not send a 35B Notice 

on behalf of a mortgagee. He argued that failure to identify the mortgagee demonstrated a lack of good-

faith in complying with the statute and described it as a “gimmick”. The Court rejected this argument 

citing a previous decision by the First Circuit holding that a servicer may act as the mortgagee’s agent to 

effectuate the collection of mortgage payments. The Court rounded out its analysis with a discussion of 

the landmark decision in U.S. Bank National Association v. Schumacher (467 Mass. 421) and subsequent 

cases which applied the standard of substantial rather than strict legal compliance to Massachusetts 

pre-foreclosure notices including the 35B Notice. 

The Court was equally unpersuaded by the Plaintiff’s second argument that he did not recall receiving 

the 35B Notice implying that it was never mailed. The Court referred to the so called “mail box” rule 

included in the statute where such notice is deemed delivered if sent by first class and certified mail. The 

Court concluded the 35B Notice was valid absent other compelling evidence relative to the mailing. The 

Court further noted that the Mortgagor had failed to respond to the 35B Notice and apply for a loan 

modification. 

Overall, the Vanderhoop decision signals a desire on the part of the U.S. District Court for the District of 

Massachusetts to continue to use existing case law in interpreting the statute governing pre-foreclosure 

statutorily required notices. Unfortunately, this case seems to have multiple lives as the Plaintiff has 

filed an appeal of this decision. It appears we must await the next chapter in this case.  

Please contact the undersigned with any questions. 

Cameron McGinn, Esq.  

Orlans PC 

781.780.7826 

cmcginn@orlans.com

https://orlanspc.com/wp-content/uploads/2019/11/Vanderhoop-v.-Wilmington-Savings-Fund.pdf

