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 On October 1, 2015, the U.S. Environmental Protection Agency (EPA) issued new 

primary and secondary air quality standards for ground level ozone.  The new primary National 

Ambient Air Quality Standards (NAAQS) is set at 70 parts per billion (ppb) to improve 

protection of human health and the new secondary NAAQS is set at 70 ppb to protect public 

welfare.  The final rule also updates the Air Quality Index (AQI) for ozone and the ozone 

monitoring seasons in many states, which will provide the public with the most up-to-date 

information about air quality where they live.  EPA also updated the methods for monitoring 

ozone. The rule was sent to the Federal Register office and will be published soon. 

 

Ground level ozone causes smog and is shown to affect persons with respiratory illness, 

such as asthma.  Studies have also shown that ozone at levels above 70 ppb adversely affects 

plant species and tree biomass.  EPA’s proposed rule, published Dec. 17, 2014, had sought 

comment on reducing the existing standards of 75 ppb to within the range of 60-70 ppb, and EPA 

was bound by a Court order to publish new ground-level ozone standards by October 1, 2015.   

 

 The National Tribal Air Association (NTAA), along with a number of environmental and 

health groups, such as the American Lung Association, are disappointed that EPA set the new 

standards at the high end of the range that EPA had proposed.  NTAA had submitted comments 

on the proposal which strongly supported the need to revise the then existing standards of 75 

ppb, and urged EPA to set more stringent standards at 60 ppb. The CAA at section 109(b) (1) 

and (2) requires EPA to set a primary and secondary NAAQS at a level of air quality that is 

requisite (necessary) to protect public health, with a margin of safety, and to protect public 



welfare from adverse effects.  NTAA noted that the Clean Air Scientific Advisory Committee 

(CASAC), an independent scientific review committee, recommended lowering the existing 

standards to 60 ppb.  EPA’s own studies, the Health Risk and Exposure Assessment (HREA) and 

the Policy Assessment for the Review of the Ozone NAAQS (PA), also concluded that 60 ppb 

was the appropriately protective standard consistent with the Clean Air Act (CAA).   

 

NTAA commented that it was particularly concerned that EPA should set the lowest 

standards that were proposed because Native American Tribes and their Tribal members are 

disproportionately susceptible to the health effects of ozone.  Several studies described in the 

proposed rule show that Native Americans and Alaska Natives have a disproportionate incidence 

of asthma and are at risk from exposure to ozone. Exposure to ozone can adversely affect Tribal 

community members including children, Tribal elders, members with asthma, and others who 

gather and use plants of cultural significance.  NTAA noted that the Proposed Rule concluded 

that these people are “at risk” from ozone in the air they breathe.   

 

The NTAA is also greatly concerned that the Proposed Rule, supported by the PA and the 

CASAC, concluded that the elements of public welfare include protection of sensitive plant 

species and trees, which are adversely affected by ozone pollution levels well below the then 

existing secondary NAAQS standard. In its comments, NTAA wrote that the adverse effects of 

ozone on sensitive vegetation and trees species has the potential to directly impact the traditional 

cultural practices and lifeways of Native Americans who use those plant species for subsistence, 

medicines, and other traditional practices.  Appendix 5A of the PA, described in section 6.4.2 of 

the PA, provides a listing of thirty (30) known ozone-sensitive plant species to which Tribes 

ascribe cultural significance.  The PA at page 5-18 states that, “Locations where these species are 

growing and are used by tribes to support cultural practices would thus be potentially vulnerable 

to impacts from elevated cumulative ozone exposures, which could result in the loss of those 

associated cultural services.”   

 

Much of the text in EPA’s final rule and response to comments is devoted to responding 

to the comments which opposed lowering the standard.  The Administrator describes why the 

many studies EPA used in its rulemaking are valid and show that it is necessary to lower the 

primary ozone standard to 70 ppb in order to provide the necessary protection of public health, 

with the necessary margin of safety, and to protect public welfare.  

 

The final rule mentions Tribes and Tribal organizations in three places.  NTAA is listed 

as one of the parties submitting comments in support of revising the rule, however, the text does 

not list Native Americans and Alaska Natives one of the “populations as risk.”  It is unfortunate 

that EPA did not acknowledge the information NTAA provided about the disproportionate 

impact on Tribal people. A second area is in Sec. IV.B.2 of the preamble to the rule, where the 

Administrator recognizes comments about the importance of lowering the ozone standard to 

protect the public welfare, and describes how ozone can injure plant life and forests that “are of 

sacred value or provide treaty-protected benefits to tribes, including the exercise of gathering 

rights.”  In that section, EPA recognizes that injury to sensitive plants, loss in forest growth, and 

loss of crop yield are of particular concern in areas “that are of sacred value to tribes or provide 

treaty-protected benefits to tribes.”  This point was also included in EPA’s Response to 

Comments document on page 237. Finally, in Sec. IX.F that describes Executive Order 13175, 



Consultation and Coordination with Indian Tribal Governments, EPA writes that although no 

Tribe requested government-to-government consultation, “EPA conducted outreach to tribal 

environmental professionals, which included participation in the Tribal Air call sponsored by 

NTAA, and two other calls available to tribal environmental professionals.”  This section also 

ignores NTAA’s comment letter, and continues to write that the action “does not have tribal 

implications as specified in Executive Order 13175.” 

 

 While disappointed in the final rule, there is reason to appreciate that EPA lowered the 

primary and secondary NAAQS for ozone, which will provide some additional protection. 

 

This summary was prepared by Rich McAllister who serves on NTAA’s Policy Advisory Committee.  He joined 

Hobbs Straus as of counsel in 2009 following a long career at the U.S. Environmental Protection Agency. As EPA 

Region 10’s primary contact on Indian law, Rich advised all of the programs in the Region on the many Indian law 

issues EPA must address. Rich is a nationally recognized for his experience and knowledge on EPA’s procedures 

and considerations for determining the eligibility of a tribe for "treatment as a state" or "TAS" under several federal 

environmental statutes and regulations.  

 

U.S. EPA’s fact sheet on the Updates to the Air Quality Standards for Ground-Level Ozone can be found here: 

http://www3.epa.gov/ozonepollution/pdfs/20151001overviewfs.pdf  

 

For more information on the National Tribal Air Association, please visit our website at www.ntaatribailair.org  

http://www3.epa.gov/ozonepollution/pdfs/20151001overviewfs.pdf
http://www.ntaatribailair.org/

