
 

Litigation as a Technique for Dispute Resolution 
in Aboriginal Law Issues286 
 
Introduction 
 Elsewhere I have examined litigation primarily through counsel’s eyes. 
But what of the true protagonists, for these purposes, the indigenous 
litigants? What I wrote in “Power and Principle” bears repeating for we 
must be reminded that, as important as advancing the law may be, 
litigation starts with an impact of power's exercise over individuals or 
collectives and is often the last best chance for principle to prevail.  
 

Let us not forget that virtually each and everyone of the cases 
comprising the jurisprudence discussed in this volume involved 
Indigenous individuals, communities, and nations with a great deal at 
stake, each required to make considerable sacrifice.  

 

Behind every court case there is a client. The battles are fought on 
their behalf. The law is forged through their struggle. And let us 
understand that the battle is not over when the war is won, for we are 
left to deal with the scars long after the last shots have been fired. It is 
a testament to the strength of Indigenous peoples around the world 
that they have survived some of the most brutal of assaults upon their 
culture and their lives and have continued to fight back. 

 

 
 
 
 

 
286 Originally given as a presentation by Peter Hutchins at the Annual Meeting of the 
Canadian Bar Association, Calgary, August 1991 for the Substantive Law Programme, 
National Native Justice Section, on Alternative Methods of Dispute: Practical 
Analysis.  
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 On the subject of the Courts as an equitable, efficient place to settle 
disputes, Charles Dickens had some reservations: 
 

. . . the registrar’s red table and the silk gowns, with bills, cross-bills, 
answers, rejoinders, injunctions, affidavits, issues, references to masters, 
masters’ reports, mountains of costly nonsense, piled before them. 
. . . 
 

This is the Court of Chancery, which has its decaying houses and its 
blighted lands in every shire; which has its worn-out lunatic in every 
madhouse, and its dead in every churchyard; which has its ruined suitor, 
with his slipshod heels and threadbare dress, borrowing and begging 
through the round of every man’s acquaintance; which gives to monied 
might the means abundantly of wearying out the right; which so exhaust 
finances, patience, courage, hope; so overthrows the brain and breaks the 
heart; that there is not an honourable man among its practitioners who 
would not give – who does not often give – the warning, “Suffer any 
wrong that can be done you rather than come here!288 

 

 
Some Problems: “monied might . . . wearing out the right” 
 

My thesis is that at least in aboriginal legal issues, litigation is not an 
effective dispute resolution technique: the Courts are blunt instruments 
and the judicial process an enigma. This is not a formula for forging 
comprehensive, understood, accepted or long-term solutions. 
 

 No condemnation of the Courts or their officers is intended. In fact, 
the Courts themselves acknowledge the situation and seem to 
understand better than litigants what their role really is. The problem I 
am addressing is systemic to the relationship of the parties to most 
disputes in this area and the nature of those disputes. 
 

 The majority of disputes arise within the context of competing 
collective rights, involving land, reserves, historical relationships, 
jurisdiction. The Crown is almost invariably involved. When the 
dispute is not head-on Crown-First Nation, it usually involves Crown 
assertion of jurisdiction over individual aboriginal persons through 
prosecutions under statutes, most often hunting, fishing or trapping 
statutes. In a quick survey of cases reported between 1985-1990 in the 
last five years in Canadian Native Law Reporter, only approximately 10% 

 
288 Bleak House, Chapter I, “In Chancery”. New York: Harper & Brothers, 1853.  
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involved disputes between individuals or between individuals and 
Bands. 
 

 Given the actors and the nature of their disputes, the Courts best 
serve, in my view, as a compass for directing the parties towards 
resolution rather than as the vehicle to transport them to that goal. 
 

 Litigation, especially at the appellate level, is more appropriate in 
developing the legal context in which parties must find a solution 
rather than identifying the specific solution.  
 

 Especially if one takes a longer-term perspective over the last 
twenty to twenty-five years, the Courts have been important agents of 
change in law and constitutional reform. Indeed, there are signs that 
the Courts are contributing to a rearrangement, a redefinition and a 
new understanding of the relationship between First Nations and non-
aboriginal governments, between aboriginal people and non-aboriginal 
peoples. 
 

 Although litigation is not an effective “quick-fix”, there are some 
remedies.  
 

 I must reveal that my thoughts on these matters have been 
influenced, not to say determined, through personal experience in 
litigation surrounding the James Bay hydroelectric project – Phase I in 
the early 1970s and currently Phase II, the proposed Great Whale River 
Project (James Bay I and James Bay II), litigation in relation to 
implementation of the James Bay and Northern Quebec Agreement and 
recent experience at the appellate level in the Supreme Court of Canada 
in R. v. Sioui289,  Friends of the Oldman River Society v. Minister of 
Transport,290 and The Bear Island Foundation v. A.G. Ontario, as well as R. 
v. Flett.291 
 

 I am sure that in dealing with alternate dispute resolution, my 
fellow panel members will be stressing the importance of the 
involvement and understanding of the parties in any process, the need 
to ensure that parties feel comfortable with the solution reached and are 

 
289 [1990] 1 S.C.R. 1025 

290 1992 CanLII 110 (S.C.C.); 1993 CanLII 2951 (F.C.A.) 

291 Subsequently, there have been additional cases such as Victor Buffalo, Little Salmon, 
etc.  
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prepared to live with it. It seems to me that these are precisely the areas 
in which the flaws in litigation as a dispute resolution technique are 
most apparent.  
  

 Five adjectives that I suggest attach to litigation which characterize 
the difficulties in resolving disputes through this channel would be 
lengthy, expensive, confrontational, arcane and removed. 
 
1) Lengthy and Expensive 
 

 These problems are only too apparent to parties involved in any 
dispute involving natural resource development, treaty or aboriginal 
rights, or constitutional questions. 
 
a) Natural Resources 
 

 The legal proceedings at the time of James Bay I consisted 
primarily of efforts to obtain interlocutory injunction against the 
Complexe La Grande. As we know, interlocutory proceedings are 
designed to be swift, requiring the establishment of a prima facie case 
and a determination of the relative inconvenience to be suffered by the 
respective parties.  
 

 In the case of James Bay I, determination was not swift. In the 
opening words of Mr. Justice Malouf’s judgment granting the 
injunction, 
 

“This has been a long hearing. Legal argument commenced in November 
1972 and the parties started to adduce proof on December 11th. In all, one 
hundred and sixty-seven witnesses were heard, and three hundred and 
twelve exhibits filed. The argument took place in June when the case was 
taken under advisement.” 

 

 Elaborate proof on the aboriginal occupation of the territory and 
way of life, scientific and expert testimony on the engineering and 
environmental and social impacts of the Project as well as the 
constitutional, historical and legal history of the territory was led. Mr. 
Justice Malouf took the matter under advisement for approximately 
five months and the judgment on the interlocutory injunction ran to 357 
pages in French and English. All this to decide whether the Project 
should be halted temporarily pending a determination of the rights of 
the parties.  
 

 While the aboriginal parties in this particular dispute might have 
been justified in being somewhat perplexed at the length of time and 
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expense involved in justifying their existence and explaining the 
impact of a major hydroelectric project on their way of life, 
bewilderment turned to consternation when the matter arrived at the 
Quebec Court of Appeal. 
 

 Seven days following the judgment of Mr. Justice Malouf, the 
Quebec Court of Appeal suspended the injunction and within 12 
months overturned the injunction. Both the suspension and judgment 
overturning Mr. Justice Malouf were based primarily on balance of 
convenience rationale (6,000,000 Quebecers v. 10,000 Crees and Inuit).  
 

 Interspersed throughout were three applications for leave to appeal 
to the Supreme Court of Canada. Two were rejected, primarily on the 
grounds that proceedings were at an interlocutory stage. The third 
application was granted by the Court, but the action was suspended 
pending negotiations and finally discontinued upon the signing of the 
Agreement.  
 

 The Crees and Inuit, therefore were confronted with a situation in 
which, after two years of litigation and three courts, including the 
Supreme Court of Canada, nothing had been resolved. Dispute 
resolution (at least temporary) was achieved through negotiations 
resulting in the signing of the James Bay and Northern Quebec Agreement 
in November 1975.   

 If James Bay I had proved lengthy and expensive, it appears to have 
been no match for the judicial imbroglio which developed around James 
Bay II. 
 

 At the time this article was written, seven separate legal 
proceedings had been launched in this instance. Five levels of courts 
had then been visited, including the Quebec Superior Court, the 
Quebec Court of Appeal, the Federal Court Trial Division, the Federal 
Court of Appeal and the Supreme Court of Canada, not to mention 
various agencies such as the National Energy Board and the Quebec 
Access to Information Commission. 
 

 Initial proceedings were filed in Federal Court in May 1989 and in 
Superior Court in April 1990. Since filing, we have been on an odyssey 
through the court system on such matters so vital to the resolution of 
the dispute as motions for particulars, motions by the federal Crown 
claiming not to be involved in the issues, contestation over the 
jurisdiction of Superior Court and the Federal Court and the list goes 
on. 
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 Only in July 1991 after having the jurisdiction of the Federal Court 
confirmed by the Federal Court of Appeal (leave to appeal refused by 
the Supreme Court of Canada after written and oral argument) did we 
have the opportunity to commence argument on the procedural 
question as to whether federal impact assessment should be applied to 
the Great Whale River hydroelectric project.  
 

 Not one word on the merits as to possible solutions to the dispute 
had been uttered in open court to this point. 
 
b) Land Claims 
 

Land claim litigation is no less of a monster. 
 

 Bear Island, an appeal heard in May 1991, provides ample illustration. 
 

 The dispute which led to the trial commenced in 1973 and the trial 
lasted approximately 120 days with well over 3,000 exhibits filed. The 
reported judgment runs to 136 pages. The Appeal before the Ontario 
Court of Appeal was argued over a period of three weeks. The Supreme 
Court of Canada heard arguments for four days. By unofficial count, 
volumes containing almost 10,000 pages of Appeal Cases, Factums and 
Authorities were submitted to the Supreme Court. Printing costs alone 
were substantial.  
 

 A final example of a case in which I have been involved is that of 
Delgamuukw. Chief Justice McMcEachern in his introduction to his 
judgment echoes Mr. Justice Malouf: 
 

This has been a long trial. 
 

After numerous pre-trial proceedings, including taking the commission 
evidence of many elderly plaintiffs, interlocutory applications and 
appeals,  the trial began in Smithers on May 11, 1987. 

 

After 318 days of evidence, mainly at Vancouver but partly at Smithers, 
the evidence was substantially completed on February 7, 1990.  

 

Legal argument began in Smithers on April 2, 1990, and continued there 
for 18 days. Argument continued in Vancouer for a further 38 days, and 
the trial ended there on June 30, 1990. 

 

A total of 61 witnesses gave evidence at trial, many using translators from 
their native Gitksan or Wet’suwet’en language; “word spellers” to assist 
the Official Reporters were required for many witnesses; a further 15 
witnesses gave their evidence on Commission, 53 Territorial Affidavits 
were filed; 30 deponents were cross-examined out of Court; there were 
23,503 pages of transcript evidence at trial; 5,898 pages of transcript of 
argument; 3,039 pages of commission evidence and 2,553 pages of cross-



Litigation as a Technique for Dispute Resolution in Aboriginal Law Issues 7 

 
examination on affidavits (all evidence and oral arguments are 
conveniently preserved in hard copy and on diskettes); about 9,200 
exhibits were filed at trial comprising, I estimate, well over 50,000 pages; 
the plaintiffs’ draft outline of argument comprises 3,250 pages, the 
province’s 1,975 pages and Canada’s over 1,000 pages; there are 5,977 pages 
of transcripts of argument in hard copy and on diskettes. All parties filed 
some excerpts from the exhibits they referred to in argument. The 
province alone submitted 28 huge binders of such documents. At least 15 
binders of Reply Argument were left with me during that stage of the 
trial. 

 

The Plaintiffs filed 23 large binders of authorities. The province 
supplemented this with 8 additional volumes, and Canada added 1 volume 
along with several other recent authorities which had not then been 
reported. 

 

 The decision of the Chief Justice was appealed to the British 
Columbia Court of Appeal in 1992, and that decision to the Supreme 
Court of Canada.  
 

 As important as these mechanical defects are, the psychological and 
methodological defects are perhaps more serious. These I have 
characterized as I) confrontational, II) arcane and III) removed. 
 
I) Confrontational  
 

 The fact is that because of the very problems just outlined, parties 
to a dispute are not always anxious to rush into litigation, preferring 
usually to attempt resolution through more direct methods. When the 
decision to litigate is made, it is generally made in an atmosphere of 
confrontation, frustration and breakdown of communication. The 
parties have given up on settling. The Courts are seen as a tool to 
bludgeon, not to persuade. The other side to the dispute is cast as 
adversary, incapable of reasonable behaviour. The process is perceived 
as directed at determining a winner (and loser), rather than a solution. 
 
II) Arcane  
 

 While the judicial process has been considerably humanized since 
Dickens chided the Court of Chancery, it nevertheless remains true 
that litigants are often baffled, frustrated and annoyed by the structure 
and formalism of the process. The process remains arcane, with its high 
priests, lower clerics, acolytes and liturgy. Legal arguments appear 
obscure and beside the point. Generally, in Dickens’ words, there 
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appears to the client to be “mountains of costly nonsense piled before 
them.” 
 

 The Bear Island case is an excellent example of how legal issues and 
arguments overwhelm the initial “dispute”. 
 

 While the Temagami Band fought valiantly to assert that it had not 
been and was not a party to the treaty in question – the Robinson-
Huron Treaty of 1850 – the Attorneys General and intervenors in 
support of Temagami conducted rearguard actions on a number of 
issues vital to long-term understanding of aboriginal and treaty rights 
and titles, the continued application of the Royal Proclamation, due 
process requirements in treaty-making, the possibility of 
extinguishment through third-party treaties, legislation or exercise of 
sovereignty incompatible with the continued existence of these rights.  
 

 Above I have reported on the mountain of material submitted at 
three levels of Court. The result was a four-page judgment finding that 
the Band once had aboriginal rights, that those rights had been 
extinguished through later implicit adhesion to the Treaty by virtue of 
their having accepted treaty payments when confronted with difficult 
economic circumstances,  and that there had been a breach of the 
Crown’s fiduciary duty in not fulfilling treaty promises. The Court 
was silent on all matters related to unilateral extinguishment by the 
Crown.  
 

 While the judgment was a bitter disappointment to the Band, in 
what it did not say it assists, certainly preserves, for the time being the 
long-term aboriginal legal position – cool comfort, however, for the 
Band which was party to the dispute. 
 
III) Removed 
 

 Finally, I have referred to the process as “removed”. This is perhaps 
the most serious flaw. While there may be some indistinct edges as to 
where the practice of law begins and ends, resulting in what the legal 
profession sometimes considers to be trespass on its turf, the Courts 
and the right to practice before them remain the sanctum sancorum, the 
holy of holies, protected by every Bar Act in the country. 
 

 In deciding to litigate, parties to a dispute not only agree to mandate 
lawyers to pursue the dispute, but to remove themselves from the 
process. They have abdicated their role and responsibilities in resolving 
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their dispute and have handed the matter over to agents – legal counsel 
and the judiciary.  
 

 However dedicated and competent legal counsel may be, at least in 
complex public law issues litigation ultimately becomes more directed 
at disputes between lawyers as to what the law is or should be than at 
the specifics between the parties. This condition is exacerbated as 
litigation scales the appellate ladder. Clients sit quietly at the back of 
the Court or, more likely, get on with their lives and instruct counsel to 
phone with the results. The process is lawyer and judge driven. Legal 
theory, perspectives on the law, are in the forefront. 
 

 It is suggested in various academic writings that the closed, 
removed and arcane process which gobbles up the dispute between 
parties is reflected in the results. Marc Gold, writing in the Supreme 
Court Law Review several years ago, had this to say: 
 

“Courts have a variety of audiences, but their primary audiences are the 
members of the legal community. For the purpose of legitimating a 
particular decision, the legal community is the most important inasmuch 
as their acceptance of judicial decisions is necessary, in the long run, to 
validate the existence of the formal legal system.”296 

 

 While the parties to the dispute hand over the arguments to their 
legal counsel, more important perhaps is the fact that they agree to have 
a third party, a judge or judges, decide how those arguments are to be 
resolved. While in no way questioning the wisdom and legal 
scholarship of the judiciary, judges nevertheless are individuals with 
backgrounds and personalities. As Andrew D. Heard has written in the 
Canadian Journal of Political Science: 
 

“The potential intrusion of individual judges’ values into their decision 
has long been recognized by legal commentators. For example, Benjamin 
Cardozo referred to the almost inevitable nature of such an intrusion in a 
lecture first published in 1921: 

 

‘I have no quarrel . . . with the doctrine that judges ought to be in 
sympathy with the spirit of their times. Alas: assent to such a generality 
does not carry us far upon the road to truth . . . The spirit of the age, as 
it is revealed to each of us, is too often only the spirit of the group in 
which the accidents of birth or education or occupation or fellowship 

 
296 Marc Gold, “The Mask of Objectivity: Politics and Rhetoric in the Supreme Court 
of Canada”, (1985) 7 Supreme Court Law Review 455 at 460 
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have given us place. No effort or revolution of the mind will overthrow 
utterly and at all times the empire of these subconscious loyalties.’”298 

 

 Should it not be the backgrounds and personalities of the parties to 
a dispute that should found any long-term settlement? 
 

 Professionally, judges are trained to “find the law”. The Courts are 
the first to acknowledge, however, that this may be but  
 

“. . . a small part of the whole of a process which will ultimately find its 
solution in a reasonable exchange between governments and the Indian 
nations.”299 

 

Some Solutions 
     

 So far I have been addressing the deficiencies in the litigation 
process in the context of specific disputes between parties requiring 
specific, lasting and acceptable resolutions. It seems to me, however, 
that the Courts do have two very important influences on dispute 
resolution. 
 

 First, the Courts often constitute an effective trigger for dispute 
resolution. Judicial decision or threat of a decision often induces parties 
to seek resolution through other methods. Increasingly, the Courts 
themselves are, if not ordering, at least suggesting strongly that parties 
seek resolution in other fora.300 
 

 Second, as important agents of change, Courts shape the context of 
policy and law in which parties to disputes must function. 
 

 With respect to the role of Courts as a trigger in dispute resolution, 
particularly in matters involving aboriginal peoples and governments, 
numerous examples exist. Calder301 precipitated a new era in land claim 

 
298 Andrew S. Heard, “The Charter in the Supreme Court of Canada: The 
Importance of Which Judges Hear on Appeal”, XXIV 2 Can. Journal of Pol. Science 289 
at 291. 

299 Macmillan Bloedel, above. 

300 Viz, MacMillan Bloedel, Delgamuukw, Bear Island, etc. 

301 Calder v. A.G. B.C. [1973] S.C.R. 313 



Litigation as a Technique for Dispute Resolution in Aboriginal Law Issues 11 

 
negotiations. Kanatewat302 resulted in the first two Canadian 
comprehensive land claims agreements – the James Bay and Northern 
Quebec Agreement and the Northeastern Quebec Agreement. MacMillan 
Bloedel spurred discussions aimed at protecting unique coastal areas. 
 

 The Courts have specifically suggested negotiation or directed the 
parties towards that option. 
 

 An early example of this, but one with considerable contemporary 
application, is the decision of the Privy Council in Corinthe v. Seminary 
of St. Suplice303 in 1912. This decision lies at the heart of the dispute 
between the governments of Canada and Quebec on the one hand and 
the Mohawks of Kanesatake on the other in respect of the Kanesatake 
Mohawk land claim. Government has consistently maintained that the 
Privy Council rejected any and all claims by the Mohawks. This is not 
what the language of the judgment suggests, however. Speaking 
through Lord Haldane, the Privy Council stated as follows: 
 

They [their Lordships] desired, however, to guard themselves against 
being supposed to express an opinion that there were no means of 
securing for the Indians in the Seigniory benefits which section 2 of the 
Act shewed they were intended to have. 

* * * 
 

All their Lordships intended to decide was that, in the action in which the 
present appeal had arisen, the plaintiffs’ claim was based on a supposed 
individual title which their Lordships held did not exist. If in some 
different form of proceeding, in which the Crown, as representing the 
interest of the public, puts the law in motion, or if negotiations are 
initiated for the settlement of a question as to the location of these 
Indians, which may be of importance to the general interests of Canada, 
their Lordships desired to make it clear that nothing they had now decided 
intended to prejudice the questions which might then arise. 

 

 In another time and another place, the British Columbia Court of 
Appeal in MacMillan Bloedel (above) clearly indicated to the parties that 
negotiations rather than litigation was the ultimate route towards 
settlement: 
 

 
302 Kanatewat et al. v. The James Bay Development Corporation et al., [1974] R.P. 38 (C.S.), 
rev’d [1975] CA 166 

303 (1912) 5 D.L.R. 263 (J.C.P.C.) 
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“I think it fair to say that, in the end, the public anticipates that the claims 
will be resolved by negotiation and by settlement. This judicial proceeding 
is but a small part of the whole of a process which will ultimately find its 
solution in a reasonable exchange between governments and the Indian 
nations.” 

 

 Four recent examples of Courts recognizing that negotiations are 
proceedings between the parties or may well proceed on the basis of 
declarations obtained from the Courts are instructive. In Dumont v. 
Canada (A.G.), (above), Madam Justice Wilson stated the following: 
 

“The Court is of the view also that the subject matter of the dispute, 
inasmuch as it involves the constitutionality of legislation anciliary to the 
Manitoba Act, 1870, is justiciable in the courts and that declaratory relief 
may be grnted in the discretion of the court in aid of extrajudicial claims 
in an appropriate case.” 

 

 In 1991, the Federal Court of Appeal, after referring to Madame 
Justice Wilson in Dumont, acknowledged the following: 
 

“This is also a case where counsel for the appellants has stated clearly that 
if they declarations sought are obtained, they might well be used in 
support of ‘extra-judicial claims”. In such an eventuality, there might 
never be a second phase to the process as visualized by the Associate 
Chief Justice. Negotiated settlements of aboriginal claims are a distinct 
possibility in today’s reality.”305 

 

 Another admonition in this direction is found in the Supreme 
Court’s decision in Sparrow.306 The Court sent a message that 
consultation and negotiation, not unilateral action, was the way to 
resolve disputes. As Justice Ian Binnie wrote in the Queen’s Law Journal 
before he was called to the Bench, 
 

Now, with Sparrow, the Court is saying that while section 35 is an 
excellent provision, it is not up to the ambitious task that some Native 
leaders have set for it. Negotiations are a necessity. The Supreme Court 
will lend a helping hand. 
. . . 

 

It is to these extremes of opinion that the second branch of the Sparrow 
message judgment is directed. Any intransigence at the bargaining table 
on the part of governments, or, for that matter, Native groups, will be 
recorded by the eyes and ears in the Supreme Court building. The array of 

 
305 Montana Band of Indians v. Canada [1991] 2 C.N.L.R. 88 at 92 

306 [1990] 1 S.C.R. 1075 
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section 35 threats and inducements revealed in Sparrow, ominous but still 
unexplored (and unexplained), gives the various protagonists reason to 
reflect in the calm before what could be quite a storm. The message from 
the Supreme Court of Canada seems clear. Those who fail to negotiate in 
good faith may reap the whirlwind.307 

 

 Returning to Bear Island, from the point of view of the Temagami 
Band in particular and aboriginal groups across the country in general, 
the decisions at trial and at the Ontario Court of Appeal in this case 
had been devastating. The case had generated an enormous and 
confused factual record. 
 

 For these and other reasons, the Assembly of First Nations, as 
intervenor, proposed to the Court a remedy by which Appellants’ (the 
Temagami’s) rights would be declared to be unextinguished but 
Canada,  the First Nation, and Ontario would be ordered to commence 
negotiations for a treaty in order to determine the practical issues 
between the parties. During a period to be determined by the Court, 
Canada and Ontario on the one hand and the Band on the other would 
not grant, sell or otherwise convey or dispose of land in the land claim 
area.  
 

 It was proposed that the Court remain seized of the matter and that 
if a treaty was not concluded at the expiration of a period to be 
determined by the Court, any party could apply directly to the Supreme 
Court for a further hearing and determination on the nature and extent 
of Appellants’ aboriginal rights and titles and the corresponding 
restrictions on any rights and titles of Ontario or Canada. 
 

 The attempt here was to allow the Court to find for the First 
Nation while, at the same time, establishing a structure to avoid the 
chaos alleged to be inevitable by the government parties. In essence, a 
Court ordered and, to a certain extent, a Court-supervised negotiation 
process was being suggested. Our precedents were the Manitoba 
Language Reference Case310 as well as the approach adopted in the United 
States in such cses as United States v. State of Washington (the “Boldt 
decision”).  
 

 
307 W.I.C. Binnie, “The Sparrow Doctrine: Beginning of the End or End of the 
Beginning?” (1991) 15 Queen’s Law Journal 217 at 241-242 

310 [1985] 1 S.C.R. 721, with further orders, [1985] 2 S.C.R. 347 and S.C.C. No. 18606, 
December 7, 1990. 
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 While the Court chose not to adopt the exact remedy proposed, it 
did signal that negotiations were appropriate to resolve the issues 
between the Band and government, and in fact indicated that those 
negotiations could proceed on the basis of a breach of the fiduciary 
obligations of the Crown to the Indians. The Court stated: 
 

It is unnecessary, however, to examine the specific nature of the 
aboriginal right because, in our view, whatever may have been the 
situation upon the signing of the Robinson-Huron Treaty, that right was 
in any event surrendered by arrangements subsequent to that treaty by 
which the Indians adhered to the treaty in exchange for treaty annuities 
and a reserve. It is conceded that the Crown has failed to comply with 
some of its obligations under this agreement, and thereby breached its 
fiduciary obligations to the  Indians. These matters currently form the 
subject of negotiations between the parties. It does not alter the fact, 
however, that the aboriginal right has been extinguished.311 

 

 As in Sparrow, the Court appears to be sending a message, in this 
instance more subliminal, that the parties to the dispute and the parties 
to other similar disputes (e.g., Delgamuukw) should negotiate. Those 
who fail to do so may, in W.I.C. Binnie’s words, “reap the whirlwind”.  
 
Structured Litigation 
 

 As I have said, the involvement of the Courts is essential in 
clarifying the rules (the law) applying in a dispute. I would have two 
suggestions directed towards assisting Courts in best fulfilling this rule 
– one tactical, one strategic.  
 

Tactical 
 

 The first suggestion is for legal counsel to agree as much as possible 
on the structuring of proof to be presented within a given case; 
concentrate upon presenting documentary (affidavit) evidence and 
avoid costly and confusing “expert” testimony; focus on arguing the 
law.  
 

 We are attempting this in legal proceedings directed at the attempt 
to split the Great Whale River Project for the purpose of impact 
assessment. Counsel has agreed to go by way of documentary evidence 
and legal argument on that documentation. A lengthy hearing 

 
311 Ontario (Attorney General) v. Bear Island Foundation, 1991 CanLII 75 (SCC), [1991] 2 
SCR 570. 
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involving endless expert witnesses recounting how environmental 
impact assessment is or should be done is being avoided. The hearing 
was scheduled for five days, but as it happened, it was cut short by an 
agreement to negotiate an out-of-court settlement which, like most 
such settlements, remains confidential. 
 

Strategic 
 

 Finally, there is the possibility of actually identifying which cases 
are necessary, structuring the proof, and ensuring funding for litigants. 
This approach has been specifically suggested by one appellate court in 
proceedings in which we have been involved. 
 

 Given that litigation, particularly as it proceeds through the 
appellate levels, may be more effective in clarifying the rules (the law) 
applying to  the parties rather than designing or structuring long-term 
solutions to the specific disputes, it becomes more important that this 
process not result simply from the vagaries of Crown prosecutions or 
individual litigants’ determination or pocket book. 
 

 In the complex areas of aboriginal and treaty rights, constitutional 
rights, land and resource use, jurisdiction of aboriginal and non-
aboriginal governments, to name but a few issues, my proposal would 
be that a conscious effort be made by both the aboriginal and the 
government side to cooperate on identifying the remaining and 
outstanding unresolved legal issues, in agreeing to cooperate in 
structuring and pursuing test cases on these issues and ensuring that 
adequate funding is in place to take the reference case to a final 
decision. 

 

 This approach was endorsed by the Manitoba Court of Appeal in R. 
v. Flett, a case involving a member of The Pas Band, Treaty 5, accused 
of hunting contrary to the Migratory Birds Convention Act and its 
regulations. The accused pleaded his rights under Treaty No. 5. 
Notwithstanding that Henry Flett was acquitted by the Provincial 
Court and the Manitoba Court of Queen’s Bench, the Crown sought 
leave to appeal to the Manitoba Court of Appeal. 
 

 On the leave to appeal, Flett and intervenor Assembly of First 
Nations argued that the decisions in R. v. Sparrow and R. v. Sioui 
disposed of all the issues and that the judgments below correctly 
interpreted the Constitution and the relevant principles of law relating 
to aboriginal and treaty rights. It was also argued that the Crown had 
not established that there was a justified conservation concern in the 
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case of migratory birds and hunting by aboriginal peoples who held 
rights to hunt them. 
 

 The AFN also argued that costs of the action should be assumed by 
the Government of Canada. It was argued that, as a test case, R. v. Flett 
was in reality litigation against the interests of aboriginal peoples in 
general. Henry Flett should not be subject to the burden of these costs 
and AFN, as a legitimate representative of First Nations, should receive 
costs. 
 

 The Manitoba Court of Appeal unanimously dismissed the 
government’s application for leave to appeal. The oral judgment gave 
no reasons. Nonetheless, from the questions asked by the Court during 
argument by the government, it was clear that the court regarded the 
approach and tests in R. v. Sparrow as applicable and that the only 
appropriate way for the government to proceed would be to start a test 
case from scratch, with appropriate funding arrangements for the 
parties involved, and to lead the evidence necessary to meet the tests 
laid down in Sparrow.  
 

 On the question of costs, the government agreed to make up the 
difference between the support given to Henry Flett under DIAND’s 
test case funding program and the costs incurred by Flett. After 
argument by AFN, the Manitoba Court of Appeal awarded it a sum of 
$15,000 in costs to be paid by the government. This order on costs is of 
considerable significance as a precedent. It was to our knowledge the 
first case in Canada of an award of costs in favour of an intervenor in a 
public and constitutional law matter. 
 

 The award of costs is all the more significant in this case because it 
was made against the government in a criminal proceeding where the 
government is presumed to be representing the general public interest. 
It surely sends a message that there are better ways than haphazard 
prosecutions for clarifying the law and protecting the public interests.  
 

 Acquittals in such cases as Flett, however, do not necessarily clarify 
the general state of the law. In fact, there are cases where the accused 
have insisted that the prosecution proceed notwithstanding the 
Crown’s willingness to drop charges and agree to acquittal. In two 
British Columbia cases, R. v. Dick and R. v. Alphonse,313the Crown, the 
respondent in the appeals, applied for an order that the appeals be 

 
313 CA010153 and CA011223  
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allowed and verdicts of acquittals be entered. These applications were 
opposed by the Native parties on the grounds that the appeals raised 
issues of substance and importance on the merits, and having come this 
far, the issues should be heard and decided by the Court. The B.C. 
Court of Appeal decided this was not a case where the appellants 
should be deprived of their rights of appeal and have acquittals forced 
on them. 
 

 The executive of the National Native Justice Section of the 
Canadian Bar Association has commenced discussions with the federal 
Department of Justice on the questions of identifying, structuring, and 
funding test cases as an alternative to the present haphazard process. 
The Department has indicated some interest in this approach but no 
discussion on detail has occurred.
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