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The Marriage of History and Law in R. v. Sioui247 
 
Background to R. V. Sioui; Issues and Proceedings 
 

 As it may be seen from the text of the unanimous judgment of the 
Supreme Court of Canada, R. v. Sioui, like so many important cases, has 
humble origins.  
 

 Georges Sioui, eldest brother of one of the leading families of the 
Hurons of Lorette, had decided to go into the forest in Jacques-Cartier 
Park north of the Lorette Reserve to fast and meditate with a visiting 
Aboriginal friend. His brothers Konrad, Régent and Hugues decided to 
accompany the other two to watch over them, and were accompanied 
by their wives and children. The children were introduced to 
traditional matters of religion, fishing, and the gathering of berries, 
plants and roots. The excursion involved “camping”. Small trees were 
cut for tent poles and fires were made.  
 

 All four Sioui brothers were charged with offences under the 
Quebec Parks Act249 for camping and making fires outside of designated 
areas and for cutting trees.  
 

 At trial in the Court of Sessions of the Peace,250 historical evidence 
played no significant role. Huron permits to hunt and fish were 
produced, but the arguments were of a general and legal nature, 
including that the legislation in question is not a law of general 
application rendered applicable to Indians by s. 88 of the Indian Act251 

 
247 Gertler, Franklin S. And Hutchins, Peter W., Native Studies Review 6 no. 2 (1990).  
At the time of writing this article, the authors were attorneys with the Montreal firm 
of Hutchins, Soroka & Dionne, and wish to clearly disclose their role as counsel for 
intervenor National Indian Brotherhood/Assembly of First Nations in the Supreme 
Court of Canada appeal in R. v. Sioui [1990] 1 S.C.R. 1025. As such, they were 
responsible for the preparation of the intervenor’s factum discussed in this article, and 
they made oral argument in the Supreme Court.  

249 R.S.Q. c. P-9 

250 R. v. Sioui (9 June 1983), Quebec 27-016079-82 (C.S.P., Bilodeau, J.S.P.); is 
summarized in Jurisprudence Express 83-722; and reproduced in the Supreme Court 
record in the Dossier imprimé sur appel, vol. I, pp. 84-119.  

251 S. 88 (formerly s. 87) of the Indian Act, R.S.C. 1985, c. I-5, reads as follows:  
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and that Charter guarantees of freedom of religion252 made the parks 
legislation inapplicable to the accused. These arguments were rejected 
and the Siouis were convicted. 
 

 On appeal by way of new trial to the Superior Court,253 almost no 
new facts were introduced. Little reliance was placed on the arguments 
made at the first trial. The defence filed some new documents, 
including, for the first time, the Governor Murray document of 5 
September 1760254. The document was tendered by François Vincent, a 

 
88. Subject to the terms of any treaty and any other Act of the Parliament of Canada, 
all laws of general application from time to time in force in any province are 
applicable to and in respect of Indians in the province, except to the extent that such 
laws are inconsistent with this act or any order, rule, regulation or by-law made 
thereunder, and except to the extent that such laws make provision for any matter for 
which provision is made by or under this Act. 

252 Section 2(a) of the Canadian Charter of Rights and Freedoms guarantees freedom of 
religion and conscience. Section 3 of Quebec’s statutory Charter of Human Rights and 
Freedoms, R.S.Q. c. C-12, embodies similar provisions.  

253 Sioui v. Le procureur géneral de la province de Québec (6 September 1985), Quebec 200-
36-0000104-836 (C.S. (Chambre Criminelle), Desjardins, J.C.S.); summarized in 
Jurisprudence Express 85-947; and reproduced in the Supreme Court record in the 
Dossier imprimé sur appel, vol. I, pp. 120-178.   

254 On 5 September 1760, 3 days before the Capitulation of Montreal, the chief of the 
Huron of Lorette, who had accompanied the retreating French army from Québec to 
the Montréal region, approached General James Murray at Longueuil. A Treaty of 
Peace was concluded by Murray on behalf of the Crown whereby the Huron came 
under British protection. It gave them a safe conduct to return without molestation to 
their village of Lorette near Québec.  
 

However, they were granted much more than a safe conduct. They were received on 
the same terms as the Canadian militiamen; that is, there would be no punishment for 
having taken up arms against the British. Furthermore, they were accorded the free 
exercise of their religion, of their customs and of freedom of trade with the English. 
In the context of the time, the free exercise of their customs referred to 
noninterference by Europeans in their lifestyle, local government and justice system. 
There would be no imposition of laws, taxation or military service, as under the 
French regime. Freedom of trade had always meant exemption from any duties or 
legal restrictions imposed on colonists, and was never limited to the fur trade but 
extended to all commercial activities. The terms of the treaty were respected during 
the early years of British rule. In time, the provincial and federal governments again 
infringed on the Huron's rights, until the Supreme Court of Canada confirmed the 
treaty in the case of R. v. Sioui. in 1995.   
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Huron of Lorette who describes himself as an archivist and folklorist. 
The defence argued that this document is a valid treaty the effect of 
which, by virtue of s. 88 of the Indian Act and s. 35 of the Constitution 
Act, 1982,was to render the legislation in question inapplicable to the 
Siouis.  
 

 Arguments based on Aboriginal rights to hunt and fish for food and 
therefore to move about and set up camp were also put forward. These 
arguments were rejected by Superior Court Judge Desjardins on the 
erroneous grounds that there were no such rights within the confines of 
the 1763 colony of Quebec, which included the park area in question.256 

 
256 These questions were also discussed briefly in the Supreme Court at [1990] 1 
S.C.R. 1025 at pp. 1052 and 1063-65. The language used by the Supreme Court in its 
discussions of the Royal Proclamation of 1763 risks some confusions, although more so 
in the English version of the judgment than in the original French. The English text, 
in regard to the effect of the Royal Proclamation of 1763, uses language such as 
“granted certain important rights” and “confers rights on the Indians.” The French 
text employs the more confirmatory language “accordait aussi certains droits 
importants” and “reconnait des droits aux Indians.”  
 

Given the context in which the language is placed (the pre-existing rights of the 
Huron Nation) and the authorities cited by the Court ®. v. White and Bob (1964), 50 
D.L.R. (2d) 613 B.C. Ct. Of Appeal) affirmed 1965, 52 D.L.R. (2d) 481 (Supreme Court 
of Canada), Hall J. In Attorney General of British Columbia v. Calder [1973] S.C.R. 313 
(Supreme Court of Canada); R. V. Secretary of State for Foreign and Commonwealth 
Affairs, [1982] 2. All E.R. 118 (Eng Ct. Of Appeal), it is safe to say that no damage 
should be done to the doctrine that the Royal Proclamation of 1763 confirmed 
Aboriginal rights and was not the source of those rights.  
 

The Court’s curt statement as to what lands were “reserved” within the 1763 colonies 
is more problematic and, with respect, incorrect. The accurate view of the Royal 
Proclamation of 1763 is that Aboriginal rights within the 1763 colony of Quebec subsist 
on all lands that had not in 1763 been ceded or purchased and respecting which there 
has been no cession, purchase or extinguishment since 1763. See: St. Catherines Milling 
& Lumber Co. v. The Queen (1888), 14 A.C. 46 (Priv Council) at p. 53. For critical 
discussion of the all-too-prevelant Quebec judicial fallacy that there are no Aboriginal 
rights within the boundaries of the 1763 colony of Quebec, see P. Dionne, “Les 
Postulats de la Commission Dorion et le Titre aborigène au Québec: vingt ans après” 
(1991) 51 Revue du Barreau 127.  
 

See generally B. Slattery, The Land Rights of Indigenous Canadian Peoples, D. Phil. 
Thesis (Oxford University, Faculty of Law, 1979, reprinted, University of 
Saskatchewan Native Law Centre, 1979); J. Stagg, Anglo-Indian Relations in North 
America in 1763 and an Analysis of the Royal Proclamation of 7 October 1763 (Ottawa: 
Department of Indian Affairs and Northern Development, 1981); and B. Slattery, 
“Understanding Aboriginal Rights” (1987), 66 Cdn. Bar Rev. 727. The related issue of 
the absence of any effect of the Quebec Act of 1774 on the Aboriginal rights and titles 
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 In deciding on the validity and nature of the 5 September 1760 
document, the judge in the Superior Court made reference to archival 
and historical material tendered by the defence. The capacity of the 
Hurons to enter into a treaty as referred to in s. 88 of the Indian Act and 
ss. 25 and 35 of the Constitution Act, 1982, was concluded from general 
reference to relevant legal authorities.  
 

 However, proof of the capacity of General Murray to negotiate such 
a treaty was entirely dependent on proof of his role and powers as 
military governor of the city and district of Quebec and as the senior 
British officer available to the Hurons for negotiation on 5 September 
1760. The judge of the Superior Court decided, on the basis of various 
documents and apparently on his own reading of military and colonial 
history, that Murray only had the power to accept surrenders and grant 
safe passage and not to negotiate any treaty. 
 

 On the related point of the nature of the document itself, the judge 
fixed on reference in various subsequent documents and works to the 
“certificate” of 5 September 1760 and on the previous failure of the 
Hurons of Lorette to rely on the document, as indications that it is not 
a treaty. 
 

 In the Quebec Court of Appeal,257 no new evidence as such was 
introduced, but the historical record was strengthened by the tendering 
of various published archival materials and government documents 
relating to the general historical context of the 5 September 1760 
document, particularly in respect to the importance of Indians to the 
military balance of power and the importance of the Hurons in matters 
of diplomacy. The most important new documents were published and 
archival excerpts from the journals of Murray himself and of his 
subordinate Captain John Know, which refer to the “peace” and the 
“treaty” made in September 1760. 
 

 By a two-to-one majority, the Court of Appeal reversed the decision 
of the Superior Court and found that Murray had entered into a valid 

 
protected by the Royal Proclamaction of 1763 was put to the Supreme Court of 
Canada in Ontario (Attorney General) v. Bear Island Foundation (1991), 83 D.L.R. (4th) 381 
(S.C.C.), but the Court disposed of the appeal on other grounds. 

257 Sioui v. Le procureur géneral de la province de Québec, [1987] R.J.Q. 1722, [1987] 4 
C.N.L.R. 118 (Que. C.A.); and reprinted in the Supreme Court Record in the Dossier 
imprimé sur appel, vol. I, pp. 179-216. 
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treaty with the Hurons, that the treaty had survived and had not been 
altered by the Articles of Capitulation of Montreal of 8 September 1760, 
the Treaty of Paris of 1763, the Royal Proclamation of 1763, the Quebec 
Act of 1774 or any subsequent legislation.  
 

 The decision of Mr. Justice Bisson for the majority of the Court of 
Appeal shows the first signs of the happy marriage of history and law 
which produced a resounding victory for the Hurons in the Supreme 
Court of Canada. Presented with historical materials relevant both to 
the treaty itself and to the general state of relations between Indians 
and Europeans at the time of the Seven Years’ War, and armed with a 
progressive and modern understanding of the law, the majority of the 
Court of Appeal had no trouble in reading the treaty and the related 
documents as confirming the intention of the parties on 5 September 
1760 to create binding reciprocal treaty obligations.  
 

 All arguments based on the Royal Proclamation of 1763 and s. 35 of 
the Constitution Act, 1982, were dropped in the Court of Appeal.  
 

 In the Supreme Court of Canada there were three principal issues as 
set out in the constitutional questions stated by Chief Justice Dickson: 
(1) does the September 5, 1760, document constitute a treaty?; (2) if yes, 
was it still operative at the time of the alleged offences?; and (3) if still 
yes, did it have the effect of rendering the Quebec Parks Act and 
regulations unenforceable in respect of the respondents?  
 

 The historical evidence and materials considered in the Supreme 
Court related principally to the first question, and more specifically to 
the sub-issues of the capacity and intention of the Hurons on one side 
and Murray and Great Britain on the other to enter into a treaty. This 
included evidence relating to colonial policy and the importance of 
Indian alliances to European powers, nation-to-nation relations 
between Indian nations and European sovereigns, the actual treaty 
negotiations and the conclusion of treaty formalities, and finally, the 
subsequent conduct of the parties.  
 

 In sum, the whole of the Sioui case as eventually decided by the 
Supreme Court of Canada rests on the 5 September 1760 document and 
on various documents related to the existence, validity, nature and 
effect of the treaty and to the political, diplomatic and military climate 
of the time.  
 

 The documents eventually considered included materials in the 
National Archives of Canada, in the Petit Séminaire in Québec City 
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and in the records of the Legislative Assembly of Lower Canada, as 
well as materials published in various collections of historical 
documents, notably The Papers of Sir William Johnson,258 various 
contemporaneous journals and accounts of events and modern histories.  
       
 

Supreme Court Litigation and the Role of Intervenors259 
 

Proceedings on penal charges are classically viewed as being primarily 
between the Crown as representative of the state and the accused. In 
civil or private litigation, there are typically two parties. In the 
Supreme Court of Canada in R. v. Sioui, the Attorney General of 
Quebec was the appellant appealing from a loss in the Quebec Court of 
Appeal, and the Siouis, having had their conviction reversed in the 
Court of Appeal, were respondents. 
 

 However, as the Supreme Court of Canada hears only 
approximately one hundred full cases a year, each may have important 
effects on matters of policy and on rights far beyond the interests of the 
immediate parties.261  Indeed, s. 40 of the Supreme Court Act provides 

 
258 The Papers of Sir William Johnson, prepared for publication by the New York State 
Division of Archives and History. Albany: The University of the State of New York, 
14 vols., 1921-1962.  

259 For general discussion on the theory and law of intervention are P. Muldoon, Law 

of Intervention (Aurora, Ontario: Canada Law Book, 1989. 

261 There has been lively debate in legal theory on the institutional capacity of 
appointed judges presiding over courts where cases are classically viewed as bipolar 
disputes touching only the interests of the immediate parties to adjudicate polycentric 
issues of public policy which may affect the interests of many absent and 
unrepresented parties. Extreme formalist proponents of the classical view, like Ernest 
Weinrib, idealize the ability of elected legislatures to deal with what they refer to be 
Aristotelian terms as matters of “distributive justice.” They go on to claim that 
[what] all courts can and should do is settle private disputes by mechanically doing 
what is referred to again in Aristotelian terms as “corrective justice”. This is of course 
an attempt to paper over the cracks – courts in fact do deal with important public and 
policy issues. Intervention by interested parties and citizens’ groups reduces the 
danger of decisions being taken without full appreciation of the relevant facts, policy 
considerations and law. First Nations in Canada have made extensive use of 
intervention in recent years to protect Aboriginal interests.  
 

For general discussion of these and related matters, see: Multoon, Law of Intervention 
at pp. 3-19; P. Weller, “Two Models of Judicial Decision-Making” (1968), 46 Cdn. Bar 
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that leave to appeal may be granted only where the issues or questions 
of law involved are of public importance.262 
 

 In this context, s. 18 of the Rules of the Supreme Court of Canada 
provides that a person interested in an appeal and who is prepared to 
make relevant submissions that will be useful to the Court, and 
different from those of other parties, may intervene in an appeal.263 The 
right to intervene is an important and necessary corollary of the 
increasingly important role played by the Supreme Court in shaping 
Canadian society. If the Court is given the power under the 
Constitution and especially by the Canadian Charter of Rights and 
Freedoms and ss. 35 and 52 of the Constitution Act, 1982, to decide 
important questions relating to rights and freedoms, including the 
rights and titles of Aboriginal nations and peoples, then the interested 
parties must be represented at the hearing of appeals.  
 

 Intervenors do not have the rights of ordinary parties – their 
written argument or factum is twenty pages long, half the space 
accorded to ordinary parties, and where they are permitted to make oral 
argument, it is usually limited to fifteen minutes, while ordinary 
parties are generally accorded one full hour. Furthermore, intervenors 
take the case as they find it and generally cannot bring in new evidence. 
Nonetheless, as in R. v. Sioui, in some circumstances, intervenors can 

 
Rev. 406; A. Chayes, “The role of the Judge in Public Law Litigation” (1976), 89 Harv. 
Law Rev. 1981; L.L. Fuller, “The forms and Limits of Adjudication” (1978), 92 Harv. Law 
Rev. 353, P.L. Bryden, “Public Interest Litigation in the Courts” (1987), 66 Cdn. Bar 
Rev. 490; E. Weinrib, “The Intelligibility of the Rule of Law”, in A. Hutchinson and P. 
Monahan, eds, The Rule of Law: Ideal or Ideology; Toronto, Carswell, 1987), p. 59; E. 
Weinrib, “Legal Formalism” (1988). 97 Yale Law Jo. 233. For critical views of the 
Charter, constitutional adjudication and the legitimacy of judicial review, see P. 
Monahan, Politics and the Constitution: The Charter, Federalism and the Supreme Court of 
Canada (Toronto, Carswell, 1987) and M. Mandel, The Charter of Rights and the 
Legalization of Politics in Canada (Toronto: Wall & Thompson, 1989).    

262 R.S.C. 1985, c. S-26. 

263 S.O.R../93-74, as amended. For discussion of the exercise of the discretion under 
Rule 18, see the Supreme Court of Canada’s decisions in Norcan Ltd. V. Lebrock, [1989] 
S.C.R. 665; and, Reference re Workers Compensation Act, 1983 (Nfld) (Application to 
Intervene, [1989] 2 S.C.R. 335. See also BN.A. Crane and H.S. Brown, Supreme Court of 
Canada Practice 1991-92 (Toronto: Carswell, 1991. pp. 138-46.  
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submit historical materials and documents which may be very helpful 
to the court and critical to the outcome of the case.  
 

 Despite these limits, intervenors have an important and growing 
role in Supreme Court of Canada litigation.264 They may provide the 
Supreme Court with a broader perspective on the issues before the 
Court, elucidate the relevant historical and social context, and provide 
expert assistance on the relevant principles and law. At the level of the 
Supreme Court, a judgment must not only provide a legal solution to 
the particular problem submitted, but must also be workable in the 
broader context of the law and Canadian society. It is here that 
intervenors can be of greatest assistance to the Court.  
 

 In R. v. Sioui, the Application for Leave to Intervene and the 
National Chief Georges Erasmus’ affidavit in support, reveal that the 
National Indian Brotherhood/Assembly of First Nations intervened 
because the case was bound to be an important precedent on a number 
of important legal issues affecting the rights and interests of its 
constituent First Nations and their members throughout Canada. The 
NIB/AFN promised to provide the court with “a broad national review 
of the relevant historical circumstances, constitutional principles, 
treaties, law and jurisprudence.” 
 
 

Factums in the Supreme Court of Canada 
 

 Argument in the Supreme Court of Canada is both written and 
oral. The tremendous workload of the judges and the short time allotted 
for oral argument make effective written argument indispensable. 
 

 Written argument is produced in the form of a “factum” which has 
four parts: a statement of facts, a statement of the points in issue; 
concise argument on the points in issue with relevance to the relevant 
facts and law, and a request for judgment in favour of the party in 
question.266 

 
264 The National Indian Brotherhood/Assembly of First Nations is among the most 
active of intervenors, notably in Nowegijick v. The Queen [1983] S.C.R. 29; Guerin v. 
The Queen (1984) 2 S.C.R. 335; R. v. Sparrow [1990], 1 S.C.R. 1075; R. V. Sioui [1990] 1.  
S.C.R. 1025; Ontario (Attorney General) v. Bear Island Foundation (1991), 83 D.L.R. (4th) 
381 (S.C.C.); and in the pending appeals of PETER Her Majesty the Queen in Right of 
Alberta v. Friends of the Oldman River Society, (S.C.C. No. 21890). 
266 Rules of the Supreme Court of Canada, S.O.R. /83-74, as amended, s. 37.  
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 Factums are submitted to the Court in advance of the hearing. They 
are read by the judges and summarized, checked for accuracy and 
criticized by the law clerks (articling students or young lawyers who 
assist the judges). 
  

 By the time a case reaches the Supreme Court, the issues have 
usually been greatly circumscribed. This occurs both formally when 
parties concede certain points and informally as it becomes clear that 
certain issues are of lesser importance or less difficult in law. In R. v. 
Sioui both processes were at work and it was clear that the most 
difficult significant issues of national concern in the Supreme Court 
were the conclusion and continued existence of a treaty.267 
 

 The key to success in the Supreme Court of Canada is a thorough 
and well-written factum. Oral argument allows counsel to provide the 
conceptual overview of their client’s position and its compatibility with 
the existing legal regime as well as to address the specific issues that 
troubled the court after reading the factums of all parties.  
 

 Ideally, a factum should be a blueprint for the subsequent judgment 
of the court, setting out the relevant arguments in a clear and logical 
order. In its unanimous judgment in R. v. Sioui, the court appears to 
have been assisted by the structure, concepts, arguments and authorities 
of the factum of intervenors NIB/AFN.  
 
 

Historical Scholarship and Materials in the Factum and 
Judgment in R. v. Sioui 
 

 The factum of the NIB/AFN was developed over a period of some 
six months and went through at least a dozen drafts.  
  

 It was the result of a cooperative and multi-disciplinary process. 
Counsel carefully read the transcripts of the evidence, examined the 
various exhibits, reviewed the decisions of the lower courts, and 
analyzed the already-filed factum of the appellant. The relevant case 
law was also reviewed.  

 
267 It is interesting to note that on the further issue of the effects of the treaty in 
protecting the customs and religion of the Hurons so as to make the parks legislation 
in question unenforceable against them, the Court’s conclusion was based on the 
perceived intention of the parties in concluding the 1763 treaty: R. v. Sioui[1990] 1 
S.C.R. 1025 at pp. 1068, 1070-72.  
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 Having formulated a preliminary approach, counsel discussed the 
case in detail with representatives of the NIB/AFN in order to adjust 
the proposed approach to the needs of the client.  
 

 The next step was discussion with counsel for the Sioui brothers in 
order to learn more of the history of the case and the historical and 
legal research already carried out, elaborate a strategy for winning the 
case and to divide up the issues to be addressed by the respondent Sioui 
brothers and intervenor NIB/AFN.  
 

 These consultations and discussions revealed that the thorniest 
issue was likely to be the conclusion and existence of the treaty and 
that the historical evidence previously tendered in this regard was 
perhaps incomplete.  
 

 Therefore, counsel for the NIB/AFN contacted various historians, 
archivists and legal anthropologists with a view to obtaining 
information regarding historical documentation relevant to the 
appeal.270 The material sought primarily concerned the history and 
nature of relations between Indian nations and the French and the 
English in order to demonstrate that: (1) in the period leading up to and 
during the Seven Years’ War, the French and British actively sought 
and competed for military and commercial alliances with Indian 
nations; (2) European policy at the relevant time included the 
conclusion of oral and written treaties with Indian nations; (3) treaty 
negotiations had in fact occurred between the British and the Huron 
Nation in September 1760, and (4) the subsequent conduct of the parties 
after September 1760 indicated that a treaty had been then concluded. 
Historical evidence was also sought in respect of the absence of any 
effect of the Act of Capitulation of Montreal in 1760, the Treaty of 
Paris of 1763, the Royal Proclamation of 1763 and the Quebec Act of 1774 
on the treaty or treaty rights.  
 

 This research produced various types of materials: commissions and 
instructions to military officers and civil authorities, published and 
unpublished journals of the principal actors and of contemporary 
observers, letter-books and published collections of letters and 

 
270 McGill University historian Hereward Senior and anthropologist Bruce Trigger as 
well as archivist Patricia Kennedy of the National Archives of Canada were 
particularly helpful. The lion’s share of the meticulous analysis of the materials 
gathered was carried out by Melissa Mundell of Montreal. 
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documents (especially The Sir William Johnson Papers) and modern 
studies and histories of the relevant time and events.271 
 

 The experience of counsel in applying historical and archival 
research to litigation of Aboriginal and treaty rights gives rise to certain 
observations.272 
 

 First, the process requires mutual respect and close collaboration. 
Where lawyers are acquainted with history and historical method and 
scholars are acquainted with law and legal method, the marriage of 
history and law is much more likely to be fruitful. This may hae 
implications for reform in legal and historical training. 
 

 Second, without engaging in an impermissible selective reading of 
history, litigation is necessarily adversarial and the duty of each party is 
to prove its version of events. It is up to the court to judge the evidence. 
Therefore, scholars working with lawyers must be sensitive to the need 
to focus on the facts and issues relevant to the case, rather than the 
general history of the period.    
 

 Third, lawyers working with scholars must be open to new 
information and new versions of events. It is fruitful to try to pressure 
scholars into producing the hoped-for materials. For example, the 
Instructions from George II to Jeffery Amherst referred to in the factum273 
was brought to the attention of counsel during an archival search for 
the commissions and instructions of General James Murray and Sir 
William Johnson. At the end of the day, the instructions to Amherst 
were important in demonstrating that British policy included the 
negotiation of treaties with Indian nations.  
 

 Finally, historical evidence may beg further historical evidence. For 
example, the appellant claimed that no treaty could have been 
concluded on 5 September 1760 as there was no record of any treaty 

 
271 For another example of a case which involved extensive interplay of history and 
law see, “Promises To Keep: The Implications of Mitchell v. M.N.R.” 

272 For an anthropological view of advocacy, see R. Paine, ed., Advocacy and 

Anthropology: First Encounters (St. Johns: Memorial University Institute of Social and 
Economic Research, 1985) and especially Chapter 15, I. La Rusic, “Expert Witness”. 
See also Patricia Kennedy, “Reassembling our scattered documentary heritage,” (1990) 
17, The Archivist 6, at pp. 6-8. 

273 Paragraph 8 at pp. 135-36 of Factum.   
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formalities such as signatures or marks, speeches, and exchange of 
wampum. 
  

 In answer intervenor NIB/AFN submitted evidence of an Indian 
conference with such formalities that took place on 16 September 1760 
(paragraphs 22 and 23 at pp. 141-42 of Factum). However, the record 
mentions only the presence of representatives of the “eight Indian 
Nations in Canada”. It was therefore necessary to submit further 
contemporaneous documents showing that such nations included the 
Hurons of Lorette.274 
 

 The court concluded that at the 16 September 1760 conference there 
was “solemn ratification” of the treaty made a few days earlier.275 
   

 
Crown Opposition to the Use  
of Historical Materials by the NIB/AFN  
 

 Cases in the Supreme Court are fundamentally appeals on points of 
law and are heard on the basis of arguments as to legal effects of the 
facts as they were proven before the lower trial courts276 and 
intervenors are bound by this record.277 
 

 In certain very restricted circumstances not relevant in R. v. Sioui, 
new evidence may be led at the level of the Supreme Court by ordinary 
parties and intervenors.278 Motions to lead new evidence are rarely 
granted. 
 

 As we have seen, intervenor NIB/AFN had promised in its 
Application for Leave to Intervene to provide the court with a review 
of the relevant historical circumstances. As the evidence already before 
the Court in this regard was deficient, the difficulty became how to 
bring new and important historical materials to the attention of the 

 
274 Paragraph 15 at pp. 138-39 of Factum.  

275 R. v. Sioui [1990] 1 S.C.R. 1025 at 1058.. 

276 Supreme Court Act, R.S.C. 1985, c. S-26, s. 62, hereinafter “Supreme Court Act.” 

277 Rules of the Supreme Court of Canada, S.O.R./83-74 as amended, Rule 18.  

278 Supreme Court Act,s. 62. 
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Court without a full motion to lead new evidence under s. 62 of the 
Supreme Court Act. Such a motion was unlikely to succeed. It may be 
noted that counsel for the Sioui brothers also wished to refer to certain 
new materials, including documents found in the course of research 
conducted on behalf of the NIB/AFN. 
 

 In these circumstances, the respondent Sioui brothers and 
intervenor NIB/AFN applied for and received directions from a judge 
of the Court permitting reference to their factums to the historical 
materials in question. This permission was made conditional on the 
right of the Attorney General of Quebec to file additional materials in 
response and the right of any party or intervenor to object to reference 
to any of the historical materials in question on the grounds that they 
constituted new evidence which could only be led (as explained above) 
with the permission of the Court.  
 

 When the Attorney General of Quebec filed materials in reply, that 
appeared to be the end of the dispute. However, a few days prior to the 
hearing of the appeal, the Attorney General brought a motion to 
exclude all of the new historical materials submitted by the Sioui 
brothers and by the NIB/AFN.  
 

 The position adopted by the NIB/AFN on this motion and 
eventually accepted by the Supreme Court is that generally and in 
constitutional cases (especially cases involving the Aboriginal and 
treaty rights of First Nations), the courts need a full appreciation of the 
relevant historical context and the parties (including intervenors) may 
refer to and judges may rely on historical materials not proved in 
evidence on the basis of judicial notice or presumptive judicial 
knowledge of facts of history. Judges are also entitled to carry out their 
own research to supplement the materials submitted by counsel. 
 

 The judgment of the Supreme Court states and applies the rules 
regarding judicial notice of historical facts in strong terms, confirms the 
legitimate role intervenors play in such cases, and demonstrates the 
value of diligent historical research and careful preparation of factums. 
Mr. Justice Lamer, later to become Chief Justice, said, 
 

It was suggested that the Court examine three types of extrinsic 
evidence to assist it in determining whether the document of 
September 5 is a treaty. First, to indicate the parties’ intent to enter 
into a treaty, the Court was offered evidence to present a picture of the 
historical context of the period. Then evidence was presented of 
certain facts closely associated with the signing of the document and 



Marriage of History and Law in R. V. Sioui 14 

 
relating to the existence of the various constituent elements of a treaty. 
Finally, still with a view to determining whether the parties intended 
to enter into a treaty, the Court was told of the subsequent conduct of 
the parties in respect of the document of September 5, 1760.  

 

I should first mention that the admissibility of certain documents 
submitted by the intervener the National Indian 
Brotherhood/Assembly of First Nations in support of its arguments 
was contested. The intervenor was relying on documents that were not 
part of the record in the lower courts. The appellant agreed that certain 
of these documents, namely Murray’s Journal, letters and instructions, 
should be included in the record provided this Court considered that 
their admissibility was justified by the concept of judicial notice. I am 
of the view that all of the documents to which I refer, whether my 
attention was drawn to them by the intervenor or as a result of my 
personal research, are documents of a historical nature which I am 
entitled to rely on pursuant to the concept of judicial knowledge. As 
Norris J.A. said in White and Bob (at p. 629): 

 

The Court is entitled “to take judicial notice of the facts of history 
whether past or contemporaneous” as Lord du Parcq said in Monarch 
Steamship Co. Ld. [sic] v. Karlshamns Oljefabriker (A/B), [1949 A.C. 
196 at p. 234, [149] 1 All E.R.1 at p.20, and is entitled to rely on its own 
historical knowledge and researches, Read v. Bishop of London, [1982] 
A.C. 644, Lord Halsbury, L.C., at pp. 652-4. 

 

The documents I cite all enable the Court, in my view, to identify 
more accurately the historical context essential to a resolution of this 
case.  

 
 As already mentioned, one aspect of the historic record that proved 
particularly important is an account of an Indian conference held 
eleven days after the conclusion of the treaty. The relevant passage in 
the judgment: 
 

The accounts given by Knox and Murray himself of the events on the 
days that are critical to this case are quite consistent with British 
policy, which favoured alliance or at least neutrality for the greatest 
number of the Indian nations in the newly conquered territories. By 
holding negotiations to conclude a peace treaty between the Hurons 
and the British, Murray was only giving effect to this clear policy of 
Great Britain. 

 

The intervenor the National Indian Brotherhood/Assembly of First 
Nations provided the Court with some very interesting evidence in 
this regard. It submitted the minutes of a conference between Sir 
William Johnson and the representatives of the Eight nations, 
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including the Lorette Hurons, held in Montreal on September 16, 1760 
(The Papers of Sir William Johnson, col. XIII, 1962, at p. 163). Although the 
appellant objected to the Court considering this document, I feel it is a reliable 
source which allows us to take cognizance of a historical fact. Its being 
submitted by the intervener does not in any way prevent the Court from taking 
judicial knowledge of it. Indeed, I can only express my appreciation to the 
intervenor for facilitating my research. [emphasis added]. 

 

The minutes of this conference refer in several places to the peace 
recently concluded between the Eight Nations and the English and 
their allies (at pp. 163-64): 

 

Br Wy. 
You desired of us to [see] deliver up your People who [may be] are 
still among us - [We] As have now settled all matters wth us & and we are 
become firm Friends ... .  

 

 a Belt 
Br W.  
As we have now made a firm Peace wth.  the Engsh. & ye. 6 Nats. we shall 
endeavour all in our Powr. to keep it inviolably... . 

a large Belt. 
 

[emphasis added by Justice Lamer]   
 
 

Conclusion 
 

 A careful reader will see that the factum may have influenced the 
organization, approach and content of the judgment of the Supreme 
Court of Canada in R. v. Sioui. 
 

 It is clear from the judgment of Mr. Justice Lamer that mere 
analysis of the words of the document of 5 September 1760 might not 
have been sufficient to convince the Court that the British and the 
Hurons had entered into a treaty. Thus, only be resorting to “extrinsic” 
evidence (evidence outside of the text of the document in question) of 
the relevant historical circumstances was the Court able to conclude 
with assurance that solemn and lasting treaty commitments were 
intended and were indeed entered into by Great Britain and the Huron 
Nation. The relevant passages are as follows in the judgment: 
 

While the analysis thus far seems to suggest that the document of September 5 is 
not a treaty, the presence of a clause guaranteeing the free exercise of religion, 
customs and trade with the English cannot but raise serious doubts about this 
proposition. It seems extremely strange to me that a document which is 
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supposedly only a temporary, unilateral and informal safe conduct should 
contain a clause guaranteeing rights of such importance. As Bisson J.A. 
noted in the Court of Appeal judgment, there would have been no 
necessity to mention the free exercise of religion and customs in a 
document the effects of which were only to last for a few days. Such a 
guarantee would definitely have been more natural in a treaty where “the 
word of the white man” is given. 

 

As this Court recently noted in R. v. Horse, [1988] 1 S.C.R. 187, at p. 201, 
extrinsic evidence is not to be used as an aid in interpreting a treaty in the 
absence of ambiguity or where the result would be to alter its terms by 
adding words to or subtracting words from the written agreement. This 
rule also applies in determining the legal nature of a document relating to 
the Indians. However, a more flexible approach is necessary as the 
question of the existence of a treaty within the meaning of s. 88 of the 
Indian Act is generally closely bound up with the circumstances existing 
when the document was prepared (White and Bob, supra, at pp. 648-49, and 
Simon supra, at pp. 409-10. In any case, the wording alone will not suffice to 
determine the legal nature of the document before the Court. On the one hand, we 
have before us a document the form of which and some of whose subject-matter 
suggest that it is not a treaty, and on the other, we find it to contain protection of 
fundamental rights which supports the opposite conclusion. The ambiguity arising 
from this document thus means that the Court must look at extrinsic evidence to 
determine its legal nature. [emphasis added] 

 

 The practice of history has purer moments. Nonetheless, rarely can 
archivists, historians, ethnologists and anthropologists have greater 
direct influence on public affairs than in contributing to the careful 
crafting of a factum that proves critical to the outcome of an important 
Supreme Court of Canada precedent in Aboriginal law.  
 

 For their part, lawyers and the law can only benefit by frankly 
admitting that if courts are to be given important powers to make 
decisions that have broad implications for fundamental rights and 
social and economic policy, and especially for the evolution of relations 
between Canadian governments and First Nations, their decisions must 
be credible. In order to command respect on all sides, judicial decisions 
must make thorough and scholarly reference to the knowledge and 
understanding offered by history and the social sciences as well as the 
pure and natural sciences where appropriate. 
 

 In short, beyond the technical rules of judicial notice of facts of 
history the factum and the judgment reached by the Supreme Court of 
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Canada may also indicate that the Brandies brief284 has a legitimate 
place in  
Canadian courts.  
 

 At a deeper level, there may be a hint of recognition that law is 
merely another 
 branch of human knowledge that cannot clothe itself in claims of 
purity and  
positivism and that must draw from the understanding of other fields. 
Quoting D.P. O’Connell, Professor of International Law at the 
University of Adelaide,  
“Bad history makes bad law.”285  
 

 
284 Black’s Law Dictionary (St. Paul, Minnesota: West Publishing, 1978) offers the 
following definition at page 170: 

Brandeis brief. Form of appellate brief in which economic and social surveys and 
studies are included along with legal principals and citations and which takes its 
name from Louis D. Brandeis, former Associate Justice of Supreme Court, who 
used such brief while practising law.  

 

 This type of brief first gained notoriety when used by Brandeis to present social 
science data to support the constitutionality of limits on the hours of female labour: 
Muller v. Oregon, 208 U.S. 412 (U.S. Supreme Court, 1908). The technique was of 
critical importance in the famous case of Brown v. Board of Education, 347 U.S. 483 
(U.S. Supreme Court, 1954), where reference was notably made to psychological 
studies that showed segregated education claiming to be “separate but equal” 
engenders feelings of inferiority in people who are black. In the result, the court 
ordered desegregation and eventually busing to achieve mixed school populations.  
 

 The Canadian position is discussed in P. Hogg, “Proof of Facts in Constitutional 
Ces” (1976), 26 U. of Toronto Law Jo. 38; and in B. Strayer, The Canadian Constitution 
and the Courts, 3d ed. (Toronto: Butterworths, 1988) at pp. 263-97.  

285 “. . . in short, bad history makes bad law”: Professor D.P. O’Connell, University of 
Adelaide, International Law (London: Stevens & Sons, 1965), p. 470. O’Connell was 
discussing the errors in the legal analysis of acquisition of territory during the colonial 
era as a result of faulty historical analysis.    


