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The Law Applying to the Trapping of Furbearers  
By Aboriginal Peoples in Canada:  
A Case of Double Jeopardy19 
 
 
 
  At first glance, persons holding aboriginal rights to trap appear 
to be victims of double jeopardy – denied clear recognition of individual 
enforceable rights both under aboriginal and treaty rights on the one 
hand and under government regulation and general property law on the 
other. The purpose of this treatise is to identify some encouraging 
trends.  
 

  First, however, various legal problems particular to the activity of 
trapping fur-bearing animals by aboriginal people will be identified. 
There exist considerably more court decisions on the hunting of 
migratory birds, the hunting of big game, and fishing by aboriginal 
peoples. The relative scarcity of case law on the specific question of 
trapping, however, does not means that rights are assured or that 
problems do not arise. It may imply, rather, a greater acceptance of legal 
constraints by trappers with aboriginal rights, perhaps as a result of 
underestimating the extent of legal protections available. 
 

  The basis for much of the difficulty in the application of the law 
to trapping by aboriginal peoples is the difference in the way in which 
trapping is perceived by aboriginal and non-aboriginal societies. For 
aboriginal peoples, trapping is often just one of many activities that 
constitute the complex of bush life. For people outside aboriginal 
societies looking in, whether they be anthropologists, judges, or 
government officials, there has been a tendency to consider trapping as a 
distinct and indeed imported activity, not as an integral part of a 
coherent bush economy and society. In the application of the law, the 
aboriginal trapper has been the victim of mistaken identity based on 
flawed historical, anthropological, and legal models. It is high time that 
these models be critically examined.20  

 
19 Hutchins, Peter W. “The Law Applying to the Trapping of Furbearers by 
Aboriginal Peoples in Canada: A Case of Double Jeopardy”. In Wild Furbearer 
Management and Conservation in North America, edited by Milan Novak, James A. 
Baker, Martyn E. Obbard, Bruce Malloch. Ontario Ministry of Natural Resources, 
Toronto. 1987.  The author wishes to acknowledge with sincere thanks the invaluable 
research and editorial assistance of Kathleen Fisher. This treatise was completed for 
publication by the author on 14 January 1987.   

20 An example of where this re-examination is happening is Little Salmon/ Carmacks 

First Nation v. The Government of Yukon (Minister of Energy, Mines and Resources), 2007 
YKSC 28, in which the Mr. Justice R.S. Veale said in his Reasons for Decision, 
 

“[110] I conclude that the duty to consult in this agricultural land application 
involves providing notice, a complete informational package and the results 
of whatever environmental screening is required not only to the First Nation 
but to the affected trapper. The consultation aspect requires a direct 



“The Law Applying to the Trapping of Furbearers by Aboriginal Peoples” 2 

 
     

  The second part of this treatise will identify certain useful 
models and encouraging trends. Particular emphasis will be placed on 
the role of treaties. I refer to “treaty” in its largest sense and include in 
that term, as the courts increasingly are doing, a full range of 
instruments from the early Maritime Treaties of Peace and Friendship 
up to contemporary land claim agreements such as the James Bay and 
Québec Agreement (1975),21 the Northeastern Québec Agreement (1978),22 and 
the Inuvialuit Final Agreement (“the COPE Agreement”) (1984).23  
 

  The examination of treaties must go beyond the identification of 
rights recognized or granted; it must include the examination of the 
process and instruments from the point of view of the recognition of 
indigenous codes of conduct or management, and the establishment of 
new management regimes involving linkages between aboriginal peoples 
and federal and provincial game managers (James Bay Northern Québec  
Agreement 1985, Northeastern Québec Agreement 1978, Feit 1980,24 COPE 
Agreement 1984.)  
                                                                                                                           
When Trapping By Persons  
With Aboriginal Rights To Trap 
Is A Commercial Activity 
 

  One of the distinctions made between hunting and fishing 
activities by persons with aboriginal rights to hunt and fish and trapping 
activities by persons with aboriginal rights to trap is that trapping is 
regarded essentially as a “commercial” activity divorced from 

 
consultation with Johnny Sam and the First Nation to discuss their treaty 
rights and interests, to listen carefully and determine whether any of those 
rights and interests can be accommodated. There is no obligation to obtain 
the consent of the First Nation, but rather to determine in an honourable 
way if their interests can be accommodated.”     

21 James Bay and Northern Québec Agreement, 1975 (1976). Text of the Agreement signed 
11 November 1975. Editeurofficiel du Québec, Quebec City. 456 pp. 

22 Northeastern Québec Agreement, 1978. Text of the Agreement signed 31 January 1978. 

(Copies available through the Canadian Department of Indian Affairs and Northern 
Development, Gatineau, Québec.   

 
23 The Inuvialuit Final Agreement as amended, Inuvik, NWT, Inuvialuit Regional 
Corporation, reprinted 1998, 162 pp. The agreement is available online at 
<http://www.fjmc.ca/publications/IFA.pdf> Information about the agreement is 
available from the Inuvialuit Regional Corporation at  
<http://www.irc.inuvialuit.com/about/finalagreement.html>. Also known as the 
“COPE Agreement”, since it was negotiated by the Committee for Aboriginal 
Peoples’ Entitlement.   

24 Feit, H.A., 1980. “Restructuring Linkages between James Bay Cree and the state: 
historical experience and structural responses.” Paper prepared for the 2nd 
International Conference on Hunting and Gathering Societies, Quebec City, Quebec, 
29 pp.  

file:///C:/Users/mhunter/Desktop/%3chttp:/www.fjmc.ca/publications/IFA.pdf%3e
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subsistence activity. It is interesting that this perception appears to have 
developed during the early part of the 20th century and although not 
reflected in the historic treaties concluded with the Indian people during 
the 17th to 19th centuries, is found in the Natural Resource Transfer 
Agreements, provincial and federal legislation, and, to some extent, 
contemporary land claims agreements.  
 

  The tendency has been for both governments and courts to 
presume that there exists a restriction on the aboriginal and treaty right 
to hunt, this being that the activity must be carried out for food and not 
for “commercial” purposes. This interpretation is buttressed by the 
provisions of the Natural Resource Transfer Agreements covering the 
provinces of Alberta, Manitoba, and Saskatchewan, in which the right to 
hunt, trap, and fish, but only for food, is recognized as prevailing over 
provincial legislation. It is noteworthy that the treaties do not contain 
an express limitation on the recognition of a right to hunt. The right is 
expressed in various ways, but rarely, if ever, is it expressly restricted to 
hunting for food. This has not prevented the courts, however, from 
reading in a restriction.   
 

  The reluctance of courts and legislatures to recognize an 
aboriginal or treaty right to commercial hunting is well reflected in the 
judgment of Justice Harper of the New Brunswick Provincial Court in 
the case of R. V. Polchies et al [1982] where, in concluding on the rights 
referred to in the Maritime Treaty of 1889, he stated at page 164, 
 

(h) Since this “right to hunt” is an ancient right, and since only the 
white man kills for “sport”, the rights held by New Brunswick Indians 
are those cherished by their forefathers, i.e., the right to hunt for food for 
their own support as well as support of their families at any time of day 
in any season of the year. 
. . . 

 

(k) Because the right of New Brunswick Indians to hunt game animals is 
basically a right to hunt for food in the manner of their forefathers, 
should any Indian engage in hunting for sporting purposes only or for  
commercial gain, he will come within the ambit of the Fish and Wildlife 
Act and be subject to the same penalties or violation as any other hunter. 

  

  The restrictive effect of the provisions of the Natural Resources 
Transfer Agreements on treaty rights in regard to a right to hunt for 
commercial purposes was applied specifically to an Indian trapper in the 
case of R. v. Eddie George Boucher.25 In this case, the accused operated a 
trapline, principally for commercial purposes. He claimed an 
unrestricted right to trap pursuant to Treaty No. 8 and asserted this as a 
defence to the charge under section 19 of the Wildlife Act of Alberta.26 
The court held that it is only for food purposes that the right of Indians 

 
25 (7 September 1984), Fort McMurray A1629751R (Alta. Prov. Ct.); appeal dismissed 
(20 September 1985), Edmonton 84130022-SI-AOI (Alta. Q.B.) 

26 R.S.A. 1980, c. W-9. 
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to take or kill animals is unrestricted on unoccupied Crown lands or 
lands to which the Indians have a right to access. As the principal or 
primary purpose for which the animals were sought in this case was commercial, 
the accused was not protected by the Treaty and his defence to the charge had to 
fail.  An appeal, based among other things on the argument that the trial 
judge had not given sufficiently large interpretation to the hunting 
provisions in Treaty No. 8, was dismissed. 
 

  The presumption that trapping is a uniquely commercial activity 
not only leads to more restrictive legal treatment for native trapping but 
also disregards the social, religious, and economic context in which 
trapping by aboriginal peoples takes place (Feit 1973,27 Usher 1981.28) 
Although aboriginal trappers trap with a view to selling fur, and indeed 
have organized themselves into associations for the purposes of 
marketing fur, trapping remains but one element of bush activity. 
Animals are hunted and trapped for food as well as pelts. When, 
therefore, does the activity become “commercial”? 
 

  A report prepared by Berkes (1984)29 for the local Cree Trappers 
Associations Committee in Chisasibi, James Bay, contains what 
amounts to a code of conduct for bush activity. Here we see expressed a 
natural brake on trapping by Cree trappers – that all meat must be 
consumed, that there be no wastage. 
 

  Among the rules and practices stated are the following (Berkes 
1984:28-29, 39-40): 
 

3.24 The major principle is that everything is consumed and there is no 
wastage. 
. . . 

 

3.28 It is important that everything which is killed is eaten. Killing for 
fun (or for “recreation” or “sport” without eating it) is a transgression. 
What one kills, one keeps for eating.  
. . .    

 

5.1 Good trapline management means: 
5.1.1 Not killing too many so that the animals can produce again, 
5.1.2 Keeping the harvest in line with the number of beaver present 
on the basis of the trapper’s inventory of beaver lodges, 

 
27 Feit, H.A., 1973. The Ethno-ecology of the Waswanipi Cree, or how hunters can 
manage their resources. Pages 115-125 in B. Cox, ed., Cultural ecology: readings on the 
Canadian Indians and Eskimos. McClelland and Stewart Ltd., Toronto, Ontario.  

28 Usher, P.J. 1981. “Sustenance or Recreation?The Future of Native Wildlife 
Harvesting in Northern Canada. Pages 56-81 in M.M.R. Freedman, ed., Proceedings, 
First International Symposium on Renewable Resources and the Economy of the North. Banff, 
Alberta. Ottawa: Association of Canadian Universities, Northern Studies.  

29 Berkes, F. 1984. Rules for resource harvesting – customs and traditional practices in 
bush life among the Cree people of Chisaibi, James Bay, 4th revision December 1984). 
Cree Trappers Association’s Committee, Chisasibi, Quebec. 70 pp. 
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5.1.3 Keeping a balance between the number of animals killed and the 
number of skins that can be properly cleaned and meat consumed, 
5.1.4 Trapping a piece of land often enough so that it remains 
productive, 
5.1.5 Resting a piece of land for two or three years and not more than 
four years, 
5.1.6 Trapping animals when the fur is prime. 

 

 Of course, examples such as this can be cited with respect to 
aboriginal trappers across the country, through treaty negotiations, oral 
histories, internal codes, court testimony or other descriptions of 
subsistence or bush economies.30 
      

 The problem for the trapper who has aboriginal rights has been that 
game laws, preoccupied with protecting wildlife resources from over-
consumption through recreation or commercial hunting, have not taken 
into account the natural limitation imposed on a hunter hunting for food 
and managing his trapline on a principle of sustained yield, albeit one 
that does not always neatly correspond to government models.31 
Sustained yield harvesting by aboriginal peoples is undertaken for very 
pragmatic reasons unrelated to government regulation. As McDonnell 
observed in a study of the Waswanipi Crees of northern Quebec,32 
 

A Waswanipi hunter is not just anyone who can hunt, a kind of person 
who arrives in large numbers at the peak of an animal cycle and then 
moves on to other centers of activity when the animals are gone. A 
Waswanipi hunter is a product, and a very particular kind of product, of 
Waswanipi hunting society. Furthermore, should this society ever 
contemplate the bizarre idea of hunting and trapping everything in the 
vicinity and then moving on, they would clearly do so at their peril for 
the simple reason that the whole of the subarctic is already occupied by 
hunting societies.   

 

 Although aboriginal trapping, therefore, has a “commercial” 
component, it should not automatically be presumed to be an inherently 
commercial activity; its role in a multidimensional bush economy must 

 
30 For Labrador, see Brice-Bennett, C., 1977, Land Use in the Nain and Hopedale 
regions, pp. 97-203 in C. Brice-Bennett, ed., Our footprints are everywhere. Labrador, 
pp. 277-287; Brody, H., 1977: Permanence and change among the Inuit and settlers 
of Labrador, pp. 311-347 in C. Brice-Bennett, ibid; see Usher 1981 (ibid) and 1984, 
Property Rights: the basis of wildlife management. Pages 389-416 in National and 
Regional Interests in the North. Proceedings, 3rd National Workshop on People, 
Resources, and Environment North of 60, Canadian Arctic Resource Committee, 
Ottawa, Ontario. 

31 Tanner, A., 1979: “Bringing home animals: religious ideology and the mode of 
production of the Mistassini Cree hunters.” Memorial University of Newfoundland 
Inst., Soc. Econ. Res., St. John’s, 233 pp.  

 
32 McDonnell, R., in consultation with I. Larusic, 1986a. Forestry Operations and 

Waswanipi hunting. Report prepared by HUSO Serv. Inc., Montreal, Quebec, for 
the Grand Council of the Crees (of Quebec)/Cree Regional Authority, 477 pp.  



“The Law Applying to the Trapping of Furbearers by Aboriginal Peoples” 6 

 
not be ignored. The rationale for strict regulation of commercial and 
recreational uses of wildlife resources does not hold in the case of  
aboriginal trappers. An examination of the origin of aboriginal trapping 
– its aboriginality – confirms this contention. 
 
Trapping as an “Aboriginal Activity” 
   

There happens to be a lively anthropological debate over the 
“aboriginality of trapping” within a trapline system.33 Did a system of 
controlled and managed hunting territories exist prior to the arrival of 
the Europeans or did it evolve in response to the European demand for 
furs? The outcome of this debate, or at least the manner in which the 
courts perceive it, may lead to important legal consequences. What is at 
stake is the legal source of aboriginal trapping economies and their 
trapline systems.  
 

  The ebb and flow of the debate may be illustrated by the 
literature on the patterns of land tenure among the Indians of the 
Canadian Shield. It is particularly interesting to examine the case of 
Northern Quebec, where a system of beaver (Castor canadensis) 
preserves, unique in Canada, reserves virtually two-thirds of the 
province’s landmass for exclusive hunting and trapping of fur-bearing 
animals by Indians and Inuit 35 South of the treeline in particular, the 
preserves themselves are divided into hunting territories or traplines.  
 

  Among the government officials who worked on the 
establishment of the beaver preserve system in Quebec commencing 
during the 1920s, there was a conviction that the system reflected 
aboriginal land tenure. In a 1943, Hugh Conn, an official with the Indian 
Affairs Branch who was very active in the program, wrote: 
 

The chief reason for their [the Indians’] appreciation is that, once the 
white man’s practices of written leases and agreement are disposed of we 
adhere to Indian manners of procedure and pattern our organization after 
their sound, well-established custom. The plan of organization used in our 
fur preserves is an adaptation and elaboration of the aboriginal plan of land 
tenure that from time immemorial has served the Indian population.  

 

 
Under this system, every square mile in the forested portion of Eastern 
Canada, was owned and occupied by tribes, bands [and] finally families of 

 
33 A.G. Ontario v. Bear Island Foundation et al, (1985), 15 D.L.R. (4th) 321; [1985 1 C.N.L.R. 
1 (Ont. H.C.J.). Sutton, I., 1975: Indian Land Tenure, Clearwater Publ.Co., New 
York, N.Y., 290 pp. Rogers and Leacock, 1981: Montagnais-Naskapi, pp. 169-189 in J. 
Helm, ed., Handbook of North American Indians, vol. 6, Smithsonian Institution, 
Washington, D.C.  Feit 1983 Algonkian hunting territories before European Contact, paper 
presented at 3rd International Conference on Hunting and Gathering Societies, Bad 
Homberg, West Germany.  Berkes 1985, Ecoloy, common property resources and hunting 
territories, paper given at a session on Northern Algonkian land tenure systems ad the 
Canadian Ethnology Society Meeting, Toronto, Ontario. 

35 Regulation respecting beaver reserves, R.R.Q., 1981, c. C-61, r. 31.  
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Indians even as we divide into provinces, counties, townships and lots. 
True, there were no fences, surveyed lines, monuments or other artificial 
landmarks separating the various land divisions, but they were 
nevertheless rigidly bounded by such natural land marks as watersheds, 
rivers and chains of lakes with their connecting portages.36 

 
Early anthropological work in the area appeared to confirm the 
aboriginality of family hunting territories.37 This thesis is reflected in 
vol. 6 of the Handbook of North American Indians:38

Never has the band been a landowning unit. Nor, before 1850 (and 
perhaps earlier, Morantz 197839), did “family hunting territories” as 
constituted around 1900 exist, instead all resources were “free goods” 
(Leacock 1954; R. Knight 1965). However, hunting groups commonly 
utilized particular districts or “hunting areas”, and as furbearers, 
especially beaver, became important trade items, regularized access to 
such areas took on new significance. With the emergence of a full-
fledged trapping economy, usufructuary  rights to trap in specific 
territories became established (D. S. Davidson 1928c 42-59; Speck 1923) 
and along with them the distinction between resources used for group 
needs and those that were sold or traded to Europeans. The former 
remained available to anyone, while the latter became the property of the 
hunting groups or individual on whose territory they occurred (Rogers 
and Leacock 1981:181).  

  
 Only 10 years ago Sutton (1975:195), after reviewing the literature, 
could conclude that “[d]espite differences in interpretation of data, most 
of the literature of the past twenty ears at least sustains the post-contact 
theory of the origin of the family hunting territory.” It appears, 
however, that during the past 10 years there has been a significant shift 
back to acceptance of aboriginality (Feit 1983, Berkes 1985). For one, Dr. 
Edward Rogers, who collaborated on the Handbook of North American 
Indians, appears to have reconsidered. (It should be noted that the 
Handbook, although published in 1981, was in press for nearly a decade.) 
Dr. Rogers had occasion to testify as an expert witness in recent legal 
proceedings, and to confirm his reassessment (Bear Island 1985). The 
Court, in reviewing Dr. Rogers’ testimony, stated at page 373: 

 
36 Conn, H.R., 1945: Report on Fur Conservation in the Province of Quebec. Public Archives 
of Cnada, Indian Affairs Branch, RG10, vol. 6752, File 420-10-1-3, vol. 1, 11 pp. 

37 Speck, Frank G.,1914-1915: Basis of American ownership of the land. University 
Pennsylvania, Univ.Lectures 2: 181-196; Speck 1915: “Family Hunting Territories and 
Social Life of Various Algonkian Bands of the Ottawa Valley”, Mem. Canadian 
Geological Survey, Anthropol. Ser. 8, 70: 1-10; I. Sutton, 1975, ibid, p. 193; Feit, 1983, ibid. 

38 Helm, J., editor, 1981. Handbook of North American Indians, vol. 6. Smithsonian 

Institution, Washington, D.C., 837 pp. 

39 Morantz, T. 1978. “The probability of family hunting territories in eighteenth century 
James Bay: old evidence newly presented,” pages 224-236, in W. Cowan, ed., Papers, 9th 
Algonquian Conference, Carleton University, Ottawa, Ontario.  
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Until approximately the last 10 to 15 years, Dr. Rogers and most other 
anthropologists believed that Indians living in the Canadian Shield area  
were nomadic and had no fixed place of abode or territory. While Dr.  
Rogers had made no study in the Temagami area, he had studied the  
Crane Indians in northwestern Ontario and the Mistassini Indians in  
Quebec. Both of these studies related to post-contact periods, subsequent  
to the fur trade. As a result of these studies, Dr. Rogers is now of the  
opinion that Indians in the Canadian Shield, as families, had relatively  
permanent hunting territories. He also believes that this continuity of  
location predated contact with the European fur trade.  

 

 Morantz (1978) uncovered some interesting material confirming 
early existence of family hunting territories in what was then Rupert’s 
Land. The following extract from the Eastmain Post Journal of 1745 is 
most revealing (Morantz 1978:233). 
 

Ever Indian hath a River or Part whear ya Resorts to ye winter season & 
in som are More fish yn others. But ya count it a Trespass to kill 
anything in one anothers Leiberty for last winter one of our Indians did 
not kill one Martain & I asked him ye rason. He sade another Indian 
tould him all ye martains Be Longd to him so he sade he lived on Dear & 
som Rabbits. 

 

 What are the legal consequences of the debate over aboriginality? 
First, if trapping economies with defined family hunting territories 
existed prior to contact, then the legal basis for contemporary land use 
could be claimed to be the aboriginal rights recognized and affirmed in 
the Constitution of Canada. If, on the other hand, defined family 
hunting territories developed in response to European trade demands but 
prior to the Royal Proclamation of 176341 and the subsequent treaty process, 
it could be argued that for aboriginal peoples subject to treaty, this 
system of tenure forms part of the “treaty rights” now recognized and 
affirmed in the Constitution, as it was a condition prevailing at the time 
of treaties. 
 

 Finally, if the origin of the trapline system is the intervention in 
various parts of Canada by government through the creation of beaver 
preserves and registered traplines, the source of right would be  
provincial or federal legislation and administrative action by 
government (see, for example, Sutton 198043). 
 

 The historic and contemporary patterns of land and resource use 
involved in trapping fit awkwardly into the legal tests for continued 
existence of aboriginal rights and titles devised by lawyers over the 
centuries. The emerging consensus among anthropologists as to the 
aboriginality of hunting territories appears to confirm that it is perhaps 
the legal tests that are awkward, not the fit. These legal tests include 
whether claimants’ ancestors constituted an “organized” society 

 
41 Reprinted in R.S.C. 1970, App. II, No. 1)  

43  Sutton, C.G. 1980. Trappers’ Rights. Rep. Prepared for the Alberta Trappers’ 
Centennial Association and Native Outreach, Edmonton, 62 pp.  
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occupying and holding territory “in common” and whether that use and 
tenure had continued uninterrupted to the present. 
 

 Attempts by the courts to match these tests to the facts of aboriginal 
trapping economies has led to some ironic results, which should give 
both lawyers and trappers cause to reflect. One example is found in the 
injunction proceedings on the James Bay project during the early 1970s.46 
The Cree and Inuit petitioners seeking an injunction pointed to the 
extensive coverage of the territory in question by traplines and to the 
links with historic family hunting territories.  
 

 The Quebec government and the Crown corporations, on the other 
hand, argued that the beaver preserve system and the traplines had been 
established by Quebec during the 1930s in response to a depleted resource 
and with a view to assisting the Indian people. Because the government 
had formally established the system and was administering it, they 
argued, an abandonment of traditional ways and an administrative 
presence in the territory incompatible with the survival of aboriginal 
title were established. 
 

 The judge hearing the petition, Mr. Justice Malouf, concluded in 
favor of petitioners, citing the importance of trapping in the territory as 
evidence of petitioners’ dependence on the land. The Quebec Court of 
Appeal, in overturning the judgment of Mr. Justice Malouf, appeared to 
favour the government argument in respect of the presence of a trapline 
system in the territory as constituting an administrative presence by 
government incompatible with the continued existence of aboriginal 
title (Société de développement de la Baie James et al. c. Chef Robert 
Kanatewat et al,  [1975] C.A. 166). This issue was not decided on the 
merits by the Supreme Court of Canada as a result of settlement out of 
court and execution of the James Bay and Northern Québec Agreement 
(1975). The role of the Agreement in determining rights to trapping and 
game management techniques will be discussed below.  
 

 A second example of judicial irony in this area is the Cheechoo case,47 
a judgment of the Ontario district court in 1980. The issue before the 
court was whether a treaty Indian could trap without a licence on lands 
ceded to Canada under Treaty No. 9 in contravention of the Ontario 
Game and Fish Act.48 The irony, not missed by the court, was that the 
treaty right to hunt, fish, and trap on ceded land was being invoked 
against Ontario legislature provisions that purported to recognize and 
protect the traditional Indian trapline system. The initial irony in the 
case is that the issue was between two Treaty No. 9 Indians, one 
invoking the treaty and the other invoking Ontario legislation. Mr. 
Justice Maranger stated, at page 46: 
 

 
47 Cheechoo v. The Queen, [1981] 3. C.N.I.R. 45).  

48 R.S.O. 1970, c. 186, s. 57.  
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The facts are really not in dispute and would disclose that Simeon Cheechoo 
trapped on a trapline without a license or the permission of the licensee, Bert 
Moore. Both the accused and Bert Moore are Treaty #9 Indians and it is in 
one sense somewhat ironic that in effect one Treaty #9 seeks refuge in the 
defences that might be made available to him under the treaty whereas Bert 
Moore asks the court for the protection afforded him under section 57 of The 
Game and Fish Act and [to] prohibit the accused from infringing on his 
trapline.  
 

 The irony continues with the Crown attempting to defend its 
legislation by claiming that it merely enshrines the traditional Indian 
trapline system. The judge, while interested, was not persuaded: 
 

An interesting argument was made by Crown counsel when he stated 
that the requirement of a licence to trap fur-bearing animals is for the 
purpose of acquiring exclusive trapping rights in an area designated in 
Ontario Regulation 639/77 and that all that is occurring with respect to 
the Indians is that the province is simply, by formal regulation, 
establishing a trapline system that traditionally existed with the native 
people. Evidence was given at trial by one Carol [Carl] Monk to the 
effect that historically and by tradition, the native people had family 
hunting areas or traplines which were exclusive traplines to the 
individuals or family members. This argument, although interesting, 
cannot prevail since no matter how one looks at it, the province would 
then be legislating to interfere and abridge certain rights reserved unto 
the Indians in Treaty #9. (Cheechoo, 1981, 49-50). 

 

 The same issue is discussed by Brody (1981:94-95) with reference to 
another part of the country and another treaty, northeastern British 
Columbia and Treaty No. 8. 
 

 Finally, the judgment of Mr. Justice Steele in Bear Island (1985) 
provides a good example of the double jeopardy inherent in this debate. 
In his review of the proof on aboriginal occupation of the land claim 
area under consideration, Mr. Justice Steele concluded that at least at the 
relevant date, 1763, the system of family permanent hunting territories 
was well established, and in support he cited the testimony of Dr. 
Edward Rogers, referred to above. Having ascertained the historic and 
possibly pre-contact character of the family hunting territories, the judge 
used this fact to conclude that there was no evidence of “an organized 
society” over the land claim territory in 1763 as is required for the 
establishment of aboriginal title, in Justice Steele’s opinion. At page 374, 
Mr. Justice Steele stated: 
 

There was no rigid structure in the early days. There was either a very 
weak or nonexistent band control in this area. It is only recently, after 
the many debates of the defendants’ council, that a formal, rigid 
structure has been evolved. Hence I find that there is no evidence of the 
existence of a band or of its control over allocation of land in family 
hunting territories in 1763 or until, at the earliest, 1850. There is no 
evidence that there was an organized society in 1763 encompassing all the 
families on the charts.

 

 The irony reaches a crescendo in the judge’s analysis as to whether 
there had been extinguishment of aboriginal rights in the land claim 
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area. As is often the case, the court referred to legislative actions and 
physical developments affecting the land claim area to maintain that the 
aboriginal right had been extinguished. Among the facts used to reach 
such a conclusion was the presence of registered traplines in the land 
claim area, notwithstanding that many of these traplines were held by 
members of the Bear Island Foundation, the defendant. At page 432 of 
the judgment, Mr. Justice Steele stated: 
 

These are registered traplines licensed under the Game and Fish Act for 
the harvesting of fur-bearing animals. Trapping licenses over most of the 
Land Claim Area were issued to persons who are not members of the 
defendants, 1,131 square miles [2,950 km2 ] or 29% of the lands in question 
were licensed by the provincial government to the Bear Island Co-
operative for exclusive trapping by members of the defendants, although 
the co-operative permits one non-Indian trapper to trap within its 
licensed area because no member of the defendants was interested in that 
particular area. The government also issued a trapping license directly to 
one of the members of the defendants who chose not to be part of the co-
operative.   

  

 The conclusion drawn by Mr. Justice Steele was that legislative and 
administrative actions of the Crown had resulted in extinguishment of 
the aboriginal rights of the defendants. 
 

 From the examples above, we see that attempts by aboriginal 
claimants in litigation to establish “continued occupation” based on 
aboriginality of hunting territories have often backfired, with courts 
inferring that historical existence implies “lack of organized society” 
(Bear Island, 1985) and that contemporary existence implies 
“extinguishment” (Kanatewat, 1975; , Bear Island 1985). The courts are 
inclined to believe that aboriginality is only helpful if recognized by 
treaty (Cheechoo, 1981).  
  

The Trapper’s Interest in a Trapline 
as an “Enforceable Right” 
 

Trapping is often distinguished from hunting and fishing activities in 
that it is carried out in an area recognized in legislation over which the 
trapper enjoys certain exclusive rights – the trapline. Some examples of 
how courts have dealt with the regulatory intervention of governments 
in trapline systems insofar as the collective interest is concerned already 
have been discussed. (Kanatewat; Cheechoo; Bear Island). A further legal 
problem inherent in trapping by aboriginal peoples is the question of the 
legal interest, if any, of an individual trapper in the trapline and its 
resources. The right of the trapper may derive from traditional and 
indigenous hunting systems, from government regulation, or indeed, 
from both.  
 

 For the individual trapper there are problems associated with 
depending entirely on any one of these possible sources. There are often 
cases where the exercise of the rights of trappers is interfered with 
through government regulatory action or authorized competing land 
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uses such as renewable or non-renewable resource developments, and 
where recourse to defences based on aboriginal or treaty rights are not 
available.  
 

 As we have seen, the very existence of traplines has been used to 
deny the survival of aboriginal rights and titles. Not only is it argued 
that government regulations respecting the establishment and 
management of trapline systems may indicate an intention to exercise 
complete dominion over a territory inconsistent with the survival of 
aboriginal title, but the very fact that the trapline system is a more 
individualized form of land use has led to conclusions that it does not fit 
the test of lands held in common for the use and benefit of an 
“organized society”. To complicate matters, impacts on one or a limited 
number of traplines might well be judged not to affect sufficiently the 
rights and interests of a collectivity so as to justify enjoining 
development activity. 
 

 With respect to treaty rights, affected traplines may be situated 
outside territories covered by treaty. In territories where treaties do 
apply, the trapper will still be required to prove that his or her interest in 
a trapline is contemplated by the terms of the treaty. This could be 
difficult, as we have seen in regard to the perception of trapping as a 
commercial activity not contemplated by the historical treaties.  
 

 As with other aspects of trapping by aboriginal peoples, the 
relationship of the trapper to the trapline and its resources, in particular 
the origin of that relationship, forces the trapper into that judicial limbo 
we have been examining. There is evidence that government regulation 
of trapping and the establishment of registered traplines, beaver 
preserves, or other techniques were introduced to protect Indian 
trappers. (Conn 1943) It is often alleged that aboriginal patterns of land 
use have been respected and followed (Cheechoo, 1981, Brody 1981). 
Registration of traplines, however, was a concept foreign to aboriginal 
trappers and was introduced throughout the country largely in response 
to conflicts between indigenous trappers and newly arrived “white” 
trappers (Conn 1943, Fumoleau 1973,54 Brody 1981.55 
 

During the 1920s, government officials began to map trapping areas. 
These were then given to individuals or to families who, in return for the 
purchase of an annual trapping licence, acquired an exclusive right to 
trap their “registered lines”. This system was first introduced in British 
Columbia, but spread to all parts of northern Canada excluding the High 
Arctic, which still lay beyond the reach of all but the most adventurous 
of white trappers. These registered traplines were an attempt to 
introduce an orderly White presence in the wilderness, and were also 

 
54 Fumoleu, R. 1973. As Long As This Land Shall Last: a History of Treaty 8 and Treaty 11, 

1970-1939.  McLelland and Stewart Ltd., Toronto, Ontario 415 pp.  

55 Brody, H. 1981. Maps and Dreams: Indians and the British Columbia Frontier. Doulas & 
McIntyre, Vancouver, B.C. 297 pp. Prime Minister Brian Mulroney in his opening 
remarks to the First Ministers’ Conference on, 1985, quoted from this book.  
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held to be the only way of protecting limited wildlife resources from 
excessive harvesting. They were equally an attempt to bring what were 
considered the Indians’ unusual economic practices into line with ideas 
of ownership and exclusivity in the interests of rational production for a 
market economy. Registration was not designed with Indian land use or 
Indian interests in mind, but Indians everywhere were urged to register 
lines and accept the rules of the newest colonial game. This was the first 
direct attack upon and restriction of Indian life in the region. (Brody 
1981: 88-896) 

 

 Through misrepresentation and misunderstanding, treaty Indians 
actually came to believe that registered traplines recognized and 
protected treaty rights, whereas government officials often operated 
under the assumption that registration provided no substantive 
protection against competing land uses. C.C. Perry, Assistant Indian 
Commissioner for British Columbia, in a report filed in 1932 dealing 
with the trapline problem, contented that there was no need to give the 
Indians any more hunting lands “until such time as the settlement of 
that country makes it necessary for the Indians, who have no estate 
right in their traplines, to move on” (Brody 1981:96; see also Sutton 
1980.) 
 

 An interesting study on trappers’ rights prepared for the Alberta 
Trappers’ Central Association and Native Outreach described the 
contemporary situation in Alberta: 
 

Officials of the Provincial Government generally are committed to an 
interpretation of the trapper’s rights which limits the interest granted in 
the Certificate of Registration to less than an interest in land. The 
trapper’s interest is described as a mere “licence”, (Sutton 1980:10)  

 

 Yet the trapline has become an important expression of Indian land 
and resource use. The perception of the registered trapline as a “last 
defence” against loss of land is eloquently set out by Brody (1981:97, 99) 
with reference to northeastern British Columbia.  
 

Trapline registration may seem remote from present-day problems. Not 
so, however. It is impossible to make sense of the issues that now 
preoccupy the Indians unless their progressive loss of land and gradual 
confinement are well understood. 
. . . 
  

The registered traplines represent land that remains to Indian people; the 
land to which, in spite of previous and great losses, they feel they have 
clear title. Here, in a circle drawn on a map in some white game official’s 
office, and in circles that are drawn on maps in the people’s own minds, 
there still is room for the Beaver, Cree, or Slavey way of life. For them, 
it is the bitterest of ironies, therefore, to be told that in Canadian law, 
registered traplines grant no hunting rights, and no protection against 
other activities that would destroy the wildlife on them. Only if the term 
“trapline” is fortified by the meanings that the Indians give the word can 
the importance of their traplines be grasped. The Indians’ dismay and 
fury when new intrusions threaten their traplines are a measure of the 
importance they attach to them.  
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 Contemporary treaties and legislation passed pursuant to them 
address the question of trapline systems (see the James Bay and 
Northern Quebec Agreement 1975). The aboriginal beneficiaries of these 
treaties still refer to “government recognition” of their trapline systems, 
but may now do so with more confidence. 
 

1.1 The main principle in the ownership of the land is to keep traditional 
law and order in that area, to ensure that the land is not abused, and to 
oversee the sharing of the wealth of the land. 

 

1.2 The ownership of the land rests with the tallyman, the senior trapper 
who knows the area best and who is also recognized by Provincial law as the 
person in charge of a registered trapping territory (trapline). (Berkes 
1984:9) (emphasis added [in the original]) 

 

 For non-treaty peoples, however, the price that may be paid for 
government recognition and enforcement of trapping rights is a total 
dependence on government legislative and administrative action.  
 

 Trapline registration systems may constitute for the trapper with 
aboriginal or treaty rights a denial of an independent right to trap based 
on aboriginal rights or traditional use. At the same time, governments 
have been reluctant to recognize in trapline registration the basis for an 
enforceable legal interest allowing a trapper to enforce his or her rights 
against competing land use or to seek compensation (e.g., Sutton, 
1980:10) In the light of past treatment of aboriginal trappers as mere 
squatters required to move aside when their land was required for 
resource development, the possibility of invoking legally enforceable 
rights against competing land and resource users is very important 
 

 What are the problems for aboriginal trappers in recognizing and 
depending on government registration and licensing systems? Tanner 
(1979), in discussing the land tenure system of the Mistassini Cree 
hunters of northern Quebec, pointed out that the system of “beaver 
preserves” introduced by the provincial government in 1948 for the 
Mistassini hunting territories is based on quite different principles than 
is the Mistassini system of land tenure. Examples provided by Tanner 
of how the Mistassini system of land tenure differed from the 
government system include the identification of the “leader” of the 
hunting group who claims ownership of territory, the transmission of 
“ownership” of the territory through inheritance, and deviation from the 
government system of “sustained yield wildlife harvest” made necessary 
in the northern extremes of the boreal forest as a result of scattered 
resources and large territories. The flexibility of the indigenous system 
compared with the government system is emphasized: 
 

One effect of the introduction of the system of registered traplines and 
fixed quotas may have been to lead trappers to emphasize, when 
questioned, the flexibility of their own system over the long run, in 
contrast to the fixed nature of the new government scheme. This is one 
possible explanation for statements to the effect that before the 
introduction of registered traplines, anyone could trap wherever they 
wished. These statements would be ideological correctives to what are 
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seen as the distortions introduced by the “fixed” new system. (Tanner 
1979:192). 

 

 McDonnell (1986b),56 in a study of Waswanipi Cree harvesting, 
emphasized the distortion in the indigenous Waswanipi land tenure 
system (what he referred to as the “people-land relations”) by 
government mapping of traplines and designation of principal trappers 
for administrative purposes. McDonnell emphasized the changing 
nature of the people-land relationship over time, stating that an interest 
in a hunting territory derived not from paper title or government 
administrative acknowledgment of land use at a moment in history but 
rather from continual effective occupation and use of hunting territories. 
As use diminished so did title and the land became available to others, 
resulting in the “endless building up and dismantling of hunting 
territories according to the needs, energy, and ambition of specific 
individuals in every generation” (McDonnell 1986b:8). 
 

 McDonnell’s analysis of the present Waswanipi hunting territories 
and boundaries is not incompatible with the notion of the aboriginality 
of the system of hunting territories or with the proposition that trappers 
occupying and using a territory may enjoy an enforceable legal interest 
in that territory. At any moment in time a pattern of discrete territories 
is decipherable. Over time, however, the boundaries of these territories 
will shift. In McDonnell’s (1986b:49) words, “the general situation 
might best be construed as a series of core hunting areas with shifting 
and provisional peripheries.” The delimitation of Waswanipi hunting 
territories is not, therefore, the result of ancient land holdings or 
administrative fiat, but rather use and occupation: 
 

Several illustrative cases suggest a means of securing a purchase on the 
Waswanipi notion of territorial boundary and all of these indicate that it 
was something created not by age-old demarcations anymore than by 
latter-day representations on a map. Rather a boundary was created and 
sustained by people using the land and continuously establishing their 
presence on it. Boundaries, in other words, followed from practice rather 
than principle or, to put it slightly differently, the boundary principle 
was expressed in practice and there is every indication that as practices 

 
56 McDonnell, R., in consultation with I. Larusic. 1986b. Waswanipi hunting 

organization: an exploratory discussion of boundaries, conservation and status. Report 
prepared by HUSO Serv. Inc., Montreal, Quebec, for the Grand Council of the 
Crees (of Quebec)/Cree Regional Authority, 47 pp.  
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changes, so too did boundaries both in where they were to be found and 
in their interpretation. (McDonnell 1986b:13). 

 

 Government mapping and “organization” of Inland Cree hunting 
territories blunted the dynamism of the system by arbitrarily picking a 
moment in history and freezing the people-land relationship as of that 
moment. 
 

One can appreciate from the above that in certain respects the 
delineation of the traplines, the magnification of the position of principal 
hunter as the agent responsible for the program, and the quota system 
designed to regulate the harvest of furs were all features that were in 
accord with the centralizing and regulatory goals of non-Cree 
commercial and administrative interests. However, it should not be 
thought that these features constituted an utterly arbitrary imposition on 
a Waswanipi state of affairs, for it is true that at any given time most 
hunters were habitually associated with a core hunting and trapping area 
and residential groups did recognize status differences between hunters 
such that one was held to be largely responsible for group movements 
and the pace and direction of hunting and trapping activities. What was 
arbitrary here was not what these external agencies recognized but what they 
failed to recognize and incorporate into the program. Notably, they did not 
recognize they had caught a moment in a complex social process of land use and 
thereby arrested its rhythm in ways that made the process much less able to 
respond to changes of need, individual capacity and demographic flux as these 
factor corresponded to land use. (McDonnell 1986:10-11) (emphasis added) 

 

 To depend entirely on a government system would not only deny 
long-standing practices but introduce rigidity through adherence to 
inappropriate rules.  
 

 As Rush (1982:39)57 states, “The privatization of the trapline 
invariable produced and sometimes continues to produce the breakup of 
the traditional collective form of land use. 
 

In [the British Columbia case] of Re Tompkins and Ardill, [1947] 1 
W.W.R. 16, County Court Judge Woodburn held that a trapper could 
not “sell” or transfer his trapline to another without complying with the 
registration provisions of the Game Act, R.S.B.C. 1936, c. 108. The case 
confirmed that there were no trapping privileges except those granted by 
registration. The case affects the right of Indian trappers to transfer their 
traplines to other clan members or to devolve their trapline possessions 

 
57 Rush, Stewart, 1982. “Indian trapping: conflict over furs”. Pages 35-40 in Indians 

and the law. Cont. Legal Education Soc., British Columbia, Vancouver.  
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upon death. Therefore, it is a significant incursion on the cultural and 
social importance of the trapline as a signpost of wealth in the Indian 
community.58 

 

Some Legal Remedies Available  
For Trappers With Aboriginal or Treaty Rights 
 

In the first part of this chapter, we examined some problems particular 
to trappers with aboriginal or treaty rights with emphasis on a) the 
ambiguous legal status of the activity of trapping and b) the areas in 
which this activity is carried out – traplines and beaver preserves. 
 

  The perception of trapping as a “commercial” activity, the 
skepticism surrounding the aboriginal character of trapping, and the 

 
58 Tompkins was referred to, but not applied, in the 2003 Environmental Appeal Board 
(British Columbia) Appeal No. 2001-WIL-016(e) between Ignace Burke, Julie Michel, 
and Lynn Michel and the Regional Wildlife Manager. In its decision, the panel wrote,  
 

“In Tomkins, there was a dispute over the rights to trap in a particular area. Two 
separate traplines existed on either side of the shore of a river (the “Tomkins 
line” and the “Ardill Line”.) Mr. Tompkins . . . claimed, in part, he was entitled 
to trap the whole area based on alleged prior rights. The Court considered the 
history of the law and legislation in relation to traplines. The Court noted that 
prior to 1925, there was no registration system in place for traplines. However, in 
1925 regulations were enacted under the Game Act requiring traplines to be 
registered. After that time, there were no trapping privileges outside of those 
acquired by registration. Woodburn C.C.J. noted at page 18:  

For many years prior to 1925 and also up to the present time appears a clause 
in the various Game Acts providing for arbitration of trapping-ground priority 
disputes. This must have been a difficult task in the old days when trapping 
was a promiscuous affair – how very much lighter it must have become since 
the passing of the law that all trap-lines must be registered – for any such 
disputes could be easily avoided or adjusted at the time of application for 
registration.  

“It is apparent from the Tompkins decision that previous incarnations of section 45 
of the Act (e.g., section 39(2) of the Game Act) were used to resolve disputes 
between trappers holding separate (most likely, adjacent) traplines in existence 
before the registration system came into effect. Woodburn C.C.J. also states  

…since the days of registration arrived in 1925, “priorities” in a normal trap-
line transaction would not pass from owner to owner. As previously pointed 
out, there are no trapping privileges outside of those acquired by registration, 
each registration being cancelled and a completely new registration effected 
every time a change of ownership of a trap-line takes place. The question of 
priorities may have been important in the days before registration, but today 
surely such disputes must be confined to those of existing registrants. (p. 24)  
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difficulties in defining the legal interest of a trapper in a trapline are all 
issues unique to wild fur trapping by aboriginal peoples. They must be 
seen, however, in the larger context of three major threats to hunting, 
fishing, and trapping activities by aboriginal peoples. I refer to 
regulatory restrictions imposed by provincial or federal legislation, 
pressures on the land base and resources caused by competing and 
incompatible land uses, and finally, the effects of the growing 
international anti-trapping movement.  
 

  From the point of view of the aboriginal trapper, the imposition 
of regulatory regimes can inhibit the functioning of the traditional or 
indigenous patterns of land tenure, management of resources, 
transmission of property, and subsistence activities. Authorized 
competing and incompatible land use, of course, can lead to curtailment 
of trapping activity entailing serious cultural, social, and economic 
losses. The anti-trapping movement threatens to result in both reduced 
markets and possible governmental regulatory responses in the form of 
controls over, or curtailment of, trapping.  
  
The Role of Treaties 
 
  

What are the available defenses for the aboriginal and treaty rights of 
trappers? Even here, the trappers are faced with a juridical paradox. 
Whereas it appears that the best defence against regulatory restrictions 
is the possibility of invoking treaty rights, the treaties themselves have 
been regarded in the past as instruments authorizing settlement and 
development of lands – the competing and incompatible land uses 
referred to above. Unextinguished aboriginal rights, although sometimes 
successfully used to oppose physical interference by development or 
settlement, do not, in the light of developed jurisprudence, assist in 
limiting the application of provincial or federal law.59 
 

  The Treaty as Shield – The role of the treaties in limiting the 
application of provincial law to hunting, fishing, and trapping by status 
Indians is found in s. 88 of the Indian Act,60 which reads: 

Subject to the terms of any treaty and any other Acts of the Parliament 
of Canada, all laws of general application from time to time in force in 

 
59 This statement must be nuanced in light of jurisprudence since this text was prepared. 

See Delgamuukw v. British Columbia, [1997] 3 SCR 1010.  

60 R.S.C. 1970, c. I-6   
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any province are applicable to and in respect of Indians in the province, 
except to the extent that such laws are inconsistent with this Act or any 
order, rule, regulation or bylaw made thereunder, and except to the 
extent that such laws make provision for any matter for which provision 
is made by or under this Act. 

  

  The importance of treaties in deflecting provincial law was stated 
clearly by the Supreme Court of Canada in Kruger and Manuel v. the 
Queen.61 Mr. Justice Dickson (as he then was) for the Court stated, 
 

It has been urged in argument that Indians having historic hunting 
rights which they have not surrendered should not be placed in a more 
invidious position than those who entered treaties, the terms of which 
preserved those rights. However receptive one may be to such an 
argument on compassionate rounds, the plain fact is that s. 88 of the 
Indian Act, enacted by the Parliament of Canada, provides that “subject 
to the terms of any treaty” all laws of general application from time to 
time in force in any province are applicable to and in respect of Indians 
in the province, except as stated. The terms of the treaty are paramount; 
in the absence of a treaty, provincial laws of general application apply. 

 

  This protection was confirmed by the Supreme Court in an 
important judgment – James Matthew Simon v. The Queen et al62 where 
Chief Justice Dickson stated: 
 

This case raises the important question of the interplay between the 
treaty rights of native peoples and provincial legislation . . .  As noted, it 
is clear that under s. 88 of the Indian Act provincial legislation cannot 
restrict native treaty rights. If conflict arises, the terms of the treaty 
prevail.63

This role for treaties has become particularly important in recent years, 
as the Supreme Court has gradually put to rest the argument based on 

 
61 [1978] 1 S.C.R. 104, 75 D.L.R. (3d) 434, 15 N.R. 495, 34 C.C.C. (2d) 377, [1977] 4 
W.W.R. 300 (S.C.C.), at pp. 114-115 

62 [1985] 2 S.C.R. 387, p. 390, p. 413, [1986] 1 CV.N.L.R. 153 (S.C.C.)  

63 This, of course, is all the more true with the adoption of sec 35 of the Constitution 

Act 1982. However, an unfortunate development in recent Supreme Court of Canada 
judgements throws considerable uncertainty on the application of sovereign 
immunity. See Chief Justice McLachlan in Tsilhqot’in Nation v. British Columbia, 
[2014] 2 SCR 257 
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pure constitutional grounds that provincial game legislation interfered 
with “Indianness” and therefore could not apply.64 
 

  The Treaty as Licence – The paradox present here is that although 
treaties may serve as defence against legislative interference, they may 
also be interpreted as a license for physical interference. The effect of 
the treaty of 3 October 1873 between the Crown and “the Saulteaux tribe 
of Ojibbeway”, as the treaty says, covering an area of approximately 
129,500 km2 (50,000 miles2) if which 82,800 km2 (32,000 miles2) in Ontario 
were in dispute, was considered in the important case of St. Catherine’s 
Milling and Lumber Company v. The Queen (1888).65 Lord Watson, 
delivering the judgment for the Judicial Committee of the Privy 
Council, stated at p. 60: 
 

By the treaty of 1873, the Indian inhabitants ceded and released the 
territory in dispute, in order that it might be opened up for settlement, 
immigration, and such other purpose as to Her Majesty seem fit, “to the 
Government of Dominion of Canada” for the Queen and Her successors 
for ever. 

 

  The absence of treaty, on the other hand, has led the courts to 
conclude that the lands have not been “opened up”. In the judgment in 
first instance in Kanatewat (1973) granting an interlocutory injunction to 
Cree and Cree and Inuit petitioners against the James Bay Project, Mr. 
Justice Malouf concluded,66 

  
Suffice it to say that the material examined in this part clearly shows 
that at the very least the Cree Indians and Eskimo have been exercising 
personal and usufructuary rights over the territory and the lands adjacent 
thereto. They have been in possession and occupation of these lands and 
exercising fishing, hunting and trapping rights therein since time 
immemorial. It has been shown that the Government of Canada entered 
into treaties with Indians whenever it desired to obtain lands for the 
purposes of settlement or otherwise. In view of the obligation assumed 
by the Province of Quebec in the Legislation of 1912 it appears that the 

 
64 Cardinal v. A.G. Alberta, 1974 S.C.R. 695, [1973] 6 W.W.R. 205, 40 D.L.R. (3d) 553, 13 

C.C.C. (2d) 1 S.C.C.  Kruger and Manuel v. the Queen [1978].  Dick v. The Queen et al., 
[1985] 2 S.C.R. 309; [1985] 4 C.N.L.R. 55 (S.C.C.) 

65 (1888), 14 A.C. 46; 58 L.J.P.C. 54, 60 L.T. 197, 5 T.L.R. 125; 4 Cart. B.N.A. 107 (P.C.) 

66 Chief Robert Kanatewat at page 88 of the unreported English judgment. 
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Province of Quebec cannot develop or otherwise open up these lands for 
settlement without acting in the same manner, that is, without the prior 
agreement of the Indians and Eskimos.  

 

  The proceedings in the courts of British Columbia respecting 
proposed logging operations by MacMillan Bloedel Ltd. on Meares 
Island present another example of the significance given by courts to the 
defence of treaties when deciding if an Indian interest in land exists 
sufficient to enjoin development activity. The British Columbia court of 
Appeal, overturning the lower court, granted an interlocutory order 
stopping logging activity on Meares Island in MacMillan Bloedel Ltd. v. 
Mullin et al; Martin et al. v. British Columbia and MacMillan Bloedel Ltd., 
[1985].67 The members of the court, even those who did not agree to 
grant the injunction for other reasons, held that the Indian bands had 
shown that there was a serious question to be tried. Although there is no 
specific discussion of treaties, the court was influenced by the absence of 
treaty, referring to the findings of the Supreme Court in Calder et al. v. 
A.G. British Columbia, [1973].68 
 
A New Look At Treaties 
 

Although treaties in the past have been considered by some courts as a 
licence to develop traditional lands, it must be appreciated that unceded 
aboriginal title has not proved to be totally effective in protecting 
aboriginal hunting, fishing, and trapping activities from settlement and 
development. We need only look at the decision of the Quebec Court of 
Appeal in Kanatewat (1975), or the judgment of Mr. Justice Mahoney in 
Baker Lake (Hamlet of Baker Lake et al. v. Minister of Indian Affairs and 
Northern Development (No. 2)(1980)69 to appreciate the limitations of this 
defence.  
 

  On balance, therefore, notwithstanding the interpretation given 
some historic treaties and, in particular, the treaty process, the best 
remedy for the challenge facing aboriginal trappers lies in recourse to the 
contemporary, equitable interpretation of historic treaties, the 

 
67 [1985] 2 C.N.L.R. 58 (B.C.C.A.)  

68 [1973] S.C.R. 313. 

69 (1980), 1 EC. 518 and [1981] 1 EC. 266, [1980] 5 D.L.R. (3d) 193, 107 D.L.R. (3d) 513; 
[1979] 3 C.N.L.R. 17 (F.C.T.D.) 
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renovation of certain historic treaties, and the conclusion of 
contemporary treaties whether in the form of land claims agreements, 
treaties relating to the exercise of self-government powers, or others. It 
is interesting to see the courts themselves acknowledging that the 
ultimate solution to issues between aboriginal peoples and governments 
based on aboriginal claims not in litigation but in negotiation. To take 
the example of the British Columbia Court of Appeal in MacMillan 
Bloedel just examined, we read in the reasons for judgment of Mr. Justice 
Mcfarlane the following, at p. 77: 
 

I think it is fair to say that, in the end, the public anticipates that the 
claims will be resolved by negotiation and settlement. This judicial 
proceeding is but a small part of a whole process which will ultimately find its 
solution in a reasonable exchange between governments and the Indian nations. 
(emphasis added) 

 

  The importance of the role of treaties in clarifying and 
implementing rights has been emphasized in positions put both by the 
aboriginal peoples and governments. In the constitutional process before 
and after 1982, originally envisaged by [then] section 37 of the 
Constitution Act, 1982 and continuing under the terms of amendments 
brought by the 1983 Constitutional Accord on Aboriginal Rights 
concluded in Ottawa on 16 March 1983.70 The courts, in particular, are 
taking a new look at treaties with respect to what is a treaty, the effect 
of treaties, and the spirit of the treaties.  
 

  What is a Treaty – Happily, the courts are taking a new look at 
what may be considered a treaty, in particular within the meaning of s. 
88 of the Indian Act. An early and encouraging lead was given by Mr. 
Justice Norris of the British Columbia Court of Appeal in R. v. White 
and Bob, [1965]:71 
 

The question is, in my respectful opinion, to be resolved not by the 
application of rigid rules of construction without regard to the 
circumstances existing when the document was completed nor by the 
tests of modern-day draftsmanship. In determining what the intention of 
parliament was at the time of enactment of s. 87 [now s. 88] of the Indian 

 
70 See, for example, Assembly of First Nations 1984, Federal-Provincial Conference of 
Ministers on Aboriginal Constitutional Matters 1985. AFN’s draft composite 
amendments (revised 132 Dec 1984). Document 830-160/008, 3 pp.  

71 [1965] 52 W.W.R. 193, p. 232. [1965] S.C.R. vi, 52 D.L.R. (2d) 471 (s.C.C.); affirming 
[1965] 52 W.W.R. 193, 50 D.L.R. (D) 613 (B.C.C.A.). 
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Act, parliament is taken to have in mind the common understanding of 
the parties to the document at the time it was executed. In the section 
“treaty” is not a word of art and, in my respectful opinion, it embraces all 
such engagements made by persons in authority as may be brought 
within the term “the word of the white man”, the sanctity of which was, 
at the time of British exploration and settlement, the most important 
means of obtaining the goodwill and cooperation of the native tribes and 
ensuring that the colonists would be protected from death and 
destruction. On such assurance the Indians relied. 

 

  Mr. Justice Norris was quoted with approval by Chief Justice 
Dickson of the Supreme Court in Simon during his analysis of whether 
the Maritime Treaty of 1752 under consideration was a treaty within the 
meaning of s. 88 of the Indian Act. Chief Justice Dickson stated at p. 409: 
 

With respect to the respondent’s submission that some form of land 
cession is necessary before an agreement can be described as a treaty 
under s. 88, I can see no principled basis for interpreting s. 88 in this 
manner. I would adopt the useful comment of Norris J.A. of the British 
Columbia Court of Appeal in R. v. White and Bob, supra, affirmed on 
appeal to this Court. 

 

  After quoting Mr. Justice Norris, the Chief Justice continued at 
p. 410: 
 

In my view, Parliament intended to include within the operation of s. 88 
all agreements concluded by the Crown with the Indians that would 
otherwise be enforceable treaties, whether land was ceded or not. None 
of the Maritime treaties of the eighteenth century cedes land. To find 
that s.88 applies only to land cession treaties would be to limit its scope 
and run contrary to the principle that Indian treaties and statutes relating 
to Indians should be liberally construed and uncertainties resolved in 
favour of the Indians.  

 

  In determining whether they conduct activities in a treaty or 
non-treaty area, therefore, aboriginal trappers may look to instruments 
beyond the well-known “numbered treaties” covering Ontario, 
Manitoba, Saskatchewan and parts of Alberta, British Columbia and the 
Northwest Territories. Indeed, when we speak of existing treaties, it 
must be understood that the vast majority of the landmass of Canada is 
covered by treaty. The term “treaty” must include the Maritime treaties 
of peace and friendship, the Mohawk treaties of alliance with the British 
Crown, various instruments dating from the regime of New France 
prior to 1763, the Huron-British Treaty of 1760, the pre-Confederation 
treaties in Upper Canada, the Robinson Superior and Robinson Huron 
treaties of 1850 in southern Ontario, the “numbered” treaties, subsequent 
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20th Century treaties, and adhesions and recent land claims agreements, 
including the James Bay and Northern Québec Agreement (1975) and 
the Northeastern Québec Agreement (1978), and the COPE Agreement 
(1984) covering portions of the western arctic region.  
 

  The status of rights under these land claim agreements as treaty 
rights protected by the Constitution was clarified by amendments 
brought to sections 25 and 35 of the Constitution Act, pursuant to the 1983 
Constitutional Accord on Aboriginal Rights. Finally, stipulations in 
favour of aboriginal peoples in treaties such as the Treaty of Utrecht of 
1713 and the Jay Treaty of 1794 must also be considered.  
 

  Treaties as Exclusive or Complementary Sources of Rights – The 
treaties prior to contemporary land claims agreements are characterized 
by a general treatment of hunting, fishing, and trapping rights – if 
indeed the subject matter is dealt with at all. The significant juridical 
development in recent years, however, has been an increasing 
recognition by the courts that lack of reference to hunting, fishing, and 
trapping did not survive the treaty process. On the contrary, silence on 
the part of the treaty implies the continuation of the aboriginal rights 
unaffected by the treaty. This has been referred to as the “flow-through 
of rights. Rights not addressed in the treaty are presumed untouched and 
“flow through” the treaty process. In the words of Mr. Justice Traineor 
of the Ontario Divisional Court of Appeal, [1980]72 
 

Aside from the question as to whether or not aboriginal rights were 
reserved in the treaty, it is also my opinion, that even in a situation 
where there is no treaty, or if a treaty remains silent with respect to 
aboriginal rights, such as native hunting and fishing, these rights that 
have existed from the beginning of time continue. 

 

  Indeed, courts have maintained that the purpose and effect of 
treaties was to evidence grants by the Indian signatories to the Crown or 
the United States, not the reverse. Rights not granted by the Indian 
signatories were considered “reserved” by the Indians.73 The Court of 

 
72 [1980] 1 C.N.L.R. 83, affirmed by the Ontario Court of Appeal, [1981] 3 C.N.L.R. 
114, at page 90. 

73 See, for example, the U.S. Supreme Court judgment in State of Washington et al. v. 

Washington State Commercial Passenger Fishing Vessel Association et al. (1979), 443 US. 
658 U.S.S.C.)  
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Appeal of British Columbia in the R. v. Bartleman (1984)74 pointed with 
approval to the decision of Ontario Court of Appeal in Taylor and 
Williams.75 Mr. Justice Lambert outlined the important findings in 
Taylor and Williams:  
 

The Taylor and Williams case is particularly relevant here. The 
documents say that six chiefs of the Chippewa Nation, for the Chippewa 
Nation, with respect to a tract of land comprising 1,951,000 acres [789,600 
hectares] “do freely, fully and voluntarily surrender and convey the same 
to His Majesty without reservation or limitation in perpetuity.” The 
document said nothing about hunting rights. But during the discussions 
that led up to the creation of the treaty document, there was a discussion 
between the Deputy Superintendent-General of Indian Affairs, on behalf 
of the King, and the six chiefs and others, on behalf of Indians. In 
response to a question about hunting, the Deputy Superintendent 
General said: “The Rivers are open to all, and you have an equal right to 
fish and hunt on them.” On the basis of the historical fact matrix and the 
evidence of the understanding of the meaning of the treaty held by the 
Indians from 1820 to 1980, the Court of Appeal of Ontario decided that 
the treaty confirmed the traditional and historic rights of the Chippewa 
Nation to hunt and fish for food, notwithstanding that nothing at all was 
said in the treaty document about hunting rights.  

 

  In regard to the issue before his court, Mr. Justice Lambert 
concluded: 
 

I think that the third interpretation is the correct interpretation. That is, 
that the treaty itself confirmed all the traditional hunting rights; and that 
it did not set aside the hunting rights outside the ceded land, leaving 
them to be dealt with at some other time, in some other way. I think the 
conclusion I have reached is similar to the conclusion of the Ontario 
Court of Appeal in Taylor and Williams. (Bartleman. 1984:89) 

 

  In Simon (1985), Chief Justice Dickson reaffirms the Court’s 
commitment to a “fair, large and liberal” construction of treaties in 
favour of the Indians. Having concluded that the general language in the 
treaty under consideration constituted a positive source of protection 

 
74 [1984] 3 C.N.L.R. 114, 13 C.C.C. (3d) 488. 55 B.C.L.R. 78, (1984), 12 D.L.R. (4th) 73 at 
pp. 88-89.  

75 R. v. Taylor and Williams [1981] 3 C.N.L.R. 114, 34 O.R. (2d) 360, 62 C.C.C. (2d) 227 
(Ont. C.A.); affirming [1980] 1 C.N.L.R. 84. 55 C.C.C. (2d) 172 (Ont. Div. Ct.) 
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against infringements on hunting rights, the Chief Justice stated at page 
402: 
 

Such an interpretation accords with the generally-accepted view that 
Indian treaties should be given a fair, large and liberal construction in 
favour of the Indians. This principle of interpretation was most recently 
affirmed by this Court in Nowegijick v. The Queen, [1983].76 

 

  As a final general point, the effect of s. 35 of the Constitution Act, 
1982 should not be forgotten. Section 35, which affirms existing 
aboriginal and treaty rights of the aboriginal peoples of Canada, gives 
further significance to treaties. In the words of Mr. Justice Murphy of 
the Ontario District Court of the District of Manitoulin in R. v. Hare 
and Debassige, [1984],77 
 

There is one further matter which I feel I may consider in determining 
how I should view the rights which I have found were given to the 
forefathers of the appellants in the Manitoulin Treaty of 1862. While 
there may have been some doubt in the minds of jurists regarding the 
extent and validity of the treaty rights of Indians as they were called 
upon to interpret them in earlier years, there can be no such doubt in the 
mind of anyone called upon to deal with those rights today. Section 35(1) 
of the Canada Act 1982 provides as follows: 

 

The existing aboriginal and treaty rights of the aboriginal peoples of 
Canada are hereby recognized and affirmed. 

 

Subsection 2 of the Act brings the Indian people of Canada within the 
provisions of ss. 1. While the Canada Act does not create new rights for 
Indian people, it recognizes and affirms [emphasis added in the original] 
existing rights and in my mind at least, removes any doubt there may 
have been regarding the validity and efficacy of those earlier agreements 
or treaties entered into with the native people of Canada. In my view, 
those treaties should be treated with the same solemnity and seriousness 
as are treaties entered into with foreign sovereign states and as being as 
valid and binding as an Act of the Parliament of Canada. (In fact, s. 88 of 
the Indian Act in effect gives the treaties equal status with Acts of 
Parliament vis à vis Acts of the provincial legislatures.)  

 
76 [1983] 1 S.C.R. 29, [1983] 2 C.N.L.R. 89, 46 N.R. 41, [1983] C.T.C. 20, 83 D.T.C. 5041  
(S.C.C.)  

77 [1985] 3 C.N.L.R. 139, (ont. C.A.; reversing [1984] 1 C.N.L.R. 131,  at pages 143-144. 
The decision was appealed as Regina v. Hare and Debassige (1985) 20 C.C.C. (3d) 1 at 
p. 17:; (1985), 9 O.A.C. 161. The appeal decision was applied in R. V. Sparrow 1990 
CanLII 104 (S.C.C.) relating to the meaning of the word “existing” in s. 35(2).;  
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  Although the judgment of Mr. Justice Murphy was reversed on 
appeal on the grounds that the treaty right had been abrogated prior to 
the coming into force of the Constitution Act, 1982, Mr. Justice Thorson 
of the Ontario Court of Appeal confirmed the lower court statements 
respecting the effect of s. 35 and the manner in which treaty rights must 
be interpreted: 
 

. . . as I read s. 35 any treaty right for which protection may be 
claimed thereunder must have been in existence on April 17, 1982 
when the Constitution Act, 1982 was proclaimed in force, and if any 
such right had become extinguished before that date, s. 35 does not 
have the effect of reviving it. In this I agree with the interpretation 
of s.35 favoured by Professor P.W. Hogg in his Canada Act 1982 
Annotated (1982) at p. 83, that these rights have been 
“constitutionalized” prospectively, so that past (validly enacted) 
alterations or extinguishments continue to be legally effective, but 
future legislation which purports to make any further alterations or 
extinguishments is of no force or effect.  
. . . 

   

Before concluding these reasons I should like to say that while I have 
found it necessary to disagree with certain conclusions reached by 
Judge Murphy, I fully sympathize with and applaud his very evident 
concern that the treaty rights here in issue ought not to be held to 
have been abridged or abrogated in the absence of compelling reasons 
for so holding. (Hare and Debassige, [1985] pp. 155-156).   

 

Specific Remedies through Treaties 
    

How does the evolving juridical treatment of treaties and the content of 
contemporary treaties assist trappers, for example, in regard to the legal 
problems particularly to trapping by aboriginal peoples identified in the 
first part of this trapper?  
   

  Trapping as a Commercial Activity – To the extent that a 
recognition and protection of “commercial” activity can be found in the 
treaty, expressly or by implication, regulatory restrictions imposed by 
provincial law would not apply. The new approach to the interpretation 
of treaties gives some hope that rights to hunt, fish, and in particular, 
trap, stated or implied in the treaties, will be held to include 
“commercial” activity, this being an integral component of the 
aboriginal and pre-treaty bush economy and the early relationship with 
the European settlers. 
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  The courts are increasingly prepared to consider the historical 
context in which treaties were negotiated and concluded, and to consider 
representations made by treaty commissioners as well as the 
understanding of the Indians, as part of the treaty (Taylor and Williams). 
With the juridical tool of fair, large and liberal construction of treaties, 
courts are equipped to mine the language and history of treaties to 
discover the intention and understanding of the Indian signatories.  
 

  The historic treaties were negotiated and concluded between 
trading partners and in the context of trade in fur. The European settlers 
strove to forge alliances with the Indian nations, as much for 
commercial gain as military security. To the Indian nations, trade with 
the Europeans was a vital link in an increasingly complex and 
threatening relationship. As Foster (1979:185)78 expressed the situation: 
 

Contrary to our dehumanized view of commerce as solely an economic 
exchange between buyer and seller, the Indian saw the commercial 
aspects of trade as inseparable from the more important political aspects 
of intergroup relations. To the Indian, trade was a mechanism for 
enhancing security.  

 

  One of the crueler ironies in the study of the status of aboriginal 
trappers is the fact that the fur trade and the resulting overexploitation 
of resources forced the treaty process on the Indian people in Western 
Canada. As Ray (1974:228)79 pointed out: 
 

The fur trade favoured specialization . . .  Ultimately, the resource bases 
upon which these specialized economies developed were destroyed due to 
over-exploitation. Significantly for Western Canada, this occurred 
before extensive European settlement began. Therefore, out of economic 
necessity, rather than intensive political and military pressure, the 
Indians agreed to settle on reserves with the promise that the 
government would look after the welfare and help them make yet 
another adjustment to changing economic conditions.  

 

  In this context, the references to “hunting” in the treaties were 
clearly understood by the Indian signatories as references to the hunting 

 
78 Foster, J.E. 1979. “Indian-White Relationships in the Prairie West During The Fur 
Trade Period –A Compact?”, pp. 181-200 in R. Price, ed., The Spirit of the Alberta Indian 
Treaties. Institute of Research in Public Policy, Montreal, Québec.  

79 Ray, A.J., 1974. Indians in the Furt Trade: Their Role as Trappers, Hunters, and 

Middlemen in the Lands Southwest of Hufson Bay 1666-1970. University of Toronto Press, 
Toronto, Ontario. 249 pp.  
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that they had been carrying out, including for the purposes of trade, 
which they intended to continue (the “free liberty of hunting and 
fishing as usual” referred to in Simon).  
 

  There are some encouraging signs that the courts are ready to 
examine and try to understand the position of the Indian signatories on 
this point. In Simon, Chief Justice Dickson gave a broad interpretation to 
general language in the treaty under consideration, the Treaty of 1752 
concluded with the Micmac Indians of Nova Scotia. On the question of 
whether a right to hunt for commercial purposes was recognized by the 
treaty, the Chief Justice stated:  
 

Secondly, the respondent maintained that “as usual” should be 
interpreted to limit the treaty protection to hunting for noncommercial 
purposes. It is difficult to see the basis for this argument in the absence 
of evidence regarding the purpose for which the appellant was hunting. 
In any event, article 4 of the Treaty appears to contemplate hunting for 
commercial purposes when it refers to the construction of a truck house 
as a place of exchange and mentions the liberty of the Micmac to bring 
game to sale. (Simon:403) 

 

  Although the Chief Justice relied on a specific reference to a 
“truck house” and the liberty to bring game to sale, it may be assumed 
that the decision of the Supreme Court of Canada in Simon will have 
some impact on this question of the scope of the right to hunt, fish, and 
trap, at least under the general language of the early treaties.  
 

  A further encouraging judicial advance on this point is to be 
found in a judgment of the Alberta Provincial Court in R. v. Horseman, 
[1986]80, although the subsequent judgment of the Court of Queen’s 
Bench which reverses the Provincial Court confirms that judicial 
rearguard actions are still likely to occur R. v. Horseman [1986].  In this 
case, the accused, a Treaty No. 8 Indian, was charged with selling a 
grizzly bear (Ursus arctos) hide contrary to the province’s Wildlife Act. 
Madam Justice Wong of the Alberta Provincial Court considered as 
significant the testimony of Dr. Arthur Ray to the effect that the 
economy of the territory of Treaty No. 8 at the time of the treaty 
included hunting and trapping by the native people for the purposes of 
subsistence and exchange. The judge, after distinguishing between 
activities having profit as a primary aim (commercial) and those 

 
80 R. v. Horseman, [1986] 2 C.N.L.R. 94, 69 A.R. 13 (Alberta Q.B.); reversing [1986] 1 
C.N.L.R. 79 (Alta. Provincial Court). 
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directed at ensuring the necessities of life (subsistence), concluded that 
Treaty No. 8 and the Alberta Natural Resources Act, 1930,81 protected the 
right to hunt for the purpose of subsistence and exchange.  
 

The defence has put before this court an innovative argument that Mr. 
Horseman ought not to be convicted of trafficking in a grizzly bear hide 
because he was pursuing in 1984 an avocation which was a tradition 
followed by his ancestors in 1899 and which he was still following in 
1984. From my reading of the authorities presented by counsel for the Crown and 
the defence it seems that I have been presented with evidence of the economy of 
the Treaty No. 8 Indians prior to the negotiation of the treaty which has not 
been before other courts which have had the task of interpreting the effects of 
various treaties and subsequent legislation. I accept Dr. Ray’s opinion that 
the Indians of Treaty No. 8 by 1899 were engaged in a usual vocation and 
a predominant vocation of hunting and trapping for purposes of 
subsistence and exchange. Keeping in mind that the necessity of making 
factual findings in every instance, I find that Mr. Horseman sold the 
grizzly bear hide in a manner and for a purpose consistent with the 
tradition of his ancestors – that is “for the purpose of subsistence and 
exchange”. I find that Mr. Horseman did not engage in a commercial 
transaction, i.e., having profit as the primary aim.  

 

Applying the principle of liberal construction and resolving doubtful 
expressions in favour of the Indians, as enunciated in Nowegijick v. The 
Queen (supra) which I have previously quoted. Nowhere does Dickson J. 
(As he was then) suggest that any derogation of the Indians’ rights was 
contemplated by s. 12. (Horseman [Prov. Ct.], 1986:84-85 (emphasis added 
[by the court]) 

 

 Mr. Justice Stratton of the Court of Queen’s Bench, in reversing the 
Provincial Court judgment, held that paragraph 12 of the Alberta Natural 
Resources Transfer Agreement had the effect of modifying the broader 
hunting rights set out in the treaty of 1899, and that such modification 
was legally permissible (Horseman [Q.B.], 1986:101). Mr. Justice Stratton 
relied on what he termed to be the ordinary meaning of the phrase “for 
food” to state that the protection of paragraph 12 of the Alberta Natural 
Resources Transfer Agreement “is restricted to actually using the fish or 
game for direct nourishment of the Indian hunter or fisherman and his 
family.” He continued: 
 

If the product of the hunt were to be involved in a multistage process 
whereby the product was sold to obtain funds for purposes which may 

 
81 S.A. 1930, c. 21, s. 12. 
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include purchasing food for nourishment, it seems to be the hunting 
activity has ceased to be “for food” and has entered the domain of 
commerce. (Horseman [Q.B.], 1986:104) 

 

  First, of course, the decision of Court of Queen’s Bench relied on 
the provisions of the Alberta Natural Resources Transfer Agreement and 
did not reverse the finding of Justice Wong in regard to the meaning of 
the relevant provisions in Treaty No. 8. Where the two judgments 
diverge is on the interpretation to be given the expressions “subsistence” 
and “for food” in paragraph 12 of the Agreement. Justice Wong [Horseman 
[Prov. Ct.], 1986:85) held that the paragraph did not have the effect of 
restricting the right of hunting, trapping, and fishing to activities with 
the object only of “placing the hunted, trapped or fished creature in the 
mouths of the Indians.” Justice Stratton, on the contrary, found that the 
paragraph did have the effect of restricting the right “to actually using 
the fish and game for direct nourishment of the Indian hunter or 
fisherman and his family” (Horseman [Q.B.], 1986:104). 
 

 Space does not permit a full analysis of this issue, but it might be 
useful to point out that the relevant provisions of the Natural Resources 
Transfer Agreements refer to the need and intention to secure to the 
Indians the continuance of the supply of game and fish for their support 
and subsistence. These expressions appear to contemplate the aboriginal 
economy at large, not just one aspect of it. Surely, given the increased 
understanding of aboriginal economies, past and present, and the 
Supreme Court’s initiatives toward a fair, large and liberal construction 
of instruments addressing the rights of aboriginal peoples, it is not 
inconceivable that the courts will feel increasingly comfortable with the 
“commercial” component of aboriginal economies.  
 

  Contemporary treaties are confronting the problem head-on. 
Section 24 of the James Bay and Northern Québec Agreement (1975), which 
established the hunting, fishing and trapping regime, recognizes a right 
to harvest defined at paragraph 24.1.13 as: 
 

“Harvesting means hunting, fishing and trapping by the Native people 
for the purpose of the capture or killing of individuals or any species of 
wild fauna, except species from time to time completely protected to 
ensure the continued existence of that species or a population thereof, for 
personal and community purposes or for commercial purposes related to 
the fur trade and commercial fisheries.”  

 

 The “community use” referred to is defined to include the gift, 
exchange and sale of all products of harvesting between native 
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communities (24.1.6). Sale is excluded, however, in the case of migratory 
birds (24.3.11). The right of the beneficiaries to trade in and conduct 
commerce in all the by-products of harvesting activities is specifically 
recognized (24.3.16). The beneficiaries have the exclusive right to trap in 
the Territory as part of their right to harvest, which includes the right to 
trap for all commercial purposes (24.3.19). The James Bay and Northern 
Québec Agreement (1975) and the Northeastern Québec Agreement (1978) 
clearly recognize the right to trap for commercial purposes, associate 
this right with harvesting rights for personal and community use, and 
do not impose more restrictive provisions on the activity.  
 

  In the James Bay and Northern Québec Agreement (1975), the 
problem of application of provincial legislation is solved through the 
double device of an incompatibility clause that provides that the 
legislation approving and giving effect to the Agreement shall prevail 
over other provincial law and, in the case of hunting, fishing, and 
trapping, that the Quebec Wildlife Conservation Act82 then in force, and 
its regulations, would be amended so as not to conflict with or be 
incompatible with the provisions of the Agreement.  
 

  The COPE Agreement (1984), executed almost 10 years after the 
James Bay and Northern Québec Agreement (1975), echoes a number of its 
harvesting provisions. Although the right to harvest appears to be more 
closely tied to the notion of “subsistence usage” (s. 12 [24]) and does not 
expressly include the right to trap for commercial purposes, it does 
include “the right to sell the nonedible products of legally harvested 
game” (s. 12 [35]). This Agreement, of course, contemplates a different 
social, economic, and legal context.  
 

  Finally, as we have seen, the rights recognized in these 
contemporary land claims agreements are protected by s. 35 of the 
Constitution Act, 1982. Section 52(1) of the Constitution Act, 1982 provides 
that:  
 

The Constitution of Canada is the supreme law of Canada, and any law 
that is inconsistent with the provisions of the Constitution is, to the 
extent of their inconsistency, of no force or effect. 

 

  The specificity of contemporary agreements such as the James 
Bay and Northern Québec Agreement (1975) minimizes the extent to 

 
82 Wildlife Conservation Act, I.Q. 1979, c. 58 (as amended) – now An Act respecting the 
conservation and development of wildlife, R.S.Q. c. C-61. 
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which provincial and, indeed, federal law (at least since the Constitution 
Act, (1982) may abrogate or interfere with the rights recognized in the 
treaty. The rights are set out in detail, thus largely – but unfortunately 
not entirely – avoiding debate over the content or extent of the rights 
shielded from legislative interference.83 
 

  Trapping as an Aboriginal Activity – The role of the treaties in 
confirming and codifying aboriginal or indigenous patterns of land 
tenure and resource use should not be underestimated. The fair, large 
and liberal construction now generally recognized as being appropriate 
for historical treaties (Bartleman; Simon; Horseman) and the presumption 
that representations made to Indian negotiators during the treaty 
process can be “read into the treaty” (Taylor and Williams; Bartleman; 
Pawis v. The Queen84) mean that the historic treaties may in fact provide 
greater recognition and protection of aboriginal systems than has been 
assumed in the past.  
 

  In any event, the treaties must be interpreted as recognizing and 
protecting the systems o land tenure and resource use prevailing at the 
time of treaty (Horseman, 1986). Aboriginality is less crucial in treaty 
areas. In fact, treaties may not only recognize and protect the exercise of 
rights prevailing at the time of the treaty but may be interpreted as 
recognizing as well the right to adapt to changing circumstances. This is 
how Chief Justice Dickson of the Supreme Court interpreted very 
general language in the Maritime Treaty of 1752: 
 

First of all, I do not read the phrase “as usual” as referring to the types of 
weapons to be used by the Micmac and limiting them to those used in 
1752. Any such construction would place upon the ability of the Micmac 
to hunt an unnecessary and artificial constraint out of keeping with the 
principle that Indian treaties should be liberally construed. Indeed, the 
inclusion of the phrase “as usual” appears to reflect a concern that the 
right to hunt be interpreted in a flexible way that is sensitive to the 
evolution of changes in normal hunting practices. The phrase thereby 
ensures that the Treaty will be an effective source of protection of 
hunting rights. (Simon, 1985:402) 

 

 
83 (Naskapis de Schefferville Band et al. c. P.G. Québec et al. (31 August 1981), Montréal 500-

05-014559-809 (C.S.)) 

84 Pawis v. The Queen [1979] 2 C.N.L.R. 52, [1980] 2 F.C. 19. 1-2 D.L.R. (3d) 602 
(F.C.T.D.) 
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  The Supreme Court of the United States has taken a similar 
view of treaty provisions. In interpreting treaty provisions guaranteeing 
a “right of taking fish . . . in common with all citizens of the Territory”, 
the Supreme Court rejected the state’s argument that this merely 
guaranteed a right of “equal opportunity” (State of Washington, 1979:681). 
In determining appropriate allocations of resources, the Court felt 
obliged to respect and apply to modern circumstances the relative 
position of the Indian signatories at the time of the treaty: 
 

At the time the treaties were executed there was a great abundance of 
fish and a relative scarcity of people. No one had any doubt about the 
Indians’ capacity to take as many fish as they might need. Their right to 
take fish could therefore be adequately protected by guaranteeing them 
access to usual and accustomed fishing sites which could be – and which 
for decades after the treaties were signed were – comfortably shared with 
the incoming settlers. 
. . .   

This interpretation is confirmed by additional language in the treaty. 
The fishing clause speaks of “securing” certain fishing rights, a term the 
Court has previously interpreted as synonymous with “reserving” rights 
previously exercised . . .  Because the Indians had always exercised the 
right to meet their subsistence and commercial needs by taking fish from 
treaty area waters, they would be unlikely to perceive a “reservation” of 
that right as merely the chance, shared with millions of other citizens, 
occasionally able to dip their nets into the territorial waters. (State of 
Washington, 1979:675, 678-679) 

 

  The James Bay and Northern Québec Agreement (1975) and the 
Northeastern Québec Agreement (1978) recognize and protect the 
prevailing system of Cree and Naskapi traplines both through specific 
reference to the exercise of rights and the general incorporation of the 
indigenous systems of land tenure.  
 

  In the James Bay and Northern Québec Agreement (1975), specific 
recognition of the right to harvest includes the exercise of the right over 
the entire Territory where the activity is physically possible (24.3.5) at 
all times of the year (24.3.10); the right to possess and use all equipment 
reasonably needed to exercise that right (24.3.12); the right to travel and 
establish such camps as are necessary to exercise that right (24.3.13); the 
use of present and traditional methods of harvesting (24.3.14); and the 
right to possess and transport within the Territory the products of 
harvesting activity (24.3.15). The right to harvest is not subject to the 
obtaining of permits, licenses, or other authorizations (24.3.18). 
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  The incorporation of indigenous Cree and Inuit land tenure 
systems is accomplished through general language, although somewhat 
more specific in the case of the Crees. The system of Cree traplines and 
the disposition of the beaver reserves allocated to the Crees are 
guaranteed to continue unless otherwise agreed by the interested Cree 
community or communities (24.3.25). No change may be made without 
the consent of the Cree community concerned.  
 

  Of considerable importance is the fact that “Cree trapline” is 
defined in the Agreement with reference to the traditional Cree system, 
not to the government system (24.1.9). The Agreement, therefore, 
recognizes the Cree traditional system, not a government-established 
one. It defines “Cree tallyman” (principal trapper) as a person 
recognized by the Cree community as responsible for the supervision of 
harvesting activity on a Cree trapline (24.1.8) and “Cree trapline” as an 
area where harvesting activities are by tradition carried on under the 
supervision of a Cree tallyman (24.1.9). Of interest here is the balance 
established between individual and community. The special status of the 
individual derives from community recognition.  
 

  These provisions are repeated in the Quebec legislation enacted 
pursuant to Section 24 of the Agreement (An Act respecting hunting and 
fishing rights in the James Bay and New Québec territories, R.S.Q. 1980, c. D-
13.1 ss.1 [n] + [r]).    
 

  The effect of these provisions is that the legal basis of a trapping 
activity for the James Bay Crees is, in fact, the aboriginal or traditional 
systems of land tenure and resource use, recognized and protected 
through treaty, provincial legislation, and the Constitution of Canada. It 
is in this context that a document such as the “Rules for Resource 
Harvesting” (Berkes 1984), prepared for the local Cree Trappers 
Association’s Committee in Chisasibi, is so important. The introduction 
stresses the unique and comprehensive nature of Cree hunting, fishing 
and trapping rules:  
 

Traditional rules on bush practices cannot be compared directly with 
government laws and regulations on hunting. The Cree customary law 
on bush life incorporates social relationships, codes of behaviour, ethics 
and philosophy, as well as specific rules. 
. . . 

 

Customary law of bush life is therefore more than a set of rules. It is a 
philosophy and a way of life. (Berkes 1984:3) 
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  The Trapper’s Interest in the Trapline – With respect to the 
question of a trapper’s interest in a trapline, the same principles of 
interpretation of historical and contemporary treaties apply. To the 
extent that it can be established that at the time of treaty there prevailed 
a system of discrete hunting territories, the treaties may be interpreted 
as recognizing and protecting this individualized tenure system. We 
return, of course, to the importance of understanding the land tenure 
system and the subsistence and trapping economies at the time of treaty.  
 

  In the case of contemporary treaties, such as the James Bay and 
Northern Québec Agreement (1975) and its accompanying legislation, the 
status of the Cree trapper is specifically recognized. This, along with the 
recognition of the Cree system of traplines, is sufficient grounds for 
arguing a specific, individual interest for the Cree trapper “responsible 
for the supervision of harvesting activity on a Cree trapline” (24.1.8). 
These trappers would appear to have the “sufficient interest” required to 
bring actions of law for the enforcement of their rights.86 
 

  One feature of contemporary treaties is the inclusion of 
environmental and social protection measures, with emphasis placed on 
the protection of harvesting rights. The James Bay and Northern Québec 
Agreement (1975), in sections 22 and 23, sets forth environmental and 
social protection regimes with the stated objective of protecting the Cree 
and Inuit beneficiaries, their economies, and the wildlife resources on 
which they depend. The COPE Agreement (1984) contains an even more 
specific reference to compensation for individual loss. Subsection 13 (18) 
states that: 
 

. . . Inuvialuit hunters, trappers and fishermen who depend on hunting, 
trapping or fishing for a material part of their gross income have the 
right to obtain compensation for damage to or loss of harvesting 
equipment and for loss or reduction of hunting, trapping, or fishing 
income. Inuvialuit claimants may act individually or collectively or 
through duly-authorized representatives.  

 

  Specific provisions apply to “actual wildlife harvest loss” and 
“future harvest loss” and a claims, mediation, and arbitration procedure 
is provided (COPE 1984: 13[2], [19]-[24]. These are encouraging 
developments. Through instruments addressing collective interests, the 
place of the individual in aboriginal harvesting economies is reinforced. 

 
86 R.S.Q, c. C-25, a. 55  
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The rights of the individual are recognized and protected through 
enforcement and compensation mechanisms.  
 

 
Judicial Recognition of Trappers’ Interests in Traplines 
 

  Over and above the treaty provisions just examined, judgments 
indicate that the courts will recognize that trappers holding registered 
traplines enjoy a particular interest that gives them standing in legal 
proceedings. This trend may open the door to a recognition by the courts 
of the right either to have competing land uses interfering with trapping 
rights enjoined or to receive compensation or expropriation or injurious 
affection. Furthermore, although the several specific cases on trappers’ 
standing and interest refer to registered traplines, there is little reason 
why this developing law cannot be applied to indigenous or traditional 
traplines and hunting territories.  
 

  In 1979, Mr. Justice Murray of the British Columbia Supreme 
Court in Re Islands Protection Society v. British Columbia, 1979,88 
specifically dealt with the question of whether holders of registered 
traplines had sufficient legal interest to bring legal proceedings to 
protect their trapping activities. One of the petitioners in the case, 
Nathan Young, was the hereditary Chief of the Haida Indian Band and 
a holder of a trapline on Lyle Island that fell within the area covered by 
a tree-farm licence under consideration. Glen Naylor, another petitioner, 
held a registered trapline within that area. For our purposes, this 
judgment is interesting in that petitioners claimed an interest in the 
proceedings on two ground – holders of registered traplines and use of 
the area by the Haida Indian Band from time immemorial.  
 

  One of the first issues to be decided by Mr. Justice Murray was 
whether petitioners had a particular interest over and above an interest 
as a member of the public that would make it possible for them to bring 
proceedings without the intervention of the Attorney-General. Justice 
Murray was quoted with approval by Mr. Justice Laskin, as he then was, 
in Thorson v. A.G. Canada et al. (No. 2), [1975]89 on the English cases 

 
88 Re Islands Protection Society v. British Columbia, [1979] 4 C.N.L.R. 37, [1979] 4 
W.W.R. 1, 11 B.C.L.R. 372 (B.C.S.C.) 

89 [1975] 1 S.C.R. 138, 43 D/L/R/ (3d) I, 1 N.R. 225 (S.C.C.) 
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relating to private attempts to enjoin a public nuisance. In Thorson, 
Justice Laskin stated at p. 150: 
 

In this class of case, which involves no question of the constitutionality 
of legislation, there is a clear way in which the public interest can be 
guarded through the intervention of the Attorney General who would be 
sensitive to public complaint about an interference with public rights . . .  
It is on this basis that the Courts have said that a private person who 
seeks relief from what is a nuisance to the public must show that he has a 
particular interest or will suffer an injury peculiar to himself if he would 
sue to enjoin it.  

 

 Mr. Justice Murray concluded that petitioners had the “particular 
interest” that enabled them to bring legal proceedings. In the case of Mr. 
Young and Mr. Maynor, their status as holders of traplines gave them 
this “particular interest”. In the case of Mr. Edenshaw, a Haida Indian, 
and Mr. Young, they enjoyed standing as well by reason of their long 
use and occupation of the land in question for purposes of harvesting 
seafood and for fishing.  
 

 The interest of trappers to sue was further developed by Mr. Justice 
Macfarlane of the British Columbia Court of Appeal in Bolton et al v. 
Forest Pest Management Institute et al. (1985).90 In this case, the plaintiff, 
holder of a registered trapline, sued on his own behalf and on behalf of 
all other members of an Indian band to restrain the defendants from 
conducting an experiment with certain herbicides, alleging that the 
spray of such herbicides would endanger fish and game in the area 
where the plaintiff lives. The experiment that the defendants wished to 
engage in was to determine whether the herbicide, when sprayed on 
trees and bush and other growth at a distance from watercourses, would 
have the deleterious effect of endangering fish, game, and other 
elements of the environment. The area in which the experiment was to 
be conducted was within the area where the plaintiff and members of 
the band fished and hunted. The plaintiff sought an interlocutory 
injunction and the application was dismissed. The plaintiff appealed 
and, pending appeal, moved for an order for interim injunction 
restraining the spraying.  
 

 Several facts before the Court are important. The areas in which the 
research was to be conducted were owned or controlled by the Crown. 
The plaintiff, Russell Bolton, was the holder of a registered trapline that 

 
90 1985, 21 D.L.R. (4th) 242 (B.C.C.A.) 
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provided not only food but a commercial operation under permit 
pursuant to the Wildlife Act.91 All these facts were considered important 
by the Court in assessing the standing of the plaintiffs in actions in 
private and public nuisance. The Court stated at pages 245-246:  
 

From the trapline, Mr. Bolton harvests furbearing animals, including 
beaver. Members of the Indian band harvest fish, animals and edible 
vegetation from the whole area of the Skeena River watershed from 
Terrace to Tyee. Food harvested in this way, including salmon, moose, 
bear, deer, berries and edible plants, comprises 40% of the diet of band 
members. The taking of fish for food is an important component of the 
band members’ traditional lifestyle. The fish are also heavily relied on 
for food. The trapline held by Russell Bolton provides not only food, but is a 
commercial operation carried on by him and authorized as such under the permit 
which he holds under the Wildlife Act. (emphasis added). 

=  

 The Court was required to determine whether plaintiffs had rights 
that could be prejudiced if the order for an interim injunction were not 
granted. In what may be a significant development in characterizing the 
rights of trappers and recognizing standing, Mr. Justice Macfarlane held 
that a registered trapline is a real property right in the nature of a “profit 
à prendre” – a right to take something off the land of another person.92 It 
is important to follow the Court’s reasoning in arriving at this 
conclusion. Mr. Justice Macfarlane stated at page 248: 
 

I agree with Madame Justice Southin that a right of fishing may 
constitute a profit à prendre. I think that may be extended [to] the right to take 
game from lands. [emphasis added] The rights of the plaintiffs are based 
upon licenses granted pursuant to statute. The position of the plaintiffs is 
that the trapline registration is a profit à prendre. In support of that 
position, counsel has referred me to ss. 42 to 46 of the Wildlife Act and I 
need not set those out in these reasons. In summary, they provide that a 
person commits an offence when he sets a trap for animals in an area of 
the province unless he is the registered holder of a trapline. The statute 
provides to whom trapline registrations may be given. A trapline can be 
registered in the name of one person only. While it does not give the 
holder of the trapline any proprietary rights in wildlife, or restrict other 
persons from capturing wildlife, it nevertheless is a right to take animals 
ferae naturae (wild game) from the lands over which the registered 
trapline is given. 

 

 
92 Halsbury’s Laws of England, 4th edition. 1975. Vol. 14, Butterworth & Co., London, 
U.K. 861 pp.  p.115 
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 Mr. Justice Macfarlane then referred to definitions of profit à prendre 
in several cases, including Cherry v. Petch et al., [1948],93 cited with 
approval by Madam Justice Wilson of the Supreme Court of Canada in 
British Columbia v. Tener et al. (1985).94 Mr. Justice Wells’ definition in 
Cherry is important, as it referred specifically to the taking of fish and 
game, and it clearly stated that a profit à prendre is an independent real 
property right which can be assigned or transferred. At page 380, Mr. 
Justice Wells stated:  
   

It has been said that a profit à prendre is a right to take something off the 
land of another person. It may be more fully defined as a right to enter 
on the land of another person and take some profit of the soil such as 
minerals, oil, stones, trees, turf, fish or game, for the use of the owner of 
the right. It is an incorporeal hereditament, and unlike an easement, it is 
not necessarily appurtenant to a dominant tenement but may be held as a 
right in gross, and as such, may be assigned and dealt with as a valuable 
interest according to the ordinary rules of property. (emphasis added).  

 

 Mr. Justice Macfarlane applied this definition to the registered 
trapline, concluding at page 249: 
 

I think that the registered trapline in this case falls within that description 
of a profit à prendre . . . In summary, then, I am satisfied that there is some 
merit in the submission that there is a right in the plaintiffs to maintain an 
action in public nuisance. I think, also, that the material shows that there is 
some merit in the submission that the activity and interest of the plaintiffs 
is distinct and different from that of the general public. That being so, 
there is some merit in that submission that the plaintiffs have standing to 
maintain an action in public nuisance without the support of the Attorney-
General of the province.  

 

 It should be noted that the common law distinguishes clearly 
between a profit à prendre and a licence. This has been pointed out by Mr. 
Justice Hallet of the Nova Scotia Supreme Court in Cameron v. Silverglen 
Farms Ltd. (1982):95 
 

The distinction between profits à prendre and licences is described in the 
same edition of Halsbury’s in paragraph 252 as follows:  

 

 
93 [1948] O.W.N. 378 (Ont. H.C.) 

94 (1985), 17 D.L.R. (4th) 1 (S.C.C. 

95 (1982), 51 N.S.R. (2d) 64, (N.S.S.C., T.D.) at pages 71-72 
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Profits à prendre though some times called ‘licences’ must be carefully 
distinguished from mere licences, which are not tenements and do not 
pass any interest or alter or transfer property in anything, but only make 
an act lawful which otherwise would have been unlawful. A mere 
licence is not transferable, nor can it be perpetual; it is not binding on 
the tenement affected, but is a personal matter between the licensor and 
the licensee. It is generally revocable and merely excuses a trespass until 
it is revoked. 

 

The distinction was referred to in Frank Warr & C., Limited v. London 
County Council, [104] 1 K.B. 813, at page 721 in the following words: 

 

As there has been a good deal of discussion during the argument with 
regard to the nature of a licence, I should like to refer to what is said on 
the subject by Vaughan C.J. in the case of Thomas v. Sorrell (1674) 
Vaugh. 351, where, speaking of the general effect of a licence properly so 
called, he says that “a dispensation or licence properly passeth no 
interest, nor alters or transfers property in anything, but only makes an 
action lawful which without it had been unlawful.” He then gives as 
instances a license to hunt in a man’s park or to come into his house, and 
proceeds to point out that where there is, in addition, to the mere licence 
to go on the land, leave to take something out of the land, as for instance 
where there is a licence to hunt in a man’s park and carry away the deer 
killed, or to cut down a tree in a man’s ground and carry it away, there 
is, as regards the going on the land to hunt, or cut down the tree, a mere 
licence, but as regards the carrying away of the deer killed, or the tree 
cut down, there is a grant: that is to say that in such cases there is not 
merely a licence properly so called, but a right in the nature of a profit à 
prendre, i.e., to take something out of the soil. 

 

 The right constituting the profit à prendre may be either exercisable 
to the exclusion of all other persons or in common with one or more 
persons including the owner of the land. “A legal estate in a profit à 
prendre may be created held and exercised in common with other 
persons” (14 Halsbury 1975:118.) The importance of this law for trappers 
with aboriginal rights to trap and the initiatives of the courts to apply it 
to trappers and trapping activity should not be underestimated. For all 
trappers, whether operating in a government-registered system or an 
indigenous system, a recognition of an independent right in land rather 
than a tolerance through licence implies the ability to enforce the right 
against trespass or nuisance (Burn 1982;96 see also 14 Halsbury 1975:120) 
and, at least in the case of indigenous systems, to transfer traplines in 

 
96 Burn, E.H., editor. 1982. Cheshire and Burn’s Modern Law of Real Property. 13th ed. 
Butterworth & Co., London U.K. 933 pp. 
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accordance with traditional practice. Finally, as independent, 
transferable rights in land, trapline and trapping rights acquire an 
economic value that may be invoked in injunction or nuisance 
proceedings.  
 

 With respect to tenure systems deriving from aboriginal or treaty 
rights, important analogies are possible. Although Bolton dealt with 
registered traplines, the principles of law would seem to apply equally to 
indigenous systems of traplines or hunting territories. The fact, for 
example, that the profit à prendre is a right to take something off the land 
of another person should cause no difficulty, as trapping activity usually 
takes place on lands over which the trapper does not have full individual 
ownership, whether they be Crown lands or lands over which there is a 
collective interest in the nation or band. At the same time, the 
recognition of an independent right in land not derived from 
government licence, enforceable against trespass or nuisance, exercisable 
alone or in common, and transmissible, reflects the understanding of 
trappers with aboriginal rightsof their status under indigenous systems.  
 

 Trappers with aboriginal rights wishing to invoke principles of 
standing or interest in Quebec must be aware o the particular features of 
Quebec’s civil law. In a case involving the ownership of fishing rights in 
Quebec, which went to the Judicial Committee of the Privy Council in 
1921, Matamajaw Salmon Club v. Duchaine [1021]97, Viscount Haldane 
cautioned against assuming that common law property concepts, in 
particular the right of profit à prendre, applied in Quebec. His Lordship 
stated at pages 434-435: 
 

In considering which of these diverging sets of opinions is right, their 
Lordships are impressed with the necessity of bearing in mind that the 
principles on which the jurisprudence of Quebec with regard to rights in 
lands rests are very different from those which obtain in the common 
law of England.  

 

 Mr. Justice Mignault in the Supreme Court of Canada was more 
specific:  

 
 

May I say, with deference, that, notwithstanding its French name, there 
is nothing similar, in the law of the Province of Quebec, to the profit à 

 
97 [1921] 2 A.C. 426 (P.C.); reversing Duchaine v. Matamajaw Salmon Club, [1919] 58 
S.C.R. 222 (S.C.C.) 
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prendre of the common law of England. (Duchaine v. Matamajaw Salmon 
Club, [1919] 246) 

 

 As we have seen, the profit à prendre in common law is an 
independent real property right carved out of the full right of ownership 
in land. A lively juridical debate in Quebec has swirled about the extent 
to which separate and distinct interests in land can be severed from the 
full right of ownership. Although the seigneurial regime that prevailed 
until the mid-19th century provided precedents in Quebec law for such 
dismemberment of property rights, it was the abolition of this regime in 
1854 and the resulting impetus to do away with feudal inequities that led 
some jurists to defend the thesis of limited dismemberment of property 
rights. However worthy this “conservative/democratic” concern may 
be, it denies the dynamic, multifaceted character of Quebec law.  
 

 Although the common law and the civil law of Quebec differ in 
origin and vocabulary, there is little reason to believe that Quebec law 
will not accommodate the concept of an independent interest in land in 
favor of individual trappers. How, then, can aboriginal trappers invoke 
standing and interest in Quebec? Article 55 of the Code of Civil Procedure 
of Québec sets forth the requirement for standing:  
 

Whoever brings an action at law, whether for the enforcement of a right 
which is not recognized or is jeopardized or denied, or otherwise to 
obtain a pronouncement upon the existence of a legal situation, must 
have sufficient interest therein. 

 

 As to the description of the legal interest of trappers, it might be 
tempting to have recourse to the right of usufruct defined at Article 443 
of the Civil Code of Lower Canada (C.C.L.C.):99 
 

Usufruct is the right of enjoying things of which another has the 
ownership, as the proprietor himself, but subject to the obligation of 
preserving the substance thereof. 

 

 The holder of the right (the usufructuary) has the following rights 
(Art. 447 C.C.L.C.): 
 

The usufructuary has the right to enjoy every kind of fruits, whether 
natural, industrial, or civil, which the thing subject to the usufruct can 
produce. 

  
  

 Care must be taken, however, not to apply the concept of usufruct 
too rigidly. Indeed, hunting and fishing rights have been characterized 

 
99 Civil Code of Lower Canada (1866) (as amended). 
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by the courts in Quebec as perpetual personal servitudes. It is interesting 
to note that, from the common law perspective, Halsbury has asserted 
that a “profit à prendre is a servitude” (14 Halsbury 1975:116). 
 

 The judgment of the Privy Council in Matamajaw held that, under 
the law of Quebec, a grant of the right of fishing conferred not merely a 
usufruct but a real right and that, even if the grant conferred only a 
usufruct, the usufruct did not necessarily end with the life of the 
usufructuary. The old, restrictive notion of usufruct was not applicable.  
 

 Viscount Haldane reported the Law Lords’ opinion as follows, at 
pages 436-437: 
 

But after consideration of the authorities it appears to them that however 
marked was the tendency in the earlier Roman and French law to restrict 
what was called usufruct to a personal title, this tendency became relaxed 
in the later phrases of both of those systems, to such an extent that the 
expression usufruct became so general as to extend to rights analogous in 
incident to those of property. They are impressed by the reasoning of 
Archambeault C.J. in the passage in his judgment already referred to in which he 
comes to the conclusion that at least in modern times dismemberment of the 
complex of property rights is not possible under Quebec law, through which a 
usufruct may be created which is a veritable right in rem. As he points 
out, a usufruct is a right of enjoying things in which another possesses 
the property. But he adds that it may, by splitting off of incidents in that 
property, become a true real right against all who seek to interfere with 
it. 

 

Their Lordships, in agreement so far with the Chief Justice, think that 
the right here was more than usufructuary in the older and stricter 
meaning. In their opinion it is a right to a separable subject or incident of 
property. (emphasis added) 

 

 Mr. Justice Marceau, of the Federal Court, Trial Division, in a 
Quebec case involving fishing and shooting rights (Boucher v. La Reine 
1981),101 held that it is possible to grant fishing and shooting rights as a 
real right constituting a personal servitude and that this right may exist 
independently of the ownership of the land. Mr. Justice Marceau 
contended that since the decision of the Privy Council in Matamajaw, it 
is not possible to maintain that a perpetual personal servitude does not 
exist in Quebec law.  
 

 
101 Boucher c. La Reine (1984), 33 R.P.R. 308 (F.C.A.D.); affirming Boucher v. La Reine 
(1981), 22 R.P.R. 310 (F.C.T.D.).  



“The Law Applying to the Trapping of Furbearers by Aboriginal Peoples” 45 

 
Depuis l’arrêt du Conseil privé dans Matamajaw Salmon Club v. Déchaîne, 
précité, je doute, cependant, qu’un tel enseignement soit acceptable et 
qu’on puisse encore soutenir l’impossibilité, en droit québécois, d’une 
servitude personnelle perpétuelle. Cet arrêt du Conseil privé portait, il 
est vrai, sur un droit de pêche le long d’un cours d’eau non navigable, de 
sorte qu’on a pu se demander si la décision ne s’expliquait pas par l’idée 
que les poissons étaient des accessoires ou des produits du fonds riverain, 
mais le discours prononcé à son appui contient des remarques 
suffisamment larges pour appuyer l’idée qu’un droit de chasse et de pêche 
comme celui dont il s’agit ici, aussi limité qu’en soit le contenu, pourrait 
être distrait à perpétuité de l’ensemble des attributs de la propriété du 
fonds sur lequel il doit s’exercer et avoir dés lors une vocation juridique 
autonome. (Boucher, 1981:315) 

 

 The Quebec Court of Appeal has recently cast some doubt on the 
separate existence of hunting rights as a right in land under Quebec law 
(O’Brien c. Ross, [1984]).103 This judgment, however, does not disturb our 
present analysis. The Court, in considering a specific grant of hunting 
rights, held that what was intended by the parties were personal rights 
in favor of the grantee, not real rights in favor of his property (O’Brien, 
1984:81). With respect, it must be said that on the general issues the 
Court was selective in its choice of authority and cursory in its 
treatment of Matamajaw, asserting that a distinction must be made 
between “fishing rights” and “hunting rights”. It is not at all clear that 
such a distinction is correct in the common law or French civil law as it 
has evolved (14 Halsbury 1975:116, Cardinal 1958-1959:80104).  In any event, 
the distinction is not relevant in the context of the multiple and 
coherent use of traplines and trapline resources by aboriginal trappers.  
 

 In conclusion, the history of Quebec’s legal system is a history of 
coexisting legal orders – the civil law of Roman derivation, the French 
seigneurial system, and common law tenure (Brierley 1979105, Cantin 

 
103 [1984] C.A. 78 (Q.C.A. 

104 Cardinal, J.G. (1958-1959) Droit de chasse – servitude – occupation et accession – 
louage. (1958-1959) 61 R. du N. 79-82. 

105 Brierley, J.E.C. 1979. “The co-existence of legal systems in Quebec: <free and 
common usage> in Canada’s pays de droit civil. (1979) 20 C. De D. 288-287. 
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Cumyn 1986).106 It is fair to assume that such a multifaceted legal order 
may accommodate with ease the aboriginal tenure systems with which it 
has coexisted for centuries.  
 

 Similar to the situation in the common law jurisdictions then, a 
trapper with aboriginal rights in Quebec will be required to establish 
that he or she has “a sufficient interest” to defend. The holding of the 
British Columbia Supreme Court in Re Islands Protection Society can be 
invoked on the question of the “particular interest” or “sufficient 
interest” of the trapper. As has been discussed, specific recognition such 
as that found in the James Bay and Northern Québec Agreement (1975) in 
favour of Cree trappers reinforces the concept of sufficient interest. 
   

 How should that “particular interest” be characterized in Quebec 
law? The increasing willingness to recognize the possibility of 
dismemberment of the rights of full property (similar to estates in 
common law) is helpful (Matamajaw, 1921; Boucher, 1981; Cardinal 1954-
1955;107 Cantin Cumyn 1986). It would appear that the concern over the 
recognition of the right of profit à prendre in Quebec law is one of 
vocabular rather than substance. As Mr. Justice Cassells of the Supreme 
Court of Canada stated in Matamajkaw (1919) at page 257: 
 

I think the question of whether profit à prendre is known to the law of the 
Province of Quebec or not is a mere question of language. The fact exists 
that the right in this particular case, by whatever name you choose to call 
it, is a right of property.  

 
106 Cantin Cumyn, M. 1986. De l’existence du régimejuridique des droits réels de 
jouissance innomms: essai sur l’énumération limitative des droits réels. (1986) 46R. du 
R. 3-56. 

107 Cardinal, J.G. 1954-1955. Un cas singulier de servitude réelle. (1954-1955)57 R/ du N. 
478-492.  
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In the vocabulary of Quebec civil law, the appropriate name would seem to be a personal 
servitude that may be for life or perpetual, depending on the circumstances. Those 
circumstances would include, of course, the nature of indigenous systems and the terms of 
applicable treaties.  
 

CONCLUSION 
 

An analysis of the law applying to the trapping of furbearers by trappers with aboriginal or 
treaty rights provides us with examples of the weaknesses and the strengths of the law. The 
former is illustrated by the superficial characterization of aboriginal trappers as “squatters”; 
the latter by the search for common ground between legal orders and for the essence of 
relationships under scrutiny, in this case, land-people relationships.  
 

 Much of the difficulty in the application of law to trapping by aboriginal peoples has, in 
the past, been brought about by the differences in the way in which trapping is perceived by 
aboriginal peoples on one hand and non-aboriginal societies on the other. Is trapping to be 
considered as an integral component of the bush economy or as an essentially commercial 
and independent activity? Are traplines or family hunting territories evidence of long-
standing tenure systems, or are they administrative creations of government? Does the 
trapper with aboriginal and/or treaty rights enjoy an enforceable legal right to the hunting 
territory or is he or she a squatter occupying at the pleasure of the Crown and resource 
developers?  
 

 The perception of trapping as a commercial activity may be explained in at least two 
ways. First, until recently there has been a reluctance, not to say a refusal, on the part of 
government administrators and the courts to understand fully the true nature of aboriginal 
societies, both as they existed at the time of European contact and at the time of treaty. 
Second, in the name of wildlife conservation, it has proved much easier to apply game laws 
to activities considered to be “commercial” rather than “traditional” or “for subsistence”. The 
denial of aboriginality of the “commercial” component of bush economies justifies severing it 
from the aboriginal or treaty right to hunt and fish, with the result that it is made subject to 
provincial game laws.  
 

 This treatise has attempted to demonstrate that there is an increasing tendency in the 
courts to recognize that barter, exchange, and trade prevailed in aboriginal economies at the 
time of the historical treaties and that treaties should be interpreted as recognizing and 
protecting the right to conduct these activities (Simon, 1985; Horseman, 1986). Contemporary 
treaties such as the James Bay and Northern Québec Agreement (1975) explicitly recognize the 
commercial component of harvesting activity. Logically, this acceptance of a commercial 
component should apply not only to “treaty rights” but also to “aboriginal rights” recognized 
by the treaties.  
 

 The inquiry into the aboriginality of aboriginal trapping economies and the existence of 
discrete individual or family hunting territories within those economies has legal 
consequences. What is the legal basis for those economies and their systems of hunting 
territories? Depending on the outcome of this inquiry, the basis could be aboriginal or treaty 
rights recognized and affirmed in the Constitution of Canada, or merely provincial or federal 
legislation and administrative action.  
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 The anthropological debate over the aboriginality of individual or family hunting 
territories is important here. Contemporary legal doctrine, case law, and treaties appear to be 
accepting the long-standing existence of a system of discrete hunting territories on the basis 
of anthropological evidence. The distinction between the “system” of discrete hunting 
territories and the territories themselves must be understood. There is increasing evidence 
that hunting territories were not, and indeed are not, fixed parcels of real estate with 
boundaries frozen; rather they are components of a dynamic system of changing people-land-
relationships based on effective occupation and use. The important point is that the system 
of discrete hunting territories predates attempts by government to “organize” both aboriginal 
and non-aboriginal trapping activity through the establishment of “registered traplines.”  
 

 Finally, the chapter has discussed whether individual aboriginal trappers have enforceable 
rights and interests in regard to their hunting territories and, if so, how these rights are to be 
characterized in common law and civil law systems in Canada. The objective here is to 
identify a right or interest distinct from that of the collectivity. As a result of historical 
events, the collective aboriginal right may be considered to have been extinguished or dealt 
with through the treaty process. Does an individual interest survive an extinguishment of 
aboriginal title, however effected? If so, what is the nature of that individual right or 
interest? Is such an interest sufficient to give standing in legal proceedings or environmental 
and social impact assessment procedures? Is it a right or interest sufficient to enjoin 
interference by government or developers? Is it a compensable right?  
 

 A useful and encouraging case law is developing in two areas. The courts increasingly 
appear prepared to recognize a particular legal interest of a trapper in his or her trapline 
distinct from a public interest. This trend is helpful in establishing standing in judicial, 
quasi-judicial, or administrative proceedings. This has significance for the trapper’s status in 
environmental and social protection procedures. 
 

 With respect to the precise characterization of the trapper’s right or interest, appropriate 
legal concepts appear available both in the common law provinces and territories and in the 
civil law of Quebec. The courts in the common law provinces have begun to refer to the 
notion of profit à prendre to describe the trapper’s interest in a trapline or hunting territory. 
Profit à prendre is a right to take something, such as fish and game, off the land of another 
person. It is a right independent of ownership in the land and can be transferred. The legal 
concept of profit à prendre, therefore, describes quite accurately the interest of a trapper taking 
wild fur from a trapline or hunting territory situated on another’s land.  
 

 There is no reason to believe that a similar right does not exist in Quebec law, although 
the expression “profit à prendre’ may not be found in Quebec law. The appropriate concept in 
Quebec law would appear to be “perpetual personal servitude”. The words “personal 
servitude” refer to a right enjoyed by a person to derive some benefit from the property of 
another. The addition of the expression “perpetual” means that the right exists not only for 
the benefit of a specific person and only for that person but that the right may be transferred 
to another.  
 

 It would appear that the right, as applied in the case of most aboriginal trapping 
economies, would be passed on by way of continual and effective occupation and use of 
hunting territories and resources. The indigenous land tenure systems that provide the 
“absentee” holders of rights. For the right to exist, it must be exercised and, certainly, it must 
be exercised if enforcement or compensation is sought.  
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 The implications for individual trappers of the existence of a “particular interest” which 
may be identified as a profit à prendre or, in Quebec, a “perpetual personal servitude” would 
include the following: 
 

1. The trapper would have a right or interest in lands separate and independent of the 
ownership of the land. The trapper need not be the owner of the land and may exercise 
the right over the land of another, whether it be over Crown land or land owned by a 
band, an aboriginal nation, or any other person or entity.1 

 

2. The trapper would have the right to transfer the right to another person either during 
his or her lifetime or at death.  

 

3. The trapper would have a right that could be enforced by the courts, for example, 
through injunction proceedings to stop interference with the exercise of the right or 
through action in damages for loss or disturbance. 

 

4. The trapper would have a right to standing and relief under the environmental and 
social protection regimes or other quasi-judicial or administrative processes. This would 
mean that the interest of the individual trapper would have to be considered in 
determining whether development should proceed and on what conditions, as well as in 
establishing appropriate mitigating, remedial, or compensatory measures. 

 

 This analysis departs considerably from the view of trapping as an activity carried out 
under permit at the tolerance of the Crown and subject to all competing rights and interests 
in the relevant lands and resources. The individual trapper, even when not the owner of the 
land on which the hunting territory is situated, has rights that can and should be invoked and 
enforced against competing and incompatible uses of the hunting territory.   
 


