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CEDE, RELEASE AND SURRENDER : TREATY-MAKING, THE ABORIGINAL 

PERSPECTIVE AND THE GREAT JURIDICAL OXYMORON 

OR 

 LET’S FACE IT - IT DIDN’T HAPPEN 

 

 

“These treaties were a recognition of Indian title.” 

-- Hall J. in Calder v. Attorney General of  B.C.1 

 
 

“The instructions of the Queen are to treat the Indians as brothers, 

and so we ought to be.  The Great Spirit made this earth we are on. 

He planted the trees and made the rivers flow for the good of all his people, 

White and red; this country is very wide and there is room for all.” 

-- Lieutenant Governor Alexander Morris during 
During the negotiations of Treaty 6 at Fort Pitt, September 7, 18762  

 

“For indigenous communities, relations to the land are  

not merely a matter of possession and production but [have] a  

material and spiritual element which they must fully enjoy, even  

to preserve their cultural legacy and transmit it to future generations.” 

-- Inter-American Court in Case of Mayagna (Sumo) 
 Awas Tingni Community v. Nicaragua3 

 
“Without a guardian of the pledged word, only force counts.” 

-- Alain Supiot, Homo Juridicus / 

On the Anthropological Function of the Law4 
 

 

Introduction – A Proposition So Odious… 

 

The proposition of cession, release and surrender of territory by indigenous peoples 

is a juridical oxymoron that inhabits the body of the modern law of Aboriginal and treaty 

rights in Canada like a cancer.  No suggestion of reconciliation, so cherished by the 

                                                 
*I am indebted to Robin Campbell, student at law at Hutchins Caron & Associés , for her invaluable 

assistance on the international material and her editorial work. 
1
 Calder v. British Columbia ( Attorney-General), [1973] S.C.R. 313 (S.C.C.) at p. 387 [Calder]. 

2
 Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories 

including the Negotiations on which They were Based and Other Information Relating Thereto  (Toronto, 

Belfords, Clarke & Co., 1991) at p. 231.  
3
 Case of Mayagna (Sumo) Awas Tingni Community v. Nicaragua  (2001), Inter-Am. Ct. H.R. (Ser. C.) No. 

79 at para. 149 [Awas Tingni]. 
4
  Alain Supiot, Homo Juridicus: On the Anthropological Function of the Law  (London: Verso, 2007). 
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Supreme Court of Canada, is possible until it is expunged.   It is the contemporary 

challenge for the Court to find the way that this is to be done.  In this, it is enormously 

assisted by history’s great jurists, its own jurisprudence, including prominently 

Delgamuukw, and the crystallization of international human rights law around the issue.  

 

What might be this juridical oxymoron?  Simply put, it is reflected in the paradox 

of the Court’s increasing understanding and sensitivity towards the Aboriginal perspective 

on land as their Mother and as a gift from their Creator while continuing to cling to the 

Eurocentric presumption that the First Nations at the time of treaty knowingly and 

willingly abandoned to others – strangers and outsiders – their Mother earth and their 

Creator’s great gift.  It is the contention of this Chapter that the inconsistency giving rise to 

this judicial oxymoron is not sustainable. 

 

The very idea of law, of course, is premised upon legitimate authority exercised 

wisely and fairly and with roots deeply embedded in the nation’s soil.  The Courts for their 

part adjudicate the validity or proper reading of the laws in what is generally expected to 

be a predictable manner. For, as Justice Holmes observed, “[t]he object of our study, then, 

is prediction, the prediction of the incidence of the public force through the instrumentality 

of the courts.”5   

 

There arrives a time, however, when the perception of legitimacy and the need for 

predictability plods off in a direction completely inimical to the imperatives of humanity at 

its most generous, best and honest.  The law loses its way, capturing the judiciary in 

increasingly implausible paradoxes, contradictions and absurdities.   

 

And so it is with the “cede, release and surrender” language in Aboriginal/Crown 

treaties.  We can only hope that, whether on the dusty road to Damascus or the yellow 

brick road to Oz, the judiciary will soon have its transformational experience and 

understand that the time for radical re-appraisal is at hand. 

 

                                                 
5
 O.W. Holmes, “The Path of the Law” (1897) 10 Harvard L. Rev. 160 at p. 160. 
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 So it was in Sommersett, where Lord Mansfield broke with the established doctrine 

that slavery was accepted by the “law of England”: 

 

We pay all due attention to the opinion of sir Philip Yorke, and lord 
chancellor Talbot, whereby they pledged themselves to the British planters, 

for all the legal consequences of slaves coming over to this kingdom or being 
baptized, recognized by lord Hardwicke, sitting as chancellor on the 19th of 
October 1749, that trover would lie: that a notion had prevailed, if a negro 

came over, or became a Christian, he was emancipated, but no ground in law; 
that he and lord Talbot, when attorney and solicitor-general, were of opinion, 

that no such claim for freedom was valid; that though the statute of tenures 
had abolished villeins regardant to a manor, yet he did not conceive but that a 
man might still become a villain in gross, by confessing himself such in open 

court.  We are so well agreed, that we think there is no occasion of having it 
argued (as I intimated an intention at first,) before all the judges as is usual, 

for obvious reasons, on a return to a Habeas Corpus.  The only question 
before us is, whether the cause of the return is sufficient?  If it is, the negro 
must be remanded; if it is not, he must be discharged.  Accordingly, the return 

states, that the slave departed and refused to serve; whereupon he was kept, to 
be sold abroad.  So high an act of dominion must be recognized by the law of 

the country where it is used.  The power of a master over his slave has been 
extremely different, in different countries.  The state of slavery is of such 
nature, that it is incapable of being introduced on any reasons, moral or 

political, but only by positive law, which preserves its force long after the 
reasons, occasion, and time itself from whence it was created, is erased from 

memory.  It is so odious, that nothing can be suffered to support it, but 
positive law.  Whatever inconveniences, therefore, may follow from the 
decision, I cannot say this case is allowed or approved by the law of England; 

and therefore the black must be discharged.6 
 

So it was in Edwards, where Lord Sankey, speaking for the Judicial Committee of 

Privy Council on a reference by the Governor General as to whether the word “persons” in 

section 24 of the British North America Act, 1867 included female persons, refused to 

defer to custom or history: 

 

 Customs are apt to develop into traditions which are stronger than law and 
remain unchallenged long after the reason for them has disappeared. 
 

                                                 
6
 Sommersett v. Stewart (1772), 20 Howell’s State Trials 1 (K.B.) at pp. 81-82 (emphasis added) 

[Sommersett]. 
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 The Appeal to history therefore in this particular matter is not conclusive.7 

 

Nor was Lord Sankey deterred by a unanimous judgment of the Supreme Court of 

Canada: 

 

 A heavy burden lies on an appellant who seeks to set aside a unanimous 
judgment of the Supreme Court, and this Board will only set aside such a decision 

after convincing argument and anxious consideration, but having regard [the 
various issues considered by the Lordship] … their Lordships have come to the 

conclusion that the word “persons” in s. 24 includes members both of the male and 
female sex, and that, therefore, the question propounded by the Governor General 
should be answered in the affirmative, and that women are eligible to be summoned 

to and become members of the Senate of Canada, and they will humbly advise His 
Majesty accordingly.8 

 

So it was in Brown v. The Board of Education, where Chief Justice Warren 

delivering the opinion of the U.S. Supreme Court moved the law away from the “separate 

but equal” principle established in Plessy v. Ferguson: 

 

… “separate but equal” did not make its appearance in this Court until 1895 in the 
case of Plessy v. Ferguson, supra, involving not education but transportation.  
American courts have since labored with the doctrine for over half a century. … 

 
… 

 
 In approaching this problem, we cannot turn the clock back to 1868 when the 
Amendment was adopted, or even in 1896 when Plessy v. Ferguson was written.  

We must consider public education in the light of its full development and its 
present place in American life throughout the Nation. …9 

 

And referring to a decision in a Kansas case finding that separation had an 

extremely detrimental effect upon the education of children particularly when the policy 

“had the sanction of the law” the Chief Justice broke with the past: 

 

                                                 
7
 Edwards et al. v.  Attorney-General for Canada et al. (1929), [1930] A.C. 124 (H.L.) (on appeal from the 

S.C.C.) at p. 134 [Edwards]. 
8
 Edwards, supra note 7, at p. 143. 

9
 Brown v. Board of Education, 247 U.S. 483 (1954) at pp. 491-492 [Brown]. 
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Whatever may have been the extent of psychological knowledge at the time of 
Plessy v. Ferguson, this finding (by the Kansas Court) is amply supported by 

modern authority.  Any language in Plessy v. Ferguson contrary to this finding is 
rejected.10 

 

In fairness to the Supreme Court of Canada, so it was with the acceptance of 

Aboriginal title as part of the law of Canada in Calder, 11 so it was in the early years of the 

Charter of Rights and Freedoms, and when the Court first considered the “promise” of 

section 35 of the Constitution Act, 1982 in Sparrow. 12 

 

Let us not forget as well the courageous Trial Judges who stood up for the rule of 

law against enormous pressure from economic and state interest.  Let them here be 

represented by Justice Albert Malouf13, who issued the ground breaking interlocutory 

injunction against the first phase of the James Bay Project, a decision that ultimately led to 

the first modern comprehensive treaty in Canada, The James Bay and Northern Quebec 

Agreement; let them be represented by Justice William McKeown14 who was not 

intimidated by assertions of the state’s monopoly on control of borders notwithstanding the 

revealed truth of history and the law, and by Justice Paul Williamson15 who saw and 

appreciated the constitutional space between sections 91 and 92 of the Constitution Act, 

1982 and rejected state monopoly on governance and legislative jurisdiction.   

 

The Pledged Word 

 

 Alain Supiot in his work Homo Juridicus:  On the Anthropological Function of the 

Law and more particularly his chapter The Binding Force of the Word: pacta sunt 

                                                 
10

 Brown, supra note 9, at pp. 494-495 (emphasis added). 
11

  Mitchell v. Minister of National Revenue, [2001] 1 S.C.R. 911 (S.C.C.) at para. 151 [Mitchell], where 

Binnie J. wrote, “Prior to Calder, supra note 1 “sovereign incompatibility” was given excessive scope.  The 

assertion of sovereign authority was confused with doctrines of feudal title to deny aboriginal peoples any 

interest at all in their traditional lands or even in activities  related to the use of those lands.” 
12

  R. v. Sparrow, [1990] 1 S.C.R. 1075 (S.C.C.) at p. 1082, where the Court observed that, “This appeal 

requires this Court to explore for the first time the scope of s. 35(1) of the Constitution Act, 1982, and to 

indicate its strength as a promise to the aboriginal peoples of Canada.  Section 35(1) is found in Part II of that 

Act, entitled “Rights of the Aboriginal Peoples of Canada”.” 
13

 Kanetawat et al. v. James Bay Development Corporation, [1974] Q.J. No. 8, at paras. 477-481. 
14

 Mitchell v. M.N.R., [1997] F.C.J. No. 882, at para. 287. 
15

 Campbell v. British Columbia (Attorney General) , [2000] 4 C.N.L.R. 1 (B.C.S.C.) at para. 82 [Campbell]. 
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servanda, explores how the pledged word in the presence of the Divine Being as guarantor 

of that word constitutes the origin of the modern law on contract.  It ensured inviolability, 

trust and, if necessary, recourse.   

 

 It is striking how regularly the Crown Treaty Commissioners and their First Nation 

counterparts evoked the Divine Being (before God, before the Great Spirit, before the 

Creator) during their treaty negotiations, presumably for the same purpose.    Examples 

abound: 

 

 Lieutenant Governor Morris at Fort Pitt during the negotiations of Treaty 6: 

The instructions of the Queen are to treat the Indians as brothers, and so we ought 
to be.  The Great Spirit made this earth we are on.  He planted the trees and made 

the rivers flow for the good of all his people, White and red; this country is very 
wide and there is room for all.16 

 

Again Governor Morris at Fort Carlton: 

 

My Indian brothers, Indians of the plains, I have shaken hands with a few of you, I 

shake hands with all of you in my heart.  God has given us a good day, I trust his 
eye is upon us, and that what we do will be for the benefit of his children.   

 
What I say and what you say, and what we do, is done openly before the whole 
people.  You are, like me and my friends who are with me, children of the Queen.   

We are of the same blood, the same God made us and the same Queen rules over 
us.17 

 

 The Little Hunter at Fort Pitt: 

 

 I feel in taking the Governor’s hand as if I was taking the Queen’s.  When I hear 

her words that she is going to put to rights this country, it is the help of God that 
has put it in her heart to come to our assistance.  In sending her bounty to us I wish 

an everlasting grasp of her hand, as long as the sun moves and the river flows.18 
 

 Button Chief during the negotiations of Treaty 7: 

                                                 
16

  Morris , supra note 2 at p. 231. 
17

  Morris , supra note 2 at p. 199. 
18

 Morris , supra note 2 at p. 238. 
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 The Great Spirit sent the white man across the great waters to carry out His (the 
Great Spirit’s) ends.  The Great Spirit, and not the Great Mother, gave us this 
land.19 

 

 Wee-kas-koo-kee-say-yin (Sweet Grass) at Fort Pitt: 

 

 I thank you for this day, and also I thank you for what I have seen and heard, I also 
thank the Queen for sending you to act for our good.  I am glad to have a brother 
and friend in you, which undoubtedly will raise us above our present condition.  I 

am glad for your offers, and thank you from my heart.  I speak this in the presence 
of the Divine Being.  It is all for our good, I see nothing to be afraid of, I therefore 

accept of it gladly and take your hand to my heart, may this continue as long as this 
earth stands and the river flows.20 

 

 Remarkably, throughout the negotiation speeches reported in Morris’s account of 

the negotiations of Treaties 1 to 7 there is not one reference to “cede, release and 

surrender” while pledges of the Queen’s bounty and protection, the continuation of the 

way of life, nothing being taken that would affect that way of life and that the land was 

large and there was room for all, abound.  This evidence (or lack of evidence) must be kept 

in mind as we review what the Supreme Court of Canada and the lower courts have 

proclaimed about the importance of the Aboriginal perspective, the importance, the 

cultural affinity, indeed sacredness, of territory to First Nations and the doubtful relevance 

of the written word to these peoples. 

 

 Indeed, one might ask, “If ‘cede, release and surrender’ had been uttered, 

interpreted, and explained, would the First Nations have agreed to enter into the Treaty?” 

 

What then do we make of, or more importantly, what would the Mi’gmaq, 

Ojibway, Chippewas, Mississaugas, Saulteaux, Abitibi, Blackfoot, Sarcees, Peigan, 

Chipewyan, Slave, Dogrib, Loucheux, Hare and so many other nations have made of the 

                                                 
19

 Morris , supra note 2 at p. 270. 
20

 Morris , supra note 2 at p. 236. 
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Queen’s word pledged in solemn ceremonies performed during the period of the 18 th 

century through to the early 20th century? 

Sitting approximately at the mid point of that era are the treaty negotiations leading 

to the Numbered Treaties – Treaty One to Treaty Eleven.  During the Treaty Six 

negotiation the Queen through her representatives announced: 

Understand me, I do not want to interfere with your hunting and fishing.  I want 
you to pursue it through the country, as you have heretofore done;…21  

 

 What I have offered does not take away your living, you will have it then as you 

have now, and what I offer now is put on top of it.  This I can tell you, the Queen’s 
Government will always take a deep interest in your living.22 

 

 I want the Indians to understand that all that has been offered is a gift, and they still 

have the same mode of living as before.23 
 

 

 Now the whole burden of my message from the Queen is that we wish to help you 
in the days that are to come, we do not want to take away the means of living that 

you have now, we do not want to tie you down; we want you to have homes of your 
own where your children can be taught to raise for themselves food from the 
mother earth.24 

 

 The Aboriginal understanding of Treaty 7 includes: 

 

Mark Lefthand remembered that Bearspaw had explicitly said, “I do not give up 
this land. I will only share it.”25 
 

The Bloods understood that “ the White and the Indian would help one another … 
Whites would share the land and help Indians live better … share food and other 

                                                 
21

  Morris , supra note 2 at p. 204. 
22

  Morris , supra note 2 at p. 211. 
23

  Morris , supra note 2 at p. 221 (emphasis added). 
24

  Morris, supra note 2 at p. 233; see also Morris,  supra note 2 at p. 231: “The instructions of the Queen are 

to treat the Indians as brothers, and so we ought to be.  The Great Spirit made this earth we are on.  He 

planted the trees and made the rivers flow for the good of all his people, White and red; this country is very 

wide and there is room for all.”  
25

 Morris , supra note 2  at p. 133. I am grateful to Professor Arthur Ray for the comments he provided on this 

text regarding Aboriginal peoples’ patterns of sharing the land prior to the treaty negotiations. Prof. Ray 

pointed out that First Nations often shared their land with the Métis. The pattern of sharing that emerged 

perhaps was a prelude to the First Nations’ notion of sharing land with other newcomers.  
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things.” They understood that both sides agreed to be on friendly terms: “To help 
out … we agreed to share the land if the White man shared his way of life”.26 

  
Lawrence Twoyoungmen said, “There was never any talk about giving up our 

land.”27 
 
 

One must look back to 1973 and the discussion of Justice Morrow in Re Paulette to 

find a court seriously challenging the Crown’s pretense that Indian signatories to treaties, 

in that case Treaties 8 and 11, knowingly surrendered title to their territories.28 The 

decision was in response to a Reference from the Registrar of Titles, NWT as to whether a 

caveat based on Aboriginal rights could be filed against territory covered by the Treaties 8 

and 11.29 Justice Morrow found that the caveators had a prima facie case that they had 

certain Aboriginal rights justifying a caveat.30 He did so on the basis of First Nation 

testimony, including individuals present at the signing of the Treaties.31 One witness who 

had been present at Fort Resolution at the signing of Treaty 11 explained what had been 

promised in the negotiations; Justice Morrow reported Johnny Jean-Marie Beaulieu’s 

evidence as follows: 

 

When Chief Snuff [the Fort Resolution band representative] appeared to be holding 
out, according to Johnny Jean-Marie Beaulieu, who was there, he was told by the 

Treaty party: “we will pay out the Treaty to you here and it has no binding effect on 
your land or country at all. It has nothing to do with this land.”32 

 

The real significance of this decision is that the court had the great privilege to hear 

from individuals present at the treaty making.33 Justice Morrow observed that “hearing the 

                                                 
26

 Morris , supra note 2 at p. 127. 
27

 Morris, supra note 2  at p. 133. I appreciate comments provided by Professor Arthur Ray in relation to the 

issue of mistranslation in the course of treaty negotiations, specifically in the context of Treaty 4 (the 

precursor to Treaty 6). Prof. Ray points out that the translators hired by the Hudson Bay Company occupied 

two roles: translator and ambassador. As an ambassador to the Aboriginal peoples, the translator often did 

not use the words of the person who was speaking if he thought that it would give  offense to the listening 

party. This further supports the argument that Aboriginal peoples were not told that the purpose of the treaty 

was to alienate their lands. 
28

 Re Paulette et al. and Registrar of Titles (No. 2)  (1973), 42 D.L.R. (3d) 8 [Re Paulette]. 
29

 Re Paulette, supra note 28 at p. 10. 
30

 Re Paulette, supra note 28 at p. 28. 
31

 Re Paulette, supra note 28 at p. 33. 
32

 Re Paulette, supra note 28 at p. 34. 
33

 Re Paulette, supra note 28. 
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witnesses at first hand, as I did, many of whom were there at the signing, some of them 

having been directly involved in the treaty making, it is almost unbelievable that the 

Government party could have ever returned from their efforts with any impression but that 

they had given an assurance in perpetuity to the Indians in their territories that their 

traditional use of lands was not affected.”34 How unfortunate it is that virtually all of the 

judicial pronouncements on cede, release and surrender have come from courts without 

that immediacy of testimony, relying instead on the written Treaty and the Crown’s black 

letter, eurocentric and self-serving perspective. 

 

Delgamuukw – A Moral, Philosophical and Jural Compass 

 

 Could it be that Delgamuukw, that quintessential title case, might provide the 

moral, philosophical, and jural compass to navigate through the troubled waters still 

impeding a truly equitable reading of the treaties.  The case is certainly well  placed to do 

so for as the Chief Justice stated in opening his Reasons, the case demanded “that the 

Court now explore and elucidate the implications of the constitutionalization of aboriginal 

title”35 and the companion quest, “the important practical problem relevant to the proof of 

aboriginal title which is endemic to aboriginal rights litigation generally — the treatment 

of the oral histories of Canada’s aboriginal peoples by the courts.”36  Here they are, the two 

essential soundings necessary to completing the cartography of the foundational 

arrangement between the First Nations and the Crown during the “building of Canada”.37   

The starting point had to be the Aboriginal perspective on territory as found in the wisdom 

of the Elders.  Perhaps surprisingly, Delgamuukw is as much about treaty as Marshall38, 

Badger39 or Mikisew40 are about title.  Not for the first time our categories have deceived 

us.   

 

                                                 
34

 Re Paulette, supra note 28 at p. 33. 
35

 Delgamuukw v. B.C., [1997] 3 S.C.R. 1010 (S.C.C.) at para 2 [Delgamuukw]. 
36

 Delgamuukw, supra note 35 at para. 3. 
37

  Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (S.C.C.) at para. 82. 
38

  R. v. Marshall, [1999] 3 S.C.R. 456 (S.C.C.) [Marshall]. 
39

  R. v. Badger, [1996] 1 S.C.R. 771 (S.C.C.) [Badger]. 
40

  Mikisew Cree First Nation v. Canada, (Minister of Canadian Heritage) , [2005] 3 S.C.R. 388 [Mikisew]. 
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 Perhaps the most direct link between the Reasons of the Chief Justice in 

Delgamuukw and treaties and the treaty process is found in his Conclusions and 

Disposition.  As Mr. Justice Williamson remarked in Campbell, the Chief Justice referred 

to a passage from Sparrow in which the Court wrote that “section 35(1), at the least, 

provides a solid constitutional base upon which subsequent negotiations can take place.”41  

Justice Williamson reminds us that: 

 

 Seven years later, in Delgamuukw, Chief Justice Lamer referred to that passage 

from Sparrow and went on to write, at pp. 1123-4 [S.C.R.; p. 86 C.N.L.R.]: 
 
 Ultimately, it is through negotiated settlements, with good faith and give 

and take on all sides, ... that we will achieve ... “the reconciliation of the 
pre-existence of aboriginal societies with the sovereignty of the Crown.”42 

 
      
 The Chief Justice’s call to the table, however, cannot and should not be interpreted 

as applying only prospectively in the post Delgamuukw era.  In advancing the law on title, 

Delgamuukw did similar service to the law on treaties – not only treaties to come but also 

the long line of treaties that directed Aboriginal/European relations since the time of 

Cartier.  Why would the Court not courageously state, as did the Supreme Court of the 

United States concerning Plessy v. Ferguson,43 that, with respect to what it has said on title 

and on Aboriginal oral traditions, “any language in (previous decisions) contrary to this 

finding is rejected.”  To the inevitable howls about security, certainty, and the de facto 

doctrine, why would the Court not echo Lord Mansfield and proclaim that “whatever 

inconveniences, therefore, may follow from the decision, I cannot say this case is allowed 

or approved by the law of England; and therefore the black must be discharged”.  Indeed 

why can the Court not take solace and inspiration from its past great Chief Justice Brian 

Dickson, who in Simon referring to the 1929 judgment of acting Judge Patterson in 

Syliboy44 was moved to write: 

 

                                                 
41

  Campbell, supra note 15 at para. 169. 
42

 Campbell, supra note 15 at para. 170. 
43

  Brown, supra note 8 at pp. 494-495. 
44

  R. v. Syliboy, [1929] 1 D.L.R. 307 (S.C.C.). 
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It should be noted that the language used by Patterson J., illustrated in this passage, 
reflects the biases and prejudices of another era in our history. Such language is no 

longer acceptable in Canadian law and indeed is inconsistent with a growing 
sensitivity to native rights in Canada.45 

 

 Chief Justice Dickson penned these words in 1985, over twenty years ago.46 

  

 If indeed, as Justice Binnie asserts in the opening of his Reasons in Mikisew that 

“the fundamental objective of the modern law of Aboriginal and treaty rights is the 

reconciliation of Aboriginal peoples and non-Aboriginal peoples and their respective 

claims, interests and ambitions”, then explanation is required as to how the legal 

consequences of the cede, release and surrender clauses, announced so nonchalantly by the 

Courts, in any way respect or reflect Justice Binnie’s fundamental objective.47  

The Supreme Court Has Prepared the Way 

 

 The reason the Court is at a cross-roads and must choose between plodding forward 

or engaging in a transformational re-appraisal of the present law on Aboriginal/Crown 

treaties is that the stark inconsistencies between what has been said on the subject of the 

Aboriginal attachment to land and the integral place of land in the Aboriginal culture and 

                                                 
45

  Simon v. The Queen, [1985] 2 S.C.R. (S.C.C.) at para. 21 [Simon];  see also Hall J. in Calder, supra note 1 

at p. 347. 
46

 Campbell, supra note 15 at para. 20. The language referred to by Chief Justice Dickson included the 

following: 

 ….(1) "Treaties are unconstrained Acts of independent powers." But the Indians were never 

regarded as an independent power. A civilized nation first discovering a country of uncivilized 

people or savages held such country as its own until such time as by treaty it was transferred to 

some other civilized nation. The savages' rights of sovereignty even of ownership were never 

recognized. Nova Scotia had passed to Great Britain not by gift or purchase from or even by 

conquest of the Indians but by treaty with France, which had acquired it by priority of discovery and 

ancient possession; and the Indians passed with it.  

 

                  Indeed the very fact that certain Indians sought from the Governor the privilege or right to hunt in 

Nova Scotia as usual shows that they did not claim to be an independent nation owning or 

possessing their lands. If they were, why go to another nation asking this privilege or right and 

giving promise of good behaviour that they might obtain it? In my judgment the Treaty of 1752 is 

not a treaty at all and is not to be treated as such; it is at best a mere agreement made by the 

Governor and council with a handful of Indians giving them in return for good behaviour food, 

presents, and the right to hunt and fish as usual‑‑an agreement that, as we have seen, was very 

shortly after broken.  
47

 Mikisew, supra note 40 at para. 1. 
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society cannot be reconciled with the Courts’ blind acceptance of the proposition that 

Treaty First Nations willingly, knowingly and indeed enthusiastically surrendered their 

entire interest to their lands through treaties with the Crown.  Nor can it be sustained that 

the extreme reluctance of First Nations in the contemporary treaty process to accept 

extinguishment or veiled extinguishment recast as ‘certainty’ is a ‘modern’ phenomenon 

and has nothing to tell us of their ancestors intentions during the 18th and 19th century 

treaty-making. 

 

 In addressing cultural loss from the Aboriginal perspective, the Honourable Mr. 

Justice Gray in Trevorrow v. State of South Australia referred to the general recognition by 

the Australian Courts of the Aboriginal affinity to their land and to a moving passage by 

Professor Stanner cited by Brennan J. in R. v. Toohey: 

 

No English words are good enough to give a sense of the links between an 
Aboriginal group and its homeland.  Our word ‘home’, warm and suggestive 

though it be, does not match the Aboriginal word that may mean ‘camp’, ‘hearth’, 
‘country’, ‘everlasting home’, ‘totem place’, ‘life source’, ‘spirit centre’ and much 
else all in one.  Our word ‘land’ is too spare and meagre.  We can now scarcely use 

it except with economic overtones unless we happen to be poets.  The Aboriginal 
would speak of ‘earth’ and used the word in a richly symbolic way to mean his 

‘shoulder’ or his ‘side’.  I have seen an Aboriginal embrace the earth he walked on.  
To put our words ‘home’ and ‘land’ together into ‘homeland’ is a little better but 
not much.  A different tradition leaves us tongueless and earless towards this other 

world of meaning and significance.  When we took what we call ‘land’ we took 
what to them meant hearth, home, the source and locus of life, and everlastingness 

of spirit.48 
 

 It is difficult not to pause here and at least wonder how the judicial system be it 

Australian or Canadian can refer to such a passage in describing cultural impact and 

cultural loss on Aboriginal peoples and yet accept in what often appears to be an off-hand 

manner, that First Nations across this land accepted to surrender their territories to the 

Crown through solemn treaties.49  The Supreme Court of Canada has very consistently 

                                                 
48

 R. v. Toohey; Ex parte Meneling Station Pty Ltd  (1982), 158  CLR 327 at pp. 356-357 (emphasis added).  
49

 The Supreme Court of Canada has  on numerous occasions referred to Australian jurisprudence on 

Aboriginal issues and has indeed referred to “the landmark decision of the High Court in Mabo” [Mabo v. 

Queensland (1992), 175 C.L.R. 1, [1992] 5 C.N.L.R. 1 (H.C.A.) [Mabo].] as being persuasive in the 

Canadian context. See Delgamuukw, supra note 35 at 31.  
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over the past decades referred to the Aboriginal attachment to land and the central place of 

land in Aboriginal cultures both in reasons dealing with treaty issues and those addressing 

Aboriginal rights and title.  Of course, Delgamuukw was an example of the latter.  The 

Chief Justice in discussing the content of Aboriginal title, referred to “the importance of 

the continuity of the relationship of an Aboriginal community to its land over time”.  More 

particularly: 

 

… However, the law of aboriginal title does not only seek to determine the historic 

rights of aboriginal peoples to land; it also seeks to afford legal protection to prior 
occupation in the present-day.  Implicit in the protection of historic patterns of 
occupation is a recognition of the importance of the continuity of the relationship of 

an aboriginal community to its land over time. 50 
 

 Further on he remarks “that relationship should not be prevented from continuing 

into the future”.51 

 

 The Chief Justice explains why, in his view, Aboriginal title may not be alienated.  

Alienation, he states, would bring to an end the entitlement of the Aboriginal people to 

occupy the land and would terminate their relationship with it.52 That relationship, 

concludes the Chief Justice, has an important non-economic component: 

 

… What the inalienability of lands held pursuant to aboriginal title suggests is that 
those lands are more than just a fungible commodity.  The relationship between an 
aboriginal community and the lands over which it has aboriginal title has an 

important non-economic component.  The land has an inherent and unique value in 
itself, which is enjoyed by the community with aboriginal title to it.  The 

community cannot put the land to uses which would destroy that value.53 
 

 And so Delgamuukw, the first case in which the Supreme Court was called upon to 

provide content to the doctrine of Aboriginal title, as the Chief Justice reminds us, 

establishes the historic roots of that title before the arrival of the Europeans, the importance 

of that title not only for the past but for the future of Aboriginal communities and why 

                                                 
50

 Delgamuukw, supra note 35 at para. 126 (emphasis added). 
51

  Delgamuukw, supra note 35 at para. 127. 
52

 Delgamuukw, supra note 35 at para. 129. 
53

 Delgamuukw, supra note 35 at para. 129. 
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Aboriginal title may not be alienated.  And yet, when the Court is required to examine the 

legal issues flowing from Aboriginal/Crown treaty-making, it appears to accept at face 

value the “cede, release and surrender” clauses embedded in the Aboriginal/Crown treaties 

concluded in the two centuries following the Peace of Paris of 1763.54   

 

 Professor H.C. Wolfart, in a study entitled “Linguistic Aspects of Treaty Six”, 

refers to “the two treaty documents” comprising what we refer to as Treaty 6: the written 

treaty document prepared in Victorian legal and constitutional rhetoric and the other, 

spoken treaty document, the Cree document.  Of the discrepancies between the two 

documents, the most dramatic, Professor Wolfart asserts: 

 

… is that one is composed in the language of the Court and falls squarely within 
the cultural, institutional, intellectual and legal tradition of which the Court is also a 
constituent part.  The other, by contrast, is composed in a language for which, even 

in the year 2000, no court in Canada can guarantee appropriate translation and 
interpretation.55  

 

 Prof. Wolfart concluded his expert written evidence with an appeal to us all to 

accept that true understanding of the Cree perspective of Treaty 6, as it was discussed in 

1876, may now be unknowable.  Perhaps better that we concede the point rather than 

attribute to the Cree participants at Treaty 6 (and to the First Nation participants in the 

multitude of treaties concluded with the Crown in the last five centuries) an imagined 

cultural and linguistic parity with the Victorian elite worldview brought overland from afar 

to Fort Carlton and Fort Pitt: 

 

 THE EXPEDIENT that might at first blush be considered of simply calling for the 
most experienced or most gifted Cree-English bilinguals to match nouns and verbs 

for us across the two languages is naïve and fallacious.  Even if we were able to 

                                                 
54

 For example, as cited in Morris, supra note 2 at p. 352, the “cede, release and surrender” clause in Treaty 6 

is as follows: “The Plain and Wood Cree Tribes of Indians, and all other the Indians inhabiting the district 

hereinafter described and defined, do hereby cede, release, surrender and yield up to the Government of the 

Dominion of Canada for Her Majesty the Queen and her successors forever, all their rights, titles and 

privileges whatsoever, to the lands included within the following limits …” .  
55

 Chief Victor Buffalo et al. v. Her Majesty the Queen in Right of Canada   2005 F.C. 1622, [2006] 1 

C.N.L.R. 100 (F.C.C.) (under appeal to the Supreme Court of Canada)   (Expert Report, H.C. Wolfart, 

Linguistic Aspects of Treaty Six, in Federal Court of Canada, File No: T-2022-89 and T-1254-92, dated  

February 24, 2000 at p. 87)[Wolfart, “Linguistic Aspects of Treaty Six”]. 
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draw on professional translators and interpreters trained and certified to the level 
expected for French and English before the Supreme Court of Canada or for a much 

more challenging range of language pairs at the EU or UN, both the Court and its 
expert witnesses would still suffer from an almost complete lack of knowledge of 

the culture, institutions, intellectual traditions and legal precedents of Cree society 
as it existed and functioned c. 1876.  This complex manifestation of the human 
mind is probably gone forever.  Since it was, in principle and in practice, the 

collective possession of an entire society, we also cannot expect any single 
individual, then or now, to be an appropriate and sufficient repository thereof.  (and 

the historical-ethnographic record can only be described as lamentable – indeed, 
tragic: a few fragments aside, Mandelbaum is it). 

 

 WITHOUT PARITY and with little prospect of achieving it, we are forced to 
consider more modest conclusions. 

 
 When the Cree and English treaty documents, each in its formal splendour, are 

considered together, their evidence indicates that the understanding which was 

achieved, while skewed and blurred by linguistic incommensurability, was 
nonetheless based on sufficient areas of agreement to satisfy both sides that this 

treaty, inexplicit and subject to misunderstanding as it remained in many respects, 
was better than none. 

 

 While some of the words of the two records at first glance seem to correspond 
across the language divide (as in the case of the nouns land and askiy- NI or of the 

verbs to cede and, inversely, atâm- VTA), a closer examination of their 
morphological properties and syntactic behaviours and the semantic and pragmatic 
networks in which they are embedded demonstrates that they match only in a very 

small proportion of their respective ranges. 
 

 Nonetheless, these small areas of agreement provide the foundation on which the 
provisions of Treaty Six are based.  The details of these provisions will have to be 
worked out, term by term, on the basis of the small areas where the grammatical 

and semantic structures of Cree and English can indeed be shown to match, even as 
the English speakers spoke about bounded tracts of land and the cession of title, 

and the Cree speakers about the inviolability of commitments and the security of 
the food supply.56 

 

And yet we find throughout the treaty jurisprudence of the Supreme Court of Canada 

statements such as that of Mr. Justice Cory in Badger describing the treaty process 

between 1871 and 1923 as involving: 

 

                                                 
56

 Wolfart, “Linguistic Aspects of Treaty Six”, supra note 55 at pp. 87-88. 
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… the surrender of vast tracts of land in what is now northern Alberta, northeastern 
British Columbia, northwestern Saskatchewan and part of the Northwest 

Territories.57 
 

 This historical observation by Justice Cory is all the more intriguing as he went on 

in Badger to set forth what has become the canon of treaty interpretation that included such 

prescriptions as “ambiguities or doubtful expressions in the wording of the treaty or 

document must be resolved in favour of the Indians” and “any limitations which restrict 

the rights of Indians under treaties must be narrowly construed”.  Another principle of 

treaty interpretation referred to by Mr. Justice Lamer in R. v. Sioui, the case examining the 

issue of treaty formation at the end of the Seven Years War, focussed on the “common 

intention of the parties”.  Most relevant for present purposes is the fact that Justice Lamer 

was examining the Murray Treaty that was silent on the “territorial question”.  

Nevertheless he asserted: 

 

 In my view, the treaty essentially has to be interpreted by determining the 

intention of the parties on the territorial question at the time it was concluded.  It is not 
sufficient to note that the treaty is silent on this point.  We must also undertake the 

task of interpreting the treaty on the territorial question with the same generous 
approach toward the Indians that applied in considering earlier questions.  Now as 

then, we must do our utmost to act in the spirit of Simon.58 

 

 We are in need of explanation as to how the legal consequences drawn from the 

“cede, release and surrender” clauses in the treaties throughout Canada best reflect the 

intention of, or reconcile the interests of, those Nations that chose to ally themselves with 

the Crown,59 to offer access to their territories for settlement,60 to offer security to those 

settlers,61 to be partners in trade and allies in war,62 to assist in the building of Canada.63 
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 Badger, supra note 39 at para. 39. 
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 R. v. Sioui, [1990] 1 S.C.R. 1025 (S.C.C.) at p. 1068 [Sioui].  Referred to by Chief Justice McLachlin in 

her Dissenting Reasons in  Marshall, supra note 38 at p. 512 but not on this point while enumerating the 

principles governing treaty interpretation: “The goal of treaty interpretation is to choose from among the 

various possible interpretations of common intention the one which best reconciles the interests of both 

parties at the time the treaty was signed:  Sioui, supra at pp. 1068-69.” 
59

 Morris, supra note 2 at p. 1; Sioui, supra note 58 at p. 1053. 
60

 Badger, supra note 39 at para. 53.  
61

 White and Bob (1964), 52 D.L.R. (2d) 481n (S.C.C.) at p. 620. 



 18 

 

The Golden Thread of Continuity 

The Court has been very busy developing the doctrine of continuity as applied to 

the Aboriginal ancestral law and customs as the thread that joins the first encounter 

between European and indigenous societies to the enactment of section 35(1). Madame 

Justice McLachlin has spoken eloquently of the doctrine as the “golden thread of 

continuity” in her Reasons in Van der Peet.64 

 

The history of the interface of Europeans and the common law with aboriginal 
peoples is a long one. As might be expected of such a long history, the principles 
by which the interface has been governed have not always been consistently 

applied. Yet running through this history, from its earliest beginnings to the present 
time is a golden thread -- the recognition by the common law of the ancestral laws 

and customs the aboriginal peoples who occupied the land prior to European 
settlement.65 

 

Justice McLachlin, it should be noted, uses the expression “interface” to describe 

the meeting of Europeans and Aboriginal societies.  Although Madam Justice McLachlin 

was dissenting in Van der Peet,66 her golden thread of common law recognition is not 

incompatible with what Chief Justice Lamer said in his Reasons in that case.   

 

Chief Justice Lamer’s Reasons acknowledge the endurance of indigenous peoples’ 

law and customs side by side with the common law. He referred with approval to the 

judgments of Chief Justice John Marshall of the U.S. Supreme Court as well as the 
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 R .v. Horseman, [1990] 1 S.C.R. 901 at p.909; A.G. Canada v. A.G. Ontario (1895), [Vol XXV] 434 p. 
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et al. v. Her Majesty the Queen in Right of Canada  2005 F.C. 1622, [2001] 1 C.N.L.R. 100 (F.C.C.) (under 

appeal to the Supreme Court of Canada)  (Expert Report of Prof. Arthur Ray, The Economic Background to 

Treaty 6, Federal Court of Canada, File No: T-2022-89 and T-1254-92, at pp. 3-11) 
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 Reference re: Secession of Quebec, supra note 37 at para. 82. 
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 R. v. Van der Peet, [1996] 2 S.C.R. 507 (S.C.C.) [Van der Peet]. 
65

 Van der Peet, supra note 64 at para. 263 (emphasis added). 
66

 Van der Peet, supra note 64 at paras. 35-40. 
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Australian case of Mabo v. Queensland.67 The Chief Justice referred to the decision in 

Mabo as “persuasive in the Canadian context” and quoted with emphasis an important 

passage from that judgment: 

 

From this premise, Brennan J., writing for a majority of the Court, went on at p. 58 

to consider the nature and basis of aboriginal title: 
 

Native title has its origin in and is given its content by the traditional laws 
acknowledged by and the traditional customs observed by the indigenous 
inhabitants of a territory. The nature and incidents of native title must be 

ascertained as a matter of fact by reference to those laws and customs.68  
 

It is significant that the third Justice writing Reasons in Van der Peet69, Madam Justice 

L’Heureux-Dubé (dissenting on other points), also spoke of the doctrine of continuity in 

the context of a “dynamic right” approach to interpreting the nature and extent of 

Aboriginal rights.  Justice L’Heureux-Dubé wrote: 

 

... Instead of considering it as the turning point in aboriginal culture, British 
sovereignty would be regarded as having recognized and affirmed practices, 

traditions and customs which are sufficiently significant and fundamental to the 
culture and social organization of aboriginal people. This idea relates to the 
"doctrine of continuity", founded in British imperial constitutional law, to the effect 

that when new territory is acquired the lex loci of organized societies, here the 
aboriginal societies, continues at common law.70 

  

It could not have been only specific customarily laws that were continued but rather 

the jurisdiction to formulate, enact and enforce laws.  There is no suggestion in these or 

other Reasons penned by the Court that the golden thread snaps at the time of treaty. 

 

 Another troubling aspect of the “cede, release and surrender” school of thought 

derives from what the Supreme Court of Canada has identified as being a principal source 

                                                 
67

 Mabo, supra note 49. 
68

 Van der Peet, supra note 64 at para. 40 (emphasis in original). 
69

 Van der Peet, supra note 64 at paras. 95-223.   
70

 Van der Peet, supra note 64 at para. 173 (emphasis in original). 
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of Aboriginal title, that being “pre-sovereignty systems of aboriginal law”,71 and that the 

relevant laws “consisted of elements of the practices, customs and traditions of aboriginal 

peoples and might include a land tenure system or laws governing land use”72.  Justice 

LeBel in Marshall and Bernard reminded us to “be mindful that aboriginal title is 

ultimately premised upon the notion that the specific land or territory at issue was of 

central significance to the aboriginal group’s culture”73.  In Delgamuukw the Chief Justice 

expressed the same view that “aboriginal title originates in part from pre-existing systems 

of aboriginal law”74. 

 

 So to suggest that First Nations negotiating with Crown representatives for 

recognition, protection and security are not only ceding, releasing and surrendering 

territory as a “fungible commodity” (the term used by the Chief Justice in Delgamuukw75) 

in European eyes, but in so doing were also severing themselves from their systems of 

Aboriginal law and the elements of the practices, customs and traditions, encompassed in 

that body of law is, I would submit, a most improbable assertion and one that has never 

been satisfactorily explained through Canadian jurisprudence.76  Perhaps that is because it 

would be a daunting and ultimately dishonourable endeavour.  Better the Court devote its 

efforts to reconciling its important work on the law relating to Aboriginal and treaty rights 

with its black letter reading of the treaties’ “cede, release and surrender” language. 

 

 As noted above, Mr. Justice Binnie opened his Reasons in Mikisew with a ringing 

endorsement for the place of reconciliation in “the modern law of aboriginal and treaty 

rights”. 77 Assuming, as we must, that the Court is using the term in the positive rather than 

negative sense78 it would be a feat of intellectual gymnastics of Olympic calibre to 
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maintain that holding First Nations to the written text of their treaties, prepared in advance 

and of no relevance to them in negotiations with the Crown, 79 reflects the reconciliation 

promoted by the Court.  While the Court navigates the monster infested seas of Prof. 

Slattery’s mappamundi80 it must surely resist the pressure to endorse the thought that 

“there is only one way of using and disposing of property”.81  Surely there is no 

reconciliation without respect and understanding for the other82, the other’s worldview, the 

other’s legal beliefs, the other’s culture and the other’s spirituality.  And surely this 

includes presumptions of integrity precluding complete abandonment of foundational 

societal principles by a leadership, itself continuing to struggle for and live those 

principles.83 

 

It is very true, and I have written so84, that at least since Simon, the Supreme Court 

has made impressive progress in transforming our perception of the treaties from dead 

parchment to living, moral and contemporarily relevant transactions.  In Simon, Chief 

Justice Dickson put an end to the colonial concept that the treaties of Peace and Friendship 

concluded between the British and the Micmac on the eastern seaboard during the 18 th 
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century were not binding on the Crown as they had involved no transaction with respect to 

land.  In the same case, he directed that the rights set out in the treaties must be read in a 

modern sense and the exercise of those rights translated to the modern era. 

 

In the course of  this period, the Court moved the law from the black letter 

approach of assuming that the entire transaction was expressed in the written instrument,85 

to an approach more in line with the interpretation of statutes proposing the use of extrinsic 

evidence when the text was not clear,86 from there to understanding that even when the 

written text was clear the extrinsic evidence was important to an understanding of the 

intention of the parties,87  and from there to finally embracing the Aboriginal perspective 

by accepting the oral terms of treaties and the understandings reached by the negotiators on 

both sides.88  Justice Binnie took pains in Marshall to refer particularly to “extrinsic 

evidence of the historical and cultural context”.89  He also reminded us that “the 

proposition is cited with approval in Delgamuukw v. British Columbia”.90 Justice Cory’s 

recitation of the principles of treaty interpretation set out in Badger91 and Chief Justice 

McLachlin’s in her dissent in Marshall92 were the products of this evolving understanding 

of the treaty process.  It is time to draw the inevitable conclusions … honourably. 

 

The Supreme Court’s Recognition of the Aboriginal Perspective and its Significance 

to a New Direction 

 

It would appear that, specifically on the matter of the law of evidence, the Supreme 

Court of Canada has long directed adaptation of the law so as to ensure the admissibility of 
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evidence on the Aboriginal perspective given through the Elders or community members 

and that this evidence be given proper weight.   

 

This appeal requires us to apply not only the first principle in Van de Peet but the 
second principle as well, and adapt the laws of evidence so that the aboriginal 

perspective on their practices, traditions and on their relationship with the land are 
given due weight by the courts. In practical terms, this requires the courts to come 
to terms with the oral histories of aboriginal societies, which, for many aboriginal 

nations are the only record of their past. Given that the aboriginal rights recognized 
and affirmed by s.35(1) are defined by reference to pre-contact practices or, as I 

will develop below, in the case of title, pre-sovereignty occupation, those histories 
play a crucial role in the litigation of aboriginal rights. 93 
 

 

The Court in Van der Peet referred back to its decision in Sparrow while directing 

that sensitivity to the Aboriginal perspective is essential: 

 

In assessing a claim for the existence of an aboriginal right, a court must take into 

account the perspective of the aboriginal people claiming the right.  In Sparrow, 
supra, Dickson C.J. and La Forest J. held, at p. 1112, that it is "crucial to be 
sensitive to the aboriginal perspective itself on the meaning of the rights at stake".94 

 

While there is unquestionably still need for improvement notably on our subject of 

the “cede, release and surrender” language in treaties, the Court has made enormous 

progress in the recognition and acceptance of the importance of Aboriginal peoples being 

able to present their own perspective, and do this in their own way through traditional oral 

histories, stories, songs, protocols, ceremonies and prayers. The Court has praised and 

encouraged trial judges who have contributed to this advance and has chastised trial judges 

who refuse to do so. For instance, in Mitchell, Chief Justice McLachlin found that the trial 

judge had properly relied on the oral history evidence given by Grand Chief Mitchell.  95 In 

contrast, in Delgamuukw the Court criticized the trial judge who “... gave no independent 

weight to these special oral histories because they did not accurately convey historical 

truth, because knowledge about those oral histories was confined to the communities 
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whose histories they were and because those oral histories were insufficiently detailed 

[...].” 96   

 

The Chief Justice concluded: “I fear that if this reasoning were followed, the oral 

histories of aboriginal peoples would be consistently and systematically undervalued by 

the Canadian legal system [...].”97 At times, however, there seems to be almost a 

schizophrenic approach to balancing sensitivity to the Aboriginal perspective with 

maintaining the integrity of the Canadian legal structure.  In the same paragraph in Van der 

Peet, the Court cautioned that while taking into account the Aboriginal perspective, the 

Court should do so “in terms which are cognizable to the non-aboriginal legal system.”98 

 

The proposal of this Chapter is, however, that the “non-aboriginal legal system” 

itself has evolved and should continue to evolve under the direction of the Court in such a 

way that Aboriginal forms of evidence will be “cognizable” to it.  The model might indeed 

reflect Justice Binnie’s merged and shared sovereignty in Mitchell: 

 

The modern embodiment of the “two-row” wampum concept, modified to reflect 
some of the realities of a modern state, is the idea of a “merged” or “shared” 
sovereignty.  “Merged sovereignty” asserts that First Nations were not wholly 

subordinated to non-aboriginal sovereignty but over time became merger 
partners.99   

 

Leaving aside the cryptic observation on the “realities of a modern state”, the 

association of the “two row” wampum with merged or shared sovereignty is a very 

promising reflection contained, as it is, in the separate reasons of two justices.  It must be 

premised upon an understanding that the First Nations remain whole.  If this be the case, 

based on the teachings of the Court, First Nations have not severed themselves from their 

traditional territories through knowingly accepting Victorian legal bafflegab written in a 

language not understood and in stark contradiction to what the Great Mother, the Queen, 

represented in treaty conferences.  They cannot have abandoned their laws, customs and 
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traditions, their spiritual centre.  The invocation of the two-row wampum would suggest, 

rather, co-existence, sharing of the homeland, in other words, exactly what the Aboriginal 

perspective is as transmitted through oral traditions by Elders.  Dissenting or “separate 

reasons” often suggest the way forward.100 

 

Another attempt to characterize the co-existence of the First Peoples with the 

Settler Peoples is found in the Chief Justice’s Reasons in Van der Peet quoting with 

approval and in support the writing of Prof. Mark Walters in the Queens Law Review: 

 

The challenge of defining aboriginal rights stems from the fact that they are rights 

peculiar to the meeting of two vastly dissimilar legal cultures; consequently there 
will always be a question about which legal culture is to provide the vantage point 

from which rights are to be defined… a morally and politically defensible 
conception of aboriginal rights will incorporate both legal perspectives.101 
 

 

A cogent legal theory of what happened through the treaty process would be one 

replicating the original European claims to sovereignty in the New World.  These were 

first thought to be sufficient to exclude or extinguish an assertion of rights or sovereignty 

by the indigenous populations.  But wise jurists, among whom must be counted Mr. Justice 

Hall and Mr. Justice Judson of the Supreme Court of Canada in Calder, proposed another 

understanding: European claims to sovereignty were directed to rival European colonial 

powers – not to the indigenous people inhabiting the territories.102 

 

Mitchell has been interpreted by some as a hardening by the Court of the 

evidentiary adaptability which it had set out in Delgamuukw.103 In fact, Mitchell does not 

fundamentally alter the Court’s rulings regarding evidence and Indigenous oral traditions 
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in Delgamuukw. First, the evidentiary lacunae that the Supreme Court identified in 

Mitchell were allegedly in the documentary evidence.104 The Court explicitly ruled that the 

trial judge had been correct to rely upon the oral evidence tendered by the Mohawks of 

Akwesasne.105 Second, while cautioning that the rules of evidence should not be 

abandoned, the Court in Mitchell, continues to warn against a Eurocentric approach to 

Aboriginal oral traditions. 106  The principles set out in Delgamuukw continue to apply.107 

 

Reading Down – Reading Out 

 

One of the most striking examples of where the Court is prepared to read down 

apparently clear treaty language giving the Crown complete discretion in the treaty 

relationship is, of course, what Justice Binnie in Mikisew had to say about the “taking up 

clause” in Treaty No. 8.108  He observed “The language of the treaty could not be clearer in 

foreshadowing change.”109  However, he added a new and important dimension: 

“Nevertheless the Crown was and is expected to manage the change honourably.”110  

Further he elaborated:   

 

Both the historical context and the inevitable tensions underlying implementation 
of Treaty 8 demand a process by which lands may be transferred from the one 

category (where the First Nations retain rights to hunt, fish and trap) to the other 
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category (where they do not).  The content of the process is dictated by the duty of 
the Crown to act honourably.111 

 

The Court’s efforts to read down the blunt language of the treaty on the Crown’s 

right to take up land is evident in Justice Binnie’s determination to impose the 

counterweight of the Indians’ rights “to pursue their usual vocations of hunting, trapping 

and fishing throughout the tract surrendered” and to insist that the Treaty be read as 

providing a “meaningful right to hunt”.112 

 

If the time comes that in the case of a particular Treaty 8 First Nation “no 
meaningful right to hunt” remains over its traditional territories, the significance of 

the oral promise that “the same means of earning a livelihood would continue after 
the treaty as existed before it” would clearly be in question, and a potential action 

for treaty infringement, including the demand for a Sparrow justification, would be 
a legitimate First Nation response.113 
 

So the right of the Crown to take up lands for its purposes becomes characterized as 

a process to be honourably managed and, moreover, a process that must ensure a 

“meaningful right to hunt” for the First Nations, not just anywhere, but within their 

respective traditional territories, failing which a burden of justification falls upon the 

Crown. 

 

Home Thoughts from Abroad 

 

 In Delgamuukw, the Chief Justice referred in introducing his Reasons to this 

“rapidly evolving area of law”.  So new insight is no stranger to this “area of law” nor, it 

would appear, should be a willingness to relent. 

 

 Universal human rights law has always stalked the ethnocentric or state centred 

reading of domestic law.  The principled (for their time) decisions of the Judicial 

Committee of the Privy Council on the impact of the British colonial adventure and 
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subsequent disengagement from it guided the pre-1982 jurisprudence on the state of 

indigenous society, culture, law and governance and is still acknowledged.  Hall J. in 

Calder, invoking the decision of the Privy Council in Amodu Tinaji v. Secretary, Southern 

Nigeria114, warned: 

  

 Unlike the method used to make out title in other contexts, proof of the Indian title 
or interest is to be made out as a matter of fact.  In Amodu Tijani v. Secretary, 

Southern Nigeria, Lord Haldane said at pp. 402 to 404: 
 

Their Lordships make the preliminary observation that in interpreting the 
native title to land, not only in Southern Nigeria, but other parts of the 
British Empire, much caution is essential.  There is a tendency, operating at 

times unconsciously, to render that title conceptually in terms which are 
appropriate only to systems which have grown up under English law.  But 

this tendency has to be held in check closely. ….115 

 

 Today’s judiciary toils in a time of “rapidly evolving” international consensus on 

the principled vision of state-indigenous peoples relations.116   This principled vision 

received enormous support with the final adaption of the United Nations Declaration on 

Indigenous Rights “as a standard of achievement to be pursued in a spirit of partnership 

and mutual respect.117  The UN Declaration is replete with standards addressing virtually 

every facet of state/Indigenous relations but perhaps particularly relevant to the present 

discussion would be: 

 

 Article 8  

 …. 
 

 2.  States shall provide effective mechanisms for prevention of, and redress for: 
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(a) Any action which has the aim or effect of depriving them of their integrity as 

distinct peoples, or of their cultural values or ethnic identities; 
(b)  Any action which has the aim or effect of dispossessing them of their lands, 

territories or resources; 
… 

 Article 28 

 
1. Indigenous peoples have the right to redress, by means that can include 

restitution or, when this is not possible, just, fair and equitable compensation, 
for the lands, territories and resources which they have traditionally owned or 
otherwise occupied or used, and which have been confiscated, taken, occupied, 

used or damaged without their free, prior and informed consent. 
 

2. Unless otherwise freely agreed upon by the peoples concerned, compensation 
shall take the form of lands, territories and resources equal in quality, size and 
legal status or of monetary compensation or other appropriate redress.118 

 

 The Inter-American Court and the Inter-American Commission have both 

recognized that Indigenous peoples’ right to land is based on their own laws, legal 

traditions and customs.  Beginning with the landmark Case of Mayagna (Sumo) Awas 

Tingni Community v. Nicaragua,119 the Inter-American Court has developed an “alliance 

perspective”120 on indigenous land rights holding that the right to property should not be 
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restricted by the state’s conceptualization of the right. The Inter-American Court found that 

the right should have an autonomous meaning in step with the times,121stating:  

 

 
…the close ties of indigenous people with the land must be recognized and 

understood as the fundamental basis of their cultures, their spiritual life, their 
integrity, and their economic survival. For indigenous communities, relations to the 
land are not merely a matter of possession and production but [have] a material and 

spiritual element which they must fully enjoy, even to preserve their cultural legacy 
and transmit it to future generations.122  

 
 

That the source of the property rights protected under Article 21 arises from the 

indigenous peoples’ law on property rights was confirmed in the 2006 case of 

Sawhoyamaxa Indigenous Community v Paraguay.123 The Court held that Paraguay had 

violated the Sawhoyamaxa community’s right to property due to its failure to grant the 

community title to its traditional lands. Its reasons provide support for a right that includes 

varied forms and understandings of property: 

 

Disregard for specific versions of use and enjoyment of property, springing from 
the culture, uses, customs, and beliefs of each people, would be tantamount to 

holding that there is only one way of using and disposing of property, which, in 
turn, would render protection under Article 21 of the Convention illusory for 
millions of persons.124 

 

 The Inter-American Commission jurisprudence provides very strong support for the 

indigenous peoples’ right to property to be given meaning by their own legal systems.  In 

the Case of Maya Indigenous Communities of the Toledo District v. Belize,125 and the 
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Dann case126 the Commission confirmed that Article XXIII of the American Declaration127 

protects indigenous peoples’ right to property, even where the state provides no legal 

recognition of the right. The source of the right to property is grounded in the legal 

systems, or more specifically the customary land tenure, of the indigenous peoples.  

 

The Dann case is of particular relevance to the argument that a state may not 

unilaterally extinguish an indigenous people’s right to their lands. The case was brought to 

the Commission by the Dann sisters, members of the Western Shoshone people who 

continued to live on their ancestral lands, despite the United States government’s insistence 

that their rights had been extinguished in the 1880s. The government’s position was based 

upon a 1946 decision rendered by the Indian Claims Commission (the “ICC”), a much 

criticized quasi-judicial process.128  

 

The Commission established that in light of the right to a fair trial, Article XXIII 

obliged states to ensure that any determination “of the extent to which indigenous 

claimants maintain interests in the lands to which they have traditionally held title and 

have occupied and used is based upon a process of fully informed and mutual consent on 

the part of the indigenous community as a whole.”129 The United States government was 

found to have failed in this obligation, as the Commission found that: 

 

In light of the contentions by the Danns that they have continued to occupy and use 
at least portions of the Western Shoshone ancestral lands, and in light of the 

findings by the Ninth Circuit Court of Appeals as to the merits of the ICC’s 
extinguishment finding, it cannot be said that the Danns’ claims to property rights 

in the Western Shoshone ancestral lands were determined through an effective and 
fair process in compliance with the norms and principles under Articles XVIII and 
XXIII of the American Declaration.130  
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 Importantly, the Commission noted that international law will protect indigenous 

peoples’ human right to property even if the state does not recognize this right, a 

proposition propounded by Justice Hall in Calder thirty five years ago.131  According to the 

Commission, these rights have a meaning autonomous of the state’s recognition or 

definition of the rights. The source of the right which is protected by international law is 

the indigenous peoples’ own custom and tradition:  

 

Accordingly, the organs of the inter-American human rights system have 
recognized that the property rights protected by the system are not limited to those 
property interests that are already recognized by states or that are defined by 

domestic law, but rather that the right to property has an autonomous meaning in 
international human rights law.

 

In this sense, the jurisprudence of the system has 

acknowledged that the property rights of indigenous peoples are not defined 
exclusively by entitlements within a state’s formal legal regime, but also include 
that indigenous communal property that arises from and is grounded in indigenous 

custom and tradition. 132
  

 

 In Maya Communities the Commission concluded that although Belize did not 

provide legal recognition for the right to communal property in its domestic laws, the 

government was bound by the American Declaration to respect the Maya’s right to their 

communally held property.133 In a landmark decision in 2007, the Supreme Court of Belize 

affirmed the rights of the indigenous Maya communities of Belize to their traditional lands 

and resources.134 Finding the Inter-American Commission’s recommendations in the Maya 

Communities case to be persuasive and relying heavily on Belize’s international 

obligations, Chief Justice Conteh ordered the government of Belize demarcate and provide 

official documentation of the indigenous communities’ title and right to land in accordance 

with Maya customary law and practices.135 
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 These holdings surely contradict the “cognizable to the non-Aboriginal legal 

system” test in Van der Peet136 and Mitchell137.  Contemporaneously, the Supreme Court 

has signalled, as a Court and through its individual members, that Canada is indeed a 

member of the community of nations and as such bound to respect the evolving moral and 

legal consensus.138  While the current minority government of the day obstinately declines 

to follow the UN Declaration, its endorsement by the government has been urged by 

Parliament (the legitimate voice of the people).139   

 

Canadian Courts Look Abroad 

 

 International law is not at all foreign to Canadian domestic law particularly in the 

areas of human rights and constitutional adjudication. The rapid development and growth 

of international law in recent years has had a major impact on Canadian domestic law, as 

Justice LeBel of the Supreme Court has observed: 

 

Over the last decade, there have been tremendous developments in international 
law, including the proliferation of conventional law as well as the establishment of 
a number of international criminal and trade law fora. This growth has reverberated 

through domestic law as in the past decade, a number of key constitutiona l law 
cases have applied principles of international law; such cases have touched on a 

wide range of topics, including international trade obligations, war crimes or crimes 
against humanity, possibility of unilateral secession of a province, extradition 
leading to possible death penalty, and deportation of refugees to face possible 

torture.140 
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 Remarkable by its absence on this enumeration is the law on Aboriginal and treaty 

rights. The authors certainly could have referred to Justice Binnie’s Reasons in Mitchell. 

Writing for the minority, Binnie J. referred to a number of international instruments. 141 

 

 A succinct statement on Canada’s obligations under both conventional and 

customary international law was provided by the Ontario Court of Appeal in Bouzari v. 

Islamic Republic of Iran.142 The Court of Appeal concluded: 

Where Canada has undertaken treaty obligations, it is bound by them as a matter of 

conventional international law. Parliament is then presumed to legislate 
consistently with those obligations. […] Thus, so far as possible, courts should 
interpret domestic legislation consistently with these treaty obligations. 

 
The same is true where Canada's obligations arise as a matter of customary 

international law. As acknowledged by the Attorney General in this case, 
customary rules of international law are directly incorporated into Canadian 
domestic law unless explicitly ousted by contrary legislation. So far as possible, 

domestic legislation should be interpreted consistently with those obligations. This 
is even more so where the obligation is a peremptory norm of customary 

international law, or jus cogens.143  
 

 If Parliament’s will and intent is presumed to be consistent with international 

conventional and customary law, is there any principled reason why treaties entered into 

with the Aboriginal people of Canada should not also be so construed?  The same domestic 

rules of interpretation apply to statutes and treaties specific to Aboriginal peoples of 

Canada.144 

 

 In Reference Re Secession of Quebec the Court dealt with its jurisdiction to decide 

an issue based on international law.145 The Court was required to decide, among other 

things, whether there was a right to self-determination under international law which 

would give the government of Quebec the right to secede from Canada unilaterally. 

Concerns were raised over the Court’s jurisdiction to deal with this issue since it required 

                                                 
141

  Mitchell, supra note 11 at para. 81-83. 
142

Bouzari v. Islamic Republic of Iran  (2004), 243 D.L.R. (4
th

) 406, 71 O.R. (3d) 675 (C.A.) (O.N.C.A). 
143

 Bouzari, supra note 142 at paras. 64-65. 
144

 See, for example, Nowegijick v. The Queen, [1983] 1 S.C.R. 29 and Mitchell v. Peguis Indian Band, 

[1990] 2 S.C.R. 85. 
145

 Reference re Secession of Quebec, supra note 37. 



 35 

the Court to deal with international law rather than domestic law.  The Court held that it 

did have jurisdiction to address the issue and stated that in previous decisions the Court 

had looked to principles of international law to determine rights or obligations within 

Canadian law.146 

 

 The Court has affirmed that courts should regard international human rights law as 

providing an important aid in the interpretation of domestic law. This persuasive and 

interpretive role was recognized in Baker.147 The judgment addressed the issue of the 

application of the ratified but domestically unimplemented UN Convention on the Rights 

of the Child. L’Heureux-Dubé J, writing for the majority of the Court, advanced an 

approach whereby the values contained in international law illuminate Canadian statutory 

instruments: 

 

[…] the values reflected in international human rights law may help inform the 
contextual approach to statutory interpretation and judicial review. As stated in R. 

Sullivan, Driedger on the Construction of Statutes (3rd ed. 1994), at p. 330: 
 
[T]he legislature is presumed to respect the values and principles enshrined 

in international law, both customary and conventional. These constitute a 
part of the legal context in which legislation is enacted and read. In so far as 

possible, therefore, interpretations that reflect these values and principles 
are preferred. [Emphasis in original.] 148 

 

 
 A unanimous Court in Suresh noted that while international treaty norms are not 

binding in Canada until adopted into domestic law, international law can nevertheless 

inform the courts in their exercise of constitutional interpretation:  

 

International treaty norms are not, strictly speaking, binding in Canada unless they 
have been incorporated into Canadian law by enactment. However, in seeking the 
meaning of the Canadian Constitution, the courts may be informed by international 

law. Our concern is not with Canada's international obligations qua obligations; 
rather, our concern is with the principles of fundamental justice. We look to 

international law as evidence of these principles and not as controlling in itself.  149 
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 In fact the reference to and reliance on international law is particularly prevalent in 

constitutional and Charter cases.  

 

With the enactment of the Constitution Act, 1982, the number of cases making use 
of international public law instruments increased dramatically.  Writing on this 
development in the jurisprudence of the Court, Mr. Justice Gérard La Forest 

reported that, between 1984-1996, the Court made use of key international human 
rights instruments in fifty cases in interpreting the Canadian Charter of Rights and 

Freedoms.  Since then, that number has doubled.  La Forest J. thus explained the 
necessity of taking into account the applicable international law in Charter cases: 

 

The protection of human rights is not a uniquely Canadian concept and just 
as the drafters of the Charter drew on the experience and successes of the 

international human rights movement, so too would it be necessary for the 
Canadian courts to look abroad.150 

 

 In the light of the dramatic increase in reliance upon international law, is it not time 

for the Court to seize the doctrinal initiative of Chief Justice Dickson in Simon where he 

addressed our three concerns – treaties, international law and extinguishment. 151  It seems 

obvious that in determining the way forward for the law on Aboriginal and treaty rights it 

is necessary “for the Canadian courts to look abroad” as well as within.152 

 

Conclusion – A Willingness to Relent 

 

 Presuming our senior jurists to be professionals humble before truth once revealed, 

how can they realign their teaching with that truth?  There appears to be little impeding the 

Court from driving a stake through the heart of the cede, release and surrender doctrine 

invoking, as it does, international treaty law standards as well as peremptory norms of 

customary international law, or “jus cogens”.153  
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 On June 11, 2008 the Prime Minister of Canada stood in the House of Commons 

and offered full apology on behalf of Canadians for the Indian Residential Schools system.  

He said: 

 

The government recognizes that the absence of an apology has been an impediment 
to healing and reconciliation.  Therefore, on behalf of the Government of Canada 

and all Canadians, I stand before you, in this Chamber so central to our life as a 
country, to apologize to Aboriginal peoples for Canada’s role in the Indian 

Residential Schools system.154 
 

 The Prime Minister acknowledged that the placement of children in Indian 

Residential Schools – all of which was believed to be perfectly legal and justified in its day 

– is a sad chapter in our history and that we now recognize how very wrong the thinking 

behind the system was to separate children from “rich and vibrant cultures and 

traditions”.155  He identified the two primary objectives of the Residential Schools system 

and the assumptions behind those objectives and affirmed that they have today “no place in 

our country.” 

 

These objectives were based on the assumption Aboriginal cultures and spiritual 

beliefs were inferior and unequal.  Indeed, some sought, as it was infamously said, 
“to kill the Indian in the child”.  Today, we recognize that this policy of 

assimilation was wrong, has caused great harm, and has no place in our country. 
 
… 

 
There is no place in Canada for the attitudes that inspired the Indian Residential 

Schools system to ever prevail again. 156 
 
  

 The Prime Minister’s words surely recall the manner in which Lord Mansfied in 

Sommersett, Lord Sankey in Edwards and Chief Justice Warren in Brown confronted the 
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dark times in their respective legal histories and refused to perpetuate the particular evils of 

those times. 157   The result was three societies made more humane and honourable. 

 

 The Supreme Court of Canada insofar as the law on Aboriginal and treaty rights is 

concerned has been moving our law, our standards, our society and, in fact, itself towards a 

more moral and honourable place.  Alain Supiot writes that in medieval times the canonists 

were responsible for inventing the rule Pacta sunt servanda. 158  A simple promise before 

God should suffice. Supiot concludes,   

 

It is therefore due to belief in the existence of the one God, who sees all things and 

before whom no one must speak falsely, that the simple agreement (the ‘pactum 
nudum’) ended up being identified with the contract.  In other words, the modern 

notion of contract could never have emerged without faith in a universal guarantor 
of the pledged word.  This word only carries weight if it obeys the law of this 
guarantor, originally the divine law which required that the agreement must have a 

just cause […].159 
 

  This sounds much like the invocations to the Creator by First Nations peoples 

entering into treaty with the Crown.  It also reflects the treaty process and its outcomes as 

understood by First Nations.160 As Saulteaux elder Danny Musqua explains it: 
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 Sommersett, supra note 6; Edwards, supra note 7; Brown, supra note 9. 
158

  Supiot, supra note 4 at p. 92. 
159  Supiot, supra note 4 at p. 93. 
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  In relation to the invocations of the Creator, it is noted that among the Cree it is believed that the Creator 

gave all People sacred gifts, iyiniw sawêyihtâkowiwin (‘the peoples’ sacred gifts’), which were both material 

(land and resources) and  metaphysical (laws, values, principles and mores).  The spoken words and 

memory were also gifts  from the Creator to keep and transmit their laws, lessons and histories. Wheeler, 

“Indigenous Oral Tradition Histories”,  supra note 82 at p. 76 (footnotes in original omitted).  In relation to 

the process of treaty making, Ralston Saul, supra note 120 at p. 50,  has written,  

“One of the standard complaints of the British and the Canadian officials who negotiated treaties 

with First Nations was that the latter talked on and on. Had our negotiators paid any attention to the 

other, they would have realized that the First Nations leaders talked on because they were not 

engaged in a goal-oriented process that, like the Europeans’ commercial contracts, is concluded by a 

transfer of ownership. The First Nations leaders weren’t even negotiating ownership. Instead, they 

were putting on the table concepts of complex, inclusive, balanced existence on the land. […] The 

First Nations had protocols they had to follow in order for agreements with others to take proper 

shape and so become real. They were not seeking opportunistic deals. They wanted balanced 

arrangements that could work for a long time, providing both  parties were prepared to keep on 

discussing and adjusting on a regular basis – usually once a year – to maintain the appropriate 

equilibrium.”  
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 We made a covenant with Her Majesty’s government, and a covenant is not just a 
relationship between people, it’s a relationship between three parties, you [the 

Crown] and me [First Nations] and the Creator.161 
 

 It also sounds much like the Preamble to the Canadian Charter of Rights and 

Freedoms (Part I of the  Constitution Act, 1982) that reaffirmed the “supremacy of God 

and the rule of law”. 

 

 And in this, as well, the Supreme Court has prepared the ground for a return from a 

world “in which people feel bound by their commitments only insofar as it is convenient 

for them”162 to a world of the “pledged word” under the aegis of Divine Law.163   Justice 

Cory volunteered in Badger: 

 

 The Indian people made their agreements orally and recorded their history orally.  

Thus, the verbal promises made on behalf of the federal government at the times 
the treaties were concluded are of great significance in their interpretation.164 

 

 Assisted by its own momentum, by the good thinking of sensitive Canadians who 

aspire to an honourable homeland  and by the rapidly evolving international law on human 

rights in general and indigenous rights in particular, the Court should be comfortable and 

certainly would be justified in rejecting past law on “cede, release and surrender”.  Perhaps 

it is time for the Court to echo Lord Mansfield in Sommersett and to proclaim that 

complete extinguishment of Aboriginal title and rights through past or future treaties is “so 

odious that nothing can be suffered to support it”.165 
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 Then might the cancer be expunged, the pledge to the Creator Guarantor be 

honoured and true reconciliation become a possibility.166  
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 With respect to “practical repercussions” the Court might look back at the Reference re Manitoba 

Language Rights, [1985] 1 S.C.R. 721 and Sommersett, supra  note 6, and order that whatever the 

inconvenience this fundamental and honourable reading of history and the law now inform state/Aboriginal 

relations and arrangements that the parties be given time to restructure those relations during this period  

while at the same time recognizing no titles granted by the state be jeopardized.  Articles 27 and 28 of the UN 

Declaration, supra note 116, might usefully guide the parties: 

 

 Article 27 

 

States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, 

independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ 

laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of 

indigenous peoples pertaining to their lands, territories and resources, including those which were 

traditionally owned or otherwise occupied or used.  Indigenous peoples shall have the right to 

participate in this process. 

 

Article 28 

 

1. Indigenous peoples have the right to redress, by means that can include restitution or, when 

this is not possible, just, fair and equitable compensation, for the lands, territories and 

resources which they have traditionally owned or otherwise occupied or used, and which have 

been confiscated, taken, occupied, used or damaged without their free, prior and informed 

consent. 

 

2. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the 

form of lands, territories and resources equal in quality, size and legal status or of monetary 

compensation or other appropriate redress. 
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