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III.  FORMALITIES OF EXPRESS TRUSTS 
 
‘Formalities’ refers to compliance with any procedural aspects of a given transactions; for 
example, purchase of real estate in Ontario requires suitable registration of title to the land 
in the local registry office. 
 
The sequence of the establishment of a trust: 
 

1. Settlor (who is legally capable of so doing) makes a declaration of trust (evidencing 
intent) in respect of specific property (the subject of the trust) in favour of a specific 
beneficiary (or class of beneficiaries). The trust may be gratuitous or as part of a 
larger arrangement involving consideration (and thus a contract).  

 
2. The trust is constituted when the property vests in the trustee. Writing may be 

required to give effect to the transaction. If the trust is based on contract and 
valuable consideration passes to the settlor, the court may order the trust to be 
fully constituted when the transaction is not yet complete. When the settlor acts 
gratuitously, the court will only rarely make an Order to allow the trust to be 
completed. 

 
3. Once constituted, the trustee holds the property under a valid trust for the 

beneficiary (the object of the trust). 
 
 
General Considerations 
 
Very little is required to formalise the trust, but in some cases writing of some kind is 
required as an attempt to control fraud. This is especially true of transactions involving 
land. The governing statute, the Statute of Frauds, RSO 1990, c.S.19, has traditionally 
been regarded as having twin goals: 
 

(1) To Protect Trustees: to ensure that the trustees know the identities of 
beneficiaries, and the precise nature of their obligations under the trust 
settlement. Memories fade and disputes naturally arise and trustees must 
themselves be in a position to discharge their duties.  

 
(2) To Protect Beneficiaries: to prevent fraud by oral agreement to the harm of the 

real beneficial owners. 
 
One must look to the statute itself to determine whether its provisions apply and for the 
consequences of non-compliance. 
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The Statute of Frauds, RSO 1990, c. S.19 
 
Selected Provisions: 

Writing required for certain contracts  

   4. No action shall be brought to charge any executor or administrator upon 
any special promise to answer damages out of the executor's or administrator's 
own estate, or to charge any person upon any special promise to answer for 
the debt, default or miscarriage of any other person, or to charge any person 
upon any contract or sale of lands, tenements or hereditaments, or any 
interest in or concerning them, unless the agreement upon which the 
action is brought, or some memorandum or note thereof is in writing and 
signed by the party to be charged therewith or some person thereunto 
lawfully authorized by the party. R.S.O. 1980, c. 481, s. 4; S.O. 1994, c. 27, 
s. 55, in force December 9, 1994 (R.A.) 

Declarations or creations of trusts of land to be in writing  

      9. Subject to section 10, all declarations or creations of trusts or 
confidences of any lands, tenements or hereditaments shall be 
manifested and proved by a writing signed by the party who is by law 
enabled to declare such trust, or by his or her last will in writing, or else 
they are void and of no effect. R.S.O. 1980, c. 481, s. 9.  

Exception of trusts arising, transferred, or extinguished by implication of law  

      10. Where a conveyance is made of lands or tenements by which a trust 
or confidence arises or results by implication or construction of law, or is 
transferred or extinguished by act or operation of law, then and in every such 
case the trust or confidence is of the like force and effect as it would have been 
if this Act had not been passed. R.S.O. 1980, c. 481, s. 10.  

Assignments of trusts to be in writing  

      11. All grants and assignments of a trust or confidence shall be in 
writing signed by the party granting or assigning the same, or by his or 
her last will or devise, or else are void and of no effect. R.S.O. 1980, c. 481, 
s. 11.  

 
Thus, the writing requirement attaches to: 
 

• contracts creating a trust of land (s.4) 
• creation of an interest in land (s.9) 
• and assignments of equitable interests (s.11). Section 10 excepts trusts that arise 

by operation of law, such as a resulting or constructive trust, as there is no prospect 
of fraud and the judicial order itself will always be sufficiently certain to inform 
trustees as to their duties (or else directions may be sought from the Court). 
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‘Equity Will Not Allow a Statute to be Used as an Instrument of Fraud’ 
 
The principle is a simple one: where one party uses non-compliance with the statute 
to act unfairly towards a vulnerable party, the court may intervene to allow for the 
transaction to complete notwithstanding non-compliance with the statute through the 
mechanism of a constructive trust. 
 

 
 
A technical issue arises in respect of an abuse of the statute that may yield an 
unconscionable result -  that is, a reliance on non-compliance with the statute by a trustee 
already vested with ownership as a means of retaining the beneficial interest in the 
property personally. Is the better approach to construe the trust as an enforceable express 
trust, or, to recognise a constructive trust and thus dispense with the problem of writing?  
In Rochefoucauld v. Bousted [1897] 1 Ch 196, it was held that the trustee cannot retain 
the legal title and claim the property as his own where the trust fails on the basis that it is 
not in writing, and in such a case the court accepted that parol evidence was sufficient to 
evidence the trust. In other words, where the trustee relies on the statute to retain 

A note on equitable fraud: 
 
While courts of equity and law have for some time had concurrent jurisdiction 
to deal with actual fraud in the sense of dishonest acts, the equitable jurisdiction 
to deal with fraud both pre-dates the common law jurisdiction  and is a wider 
concept.  
 
The concept of equitable fraud or constructive fraud allowed a court of equity to 
relieve against an act that was neither intended as dishonest or committed 
recklessly. Lord Haldane LC said in Nocton v Lord Ashburton [1914] AC 932, 
954 (HL): 
 

… it is a mistake to suppose that an actual intention to cheat 
must always be proved. A man may misconceive the extent of 
the obligation  which a court of Equity imposes upon him. His 
fault is that he has violated however innocently because of his 
ignorance, an obligation which he must be taken by the court 
to have known, and his conduct has in that sense always been 
called fraudulent… 

 
Thus the concept of equitable fraud is rooted in a pragmatic view of equity as 
being able to respond to an infinite variety of offensive acts and has accordingly 
been left as a fluid rather than rigidly defined concept as a matter of judicial 
policy. Lord Macnaghten once said that “[f]raud is infinite in variety; sometimes 
it is audacious and unblushing; sometimes it pays a sort of homage to virtue, 
and then it is modest and retiring; it would be honesty itself if it could only afford 
it;” Reddaway v Banham [1896] AC 199, 221. At the same time, equitable fraud 
can  be a doctrine bound up with some degree of fault. The difficulty is in 
assessing the degree of fault that speaks, to some extent, to moral 
standards of conduct. 
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beneficially, the court may still allow the trust to be effective notwithstanding non-
compliance with the writing requirements to prevent the fraudulent enrichment of the 
trustee. 
 
In Bannister v. Bannister [1948] 2 All ER 133, the plaintiff sold some cottages to her 
brother-in-law for less than full market value on the basis of the oral promise that she 
would be allowed to live in one of the cottages for the remainder of her life without having 
to pay rent. The issue thus was whether the purchaser held on trust for the vendor for her 
life with a reversionary interest in the cottage. Scott LJ held that the insistence on the letter 
of the conveyance by the defendant was a fraud and a constructive trust arose which need 
not be in writing.  
 
The latter approach seems more intellectually pleasing and is the contemporary practice. 
 
 
SECRET AND HALF-SECRET TRUSTS 
 
Formalities of Testamentary Trusts:  
Succession Law Reform Act, R.S.O. 1990, c. S.26 

      3. A will is valid only when it is in writing.  

      4.--(1) Subject to sections 5 and 6, a will is not valid unless,  

(a) 
 
at its end it is signed by the testator or by some 
other person in his or her presence and by his or 
her direction; 

 

(b) 
 
the testator makes or acknowledges the signature 
in the presence of two or more attesting witnesses 
present at the same time; and 

 

(c)  two or more of the attesting witnesses subscribe 
the will in the presence of the testator.  

  (2) Where witnesses are required by this section, no form of attestation 
is necessary. R.S.O. 1980, c. 488, s. 4.  

      6. A testator may make a valid will wholly by his or her own handwriting 
and signature, without formality, and without the presence, attestation or 
signature of a witness.  

… 

21.1 (1) If the Superior Court of Justice is satisfied that a document or writing 
that was not properly executed or made under this Act sets out the 
testamentary intentions of a deceased or an intention of a deceased to revoke, 
alter or revive a will of the deceased, the Court may, on application, order that 
the document or writing is as valid and fully effective as the will of the 
deceased, or as the revocation, alteration or revival of the will of the deceased, 
as if it had been properly executed or made. 2021, c. 4, Sched. 9, s. 5. 
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A secret trust is one where: 

T(estator) devises to the Primary Donee (PD), who has agreed to be bound by a trust 
obligation during the life of T. Thus, if T makes a gift of property to PD without stating in 
the will that he is to hold it on trust, and either before or after making his will tells PD 
directly or through an authorised agent that he wishes him to hold the property on trust for 
a Secondary Donee (SD), or to make a will in SD’s favour, PD (or his personal 
representatives) will be compelled to carry out the trust if PD either expressly promises 
that he will do so, or by silence implies it. Why? There are different explanations but it is 
most often argued that the agreement between T and PD has induced T to leave the 
property to PD (thus an argument rooted in reliance but where that promise is enforceable 
in equity rather than through estoppel in law). 
 
A half-secret or semi-secret trust is one where: 
T devises to PD on trust, explicitly, but the terms of the trust are not disclosed in the will. 
This is very difficult to justify. One common explanation is that the trust then operates 
completely outside the will (‘dehors the will’) and the provisions of the estates legislation 
are inapplicable; Re Snowden [1979] 2 All ER 172. 
 
 
Requirements for Secret Trusts 
 
Four elements are required in respect of fully secret trusts per Ottaway v. Norman [1971] 
3 All ER 1325, 1332:  
 

1) an intent by S to subject the primary donee (PD) to an obligation in favour of the 
secondary donee (SD);  

2) communication of that intent to the PD;  
3) acceptance of the obligation by the PD, either expressly or implicitly; and  
4) the above conditions are satisfied before or after the execution of the will (i.e. 

during the life of T). If the trust fails, the PD will be entitled absolutely as devisee 
with no obligation to the SD based on the validity of the will. 

 
What if the beneficiary pre-deceases the testator? Is the gift still binding on the 
trustee? 
 
Re Gardner  
[1920] 2 Ch 523 (CA), cb, p.855, note 6 
 
Where the testatrix left the property to he husband “to carry out my wishes” and that the 
husband knew that those wishes were to the benefit of B1-B3 and B2 predeceases T, the 
estate of B2 receives the property as the trust operates outside the will. Thus the death of 
the B before the T does not invalidate the trust as it operates wholly outside the will. The 
text writers doubt the validity of this case in that the trust property did not pass to the PD 
and thus the trust was not fully constituted and that there was a continuing power of 
revocation by T during her life; see Hodge, “Secret Trusts: The Fraud Theory Revisited” 
[1980] Conv 341; Perrins, “Secret Trusts: The Key to the Dehors” [1985] Conv 248. 
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Standard of proof required? 
 
Re Snowden  
[1979] Ch 528; cb, p.842, fn.1 
 
T left the residue of her estate to her brother and told the solicitor that drafted the will that 
the brother would distribute the residue between all nephews and nieces equally. The 
brother agreed. Six days later T died, 6 days after that, the brother died. Issue: whether 
the secret trust was imposed on the brother. Held: the standard of proof is the normal civil 
standard. The T clearly entered into the agreements with the consent of the brother but 
did she intend for the obligation to be more than a moral one? The test not satisfied; the 
obligation no more than a moral one. There was no sufficient intent. 
 
 
Please also note the provisions of the Evidence Act, RSO 190, c.E-23: 
 

Actions by or against heirs, etc. 
13.  In an action by or against the heirs, next of kin, executors, administrators or 
assigns of a deceased person, an opposite or interested party shall not obtain a 
verdict, judgment or decision on his or her own evidence in respect of any matter 
occurring before the death of the deceased person, unless such evidence is 
corroborated by some other material evidence.  

 
 
Thus, for example, Re Dhaliwal Estate, 2011 ABQB 279, per Burrows J.: 
 

 
[26]            The only evidence of the existence of this “secret trust” is in the 
affidavits of the three Respondents. Each of the Respondents swore affidavits in 
2004 and 2010 relating to this subject.  There are inconsistencies between their 
original affidavits and the affidavits they swore six years later.  There is no 
evidence from anyone else except the three Respondents who, of course, are 
the chief beneficiaries of the alleged “secret trust”. 
  
[27]            The Alberta Evidence Act, s. 11 provides… 
   
[28]            The Respondents point to no evidence outside their own affidavits as 
corroborating their evidence concerning the secret trust.  In my view the 
evidence of one sister who would benefit from the existence of the trust does not 
appreciably help me to believe the evidence of either of the other sisters.  The 
required corroboration has not been provided.  
  
[29]            The claim that a secret trust exists is dismissed. 
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Requirements for Half-Secret Trusts 
 
The main distinction between fully and half-secret trusts, is that T must communicate, and 
the PD must accept the obligation, before or at the time of the execution of the will. 
Remember that for a fully-secret trust, the obligation can be communicated and accepted 
anytime prior to the testator’s death regardless of the date upon which the will is executed.  
 
A second difference between the two types of secret trusts is the consequence of failure 
– the failed half-secret trust gives rise to an automatic resulting trust in favour of the T’s 
estate (as the PD is explicitly held out to have no beneficial interest and the beneficial 
interest is thereafter not adequately disposed of – it must attach to someone and thus it 
automatically reverts to the estate). For example, Re Pugh’s Will Trusts [1967] 1 WLR 
1262 (Ch), where the solicitor as executor was given no instructions. 
 
 
Blackwell v. Blackwell  
[1929] AC 318; cb, various appearances in the notes to pp.832-847 
 
T gave a legacy of £12,000 to 5 persons on trust “for the purposes indicated by me to 
them.” T had told one of the 5 in detail of his intentions, and the others in less detail. The 
trustee to whom the detailed instructions (respecting his mistress and his illegitimate son) 
were given made a memo of them on the same day (but after the execution of the will). 
The issue was whether the memo and parol evidence was admissible to prove the half-
secret trust.  
 
Held: the memo and the parol evidence were admissible to prove the half-secret trust. 
Viscount Sumner said that where fraud is alleged and proven, equity can act on its normal 
principles. Thus, the ability to prove a half-secret trust against a fraudulent trustee 
does not conflict with the Wills Act; that is, the trust has nothing to do with the will, 
but the exercise of the equitable jurisdiction of the court to prevent fraud on the 
part of the secret trustee.  Where the trust is a fully secret trust in the sense that the 
will does provide for the trust expressly, equity sees no difference between giving 
effect to the testator’s intention when fully secreted and when partially secreted - 
“why should equity forbid an honest trustee to give effect to his promise, made to the 
deceased testator, and pay another legatee”… The terms of the half-secret trust need not 
be written expressly into the will as it operates outside the will - but only where the testator 
communicates the intention to the trustee and the trustee accepts the obligation, else the 
testator could use this to get around the Wills Act and present the possibility of fraud. 
 
 
Re Keen, Evershed & Griffiths  
[1937] Ch 236 (cited in Re Mihalopulos) 
 
The full details of the trust must be communicated to the trustee. Here the testator left 
£10,000 to executors in a half-secret trust. T gave the executors a sealed envelope at 
some time before the date of the will with the name of the beneficiary and the instructions 
not to open the envelope until after his death. The executors were not told of the contents 
of the envelope. Held: The half-secret trust failed on 2 grounds - first, the testator did not 
comply with the terms of the will as he had drafted it (communication to executors during 
his lifetime; it would have been different if he had told the executors of the nature of the 
contents of the envelope); and second, the general power to give and rescind 
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instructions to the executors was against the policy Wills Act in preventing future 
unattested-to disposition after the making of the will. Thus Blackwell was not directly 
on par as there the trust had been clearly communicated and there was no wording in the 
will that was not complied with. It was held further that parol evidence is not admissible to 
show that the testator intended something inconsistent with the express terms of the will.  
 
 
Re Mihalopulos  
(1956), 5 D.L.R. (2d) 628 (Alta SC – TD) 
 
This was an interesting case involving the analogy to, and the complementary use of, ‘the 
doctrine of incorporation of documents by reference’ in the law of succession. Thus, where 
the will makes reference to a specific document in existence, and that document before 
the court is proved to be that document, it is implicitly part of the will and its terms can be 
enforced in the normal way. Here, T left instructions to donate to charities with the specific 
instructions to be found in a documents “among my papers”. The court held that the 
document adduced was unsigned and thus outside the wills legislation as a will of itself, 
and, there was doubt as to whether it was indeed the document referred to in the Will. It 
could not be incorporated by reference. At the same time, it could not be a half-secret 
trust. As in Re Keen, T was attempting to make unattested-to future dispositions of his 
assets after the execution of his will and the gift ought not be enforced and parol evidence 
was not admissible to contradict the will.  
 
Per Egbert J: 
 

There is another ground on which it was suggested that effect could be given to 
the document, namely, that it created a valid and effective trust. The Courts have 
on occasion invoked the doctrine of trusts in order to prevent the provisions of 
the Wills Act from protecting a fraud, e.g., where a testator leaves property 
absolutely to a legatee on a secret trust communicated to and accepted by the 
legatee. No such situation arises here; there is no suggestion that anyone is 
attempting to perpetrate a fraud; nor is there any evidence that the terms of the 
document in question were ever communicated to or accepted by anyone. 
Certainly they were not communicated to the Canadian executors nor to the 
witnesses to the will, and there is no evidence that they were communicated to 
the Greek trustees. In Johnson v. Ball (1851), 5 De G. & Sm. 85, 64 E.R. 1029, 
it was attempted to create certain trusts by a letter signed subsequent to the 
execution of the will. The Vice-Chancellor pointed out that it was impossible to 
give effect to the letter as a declaration of trust since that would admit the 
document as part of the will. He pointed out the difference between these 
circumstances and the case where the will refers to a trust created by the testator 
by communication with the legatee antecedent to or contemporaneously with the 
will. In Blackwell v. Blackwell, [1929] A.C. at p. 339, Viscount Sumner 
reviewed the authorities and stated: "A testator cannot reserve to himself 
a power of making future unwitnessed dispositions by merely naming a 
trustee and leaving the purposes of the trust to be supplied afterwards, nor 
can a legatee give testamentary validity to an unexecuted codicil by 
accepting an indefinite trust, never communicated to him in the testator's 
lifetime .... To hold otherwise would indeed be to enable the testator to 'give 
the go-by' to the requirements of the Wills Act, because he did not choose 
to comply with them. It is communication of the purpose to the legatee, 
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coupled with acquiescence or promise on his part, that removes the matter 
from the provision of the Wills Act and brings it within the law of trusts." 
 
In my view it is clear from the evidence that the document in question was 
written by the testator after the execution of the will. It is argued, however, 
that despite this the trust attempted to be set up by the document may, in fact, 
have been set up in some other way by the testator prior to the execution of the 
will, and have at that time been communicated to and accepted by the trustees, 
and that accordingly an opportunity should be given to the Greek trustees to 
establish this if it is the fact. 
 
Not only do I doubt very much if the Greek trustees could furnish such evidence, 
but in the light of the decision in Re Keen, [1937] Ch. 236, I am of the opinion 
that the evidence would not, in any event, be helpful. In that case a testator by 
his will gave to his trustees the sum of [pounds]10,000 "to be held upon trust and 
disposed of by them among such person, persons, or charities as may be notified 
by me to them or either of them during my lifetime". The testator had on the 
execution of an earlier will containing a similar clause told one of his trustees that 
he desired to provide for a person whose name was to be kept secret, and that 
he had written the name and address of the proposed beneficiary on a sheet of 
paper enclosed in a sealed envelope which he handed to the trustee to be kept 
with his will and not opened until after his death. No further communication was 
ever made regarding the envelope by the testator. After his death it was opened 
and found to contain a paper bearing the words "[pounds] 10,000 to G". The 
Court of Appeal held that on the true construction of the will it reserved power to 
the testator to dispose of his property by a future unattested disposition contrary 
to the provisions of the Wills Act and that the trust sought to be established by 
parol evidence was one inconsistent with the terms of the will, the notification of 
it to the trustee being anterior to the will. The trust therefore failed and the legacy 
fell into residue. Lord Wright M.R. in the course of his judgment, and after having 
referred to the conditions on which parol evidence is admissible to supplement 
the terms of a will, pointed out that in this case the trust sought to be established 
by parol evidence would be inconsistent with the express terms of the will. "In 
the present case, while clause 5 refers solely to a future definition or to future 
definitions of the trust subsequent to the date of the will, the sealed letter relied 
on as notifying the trust was communicated ... before the date of the will .... the 
notification sought to be put in evidence was anterior to the will and hence not 
within the language of clause 5, and inadmissible simply on that ground as being 
inconsistent with what the will prescribed", [p. 248] 
 
In this case, as in the Keen case, the will, in my opinion clearly 
contemplates a future notification of the trust. Reading the will as a whole, 
and reading it in the light of the evidence as to the non-existence of the 
designation of trust at the time of execution of the will, there seems no 
doubt that the will contemplated a future designation and so as in the Keen 
case, was an attempt to reserve to the testator a power to make future 
disposition of his property by unattested and unsigned instruments, 
contrary to the provisions of the Wills Act. Moreover since the will 
contemplates some future designation of the trust, and the parol evidence 
suggested would be of an anterior designation, as in the Keen case, such 
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evidence must be excluded as being inconsistent with what the will 
provides. 

 
— 
 

RULES IN RELATION TO INTER VIVOS TRUSTS 
 

1. A sale or conveyance of land must be in writing. 
 

2. An express trust in relation to an interest in land must be in writing; non-compliance 
will not necessarily invalidate, consistent with the maxim Equity Will Not Allow A 
Statute To Be Used As An Instrument Of Fraud. The court might order a 
constructive trust; Bannister v Bannister. 
 

3. An oral declaration is sufficient to create a trust of pure personalty by a person 
legally and beneficially entitled.  

 
4. Disposition of an equitable interest could occur in 4 ways and must be in writing: 

(i) direct assignment (in writing or else void); (ii) direction to the trustee (whose 
consent is required) by the beneficiary to hold for the benefit of the third party; (iii) 
a contract for valuable consideration between the beneficial owner and the third 
party; (iv) sub-trust (the beneficiary holds his or her interest in trust for the third 
party as a trustee). 

 
 
RULES IN RELATION TO TESTAMENTARY TRUSTS 
 
1.  The equitable maxim Equity Will Not Allow A Statute To Be Used As An Instrument Of 

Fraud applies in relation to testamentary as well as inter vivos trusts; thus, equity can 
relieve against the provisions of the Succession Law Reform Act.  

 
2.  Parol evidence is not normally allowed to vary the will, on the general reasoning that 

not to do so will encourage testators not to comply with the statute. The rule has no 
application in the case of fully secret trusts; Blackwell v Blackwell. In such a case the 
evidential standard is the normal proof on a balance of probabilities, except where 
fraud is alleged and then the standard is higher; Re Snowden. In the case of a half-
secret trust, the trustee cannot bring parol evidence to show that he is beneficially 
entitled. 

 
3.  For a fully secret trust, there are 4 requirements: (i) an intent by S to subject the primary 

donee (PD) to an obligation in favour of the secondary donee (SD); (ii) communication 
of that intent to the PD; (iii) acceptance of the obligation by the PD, either expressly or 
implicitly; and (iv) the above conditions are satisfied during S’s lifetime. If the trust fails, 
the PD will be entitled absolutely as devisee. See Ottaway v. Norman [1971] 3 All ER 
1325, 1332. 

 
For a half-secret trust, the terms of the will avert to the fact that T takes as a trustee. 
The main distinction between fully and half-secret trusts, is that (i) the communication 
must conform strictly to the terms of the will, and (ii)  communication must be prior to, 
or at the same time as, the execution of the will.  The communication to T cannot take 
place after execution as that would encourage testators not to comply with the estates 
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legislation: Re Keen. Many argue that there is no good reason to disallow the trust 
where the communication takes places after execution of the will, but during T’s 
lifetime - that is, the point of the obligation is one that equity recognises and enforces 
on the T’s conscience; see Blackwell v Blackwell.  
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IV.  THE CREATION OF AN EXPRESS TRUST: ‘THE THREE CERTAINTIES’ 
 
An express trust must display all of the following features: 
 
(a)  certainty of intention on the part of the settlor to settle a trust; 

 
(b)  certainty of subject matter; that is, the trust property; 
 
(c)  certainty of objects; that is, the precise identification of the beneficiaries and their 

interests in respect of the trust property. 
 
A common theme running through this area is the reluctance of the court to recognise a 
trust that it cannot enforce. In Morice v Bishop of Durham (1804), 9 Ves 399, 405, Sir W 
Grant held that would the position be otherwise, the court would not know who has what 
powers, over what, and for whom which would put it in an impossible position in respect 
of supervision. The same policy holds as true today as it did 200 years ago. 
 
The casebook features an example of the problem in the context of a Will which seems 
alternatively to create a gift with conditions or possibly a trust: 
 
Re Walker  
(1925), 56 OLR 517 (C.A.) 
 
The testator died leaving a Will in which he gave his property to his wife with the added 
proviso that should she die still possessed of that property, that property should be divided 
amongst certain people whom he named in the Will. The executors of the estate were 
uncertain as to their obligations and the widow’s interest in the property and applied to the 
Court for directions.  
 
In the Court of Appeal, it was held that overall concern of the court is to ensure 
precision in respect of the disposition of property, both to give intent to the settlor’s 
intention and to ensure that the court can fulfil its supervisory function to the 
beneficiaries. In this case, the ‘dominant intention’ of the testator was to gift (vesting all 
rights in the wife) and not to create a trust (in which the wife would hold a limited beneficial 
interest). 
 
 
(a)  Certainty of Intention 
 
1) There is no requirement that technical words must be used to set up a trust, 

consistent with the maxim Equity Looks To The Intent Rather Than The Form.  
 
This maxim is not intended to allow a dispensation with statutory rules but seeks to 
mitigate the rigid application of common law or procedural rules in respect of effecting 
certain transactions. For trusts, this means that the particular form by which the settlor 
evidences his or her intent to trust is less important than the intention itself. 

 
 
2) The issue is a question of fact rather than of law - i.e. the private construction of 

the words used by the settlor of an inter vivos trust or the testator setting up a 
testamentary trust, as the case may be.  
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Thus, the proper approach is for the court to decide whether the settlor intended to 
make a gift to the trustee accompanied by a wish, recommendation, hope, etc. (so-
called ‘mere precatory words’ in the instrument setting up the conveyance) or intended 
to settle a trust. Thus, 

 
• where the testator gave his residuary estate to a parish council ‘for the purpose of 

providing some useful memorial to myself’ the words were construed as an intent 
to trust (but an issue thereafter arose as to whether the trust was a pure ‘purpose 
trust’; that is, an impermissible trust for a non-charitable purpose rather than a 
person): Re Endacott [1960] Ch 232. 
 

• where the testator gave property to his widow ‘absolutely, with full power to dispose 
of the same as she may think fit for the benefit of my family having full confidence 
that she will do so’, there was no trust; Re Hutchinson and Tenant (1878), 8 Ch D 
540. 

 
• where the testator gave his estate to his widow, her heirs, etc. absolutely  ‘in full 

confidence that she would do what was right as to the disposal thereof between 
his children, either in her lifetime or by will’, there was no trust; Re Adams and 
Kensington Vestry (1884), 27 ChD 394. 

 
• where the settlor opened a bank account in his name alone, with his common 

law spouse having a right to withdraw or deposit such that their joint bingo 
winnings were paid in and their joint Christmas expenses were withdrawn, 
there is a trust where settlor said to the common law spouse / beneficiary 
‘the money is as much yours as mine’ -  these were simple people who the 
court found intended a trust obligation; Paul v Constance [1977] 1 WLR 54; 
cb, p.932, fn.22 (which we’ll read later). 

 
• where a company declares itself trustee of customer’s money pending an order 

being shipped there is a trust; Re Kayford [1975] 1 All ER 604 [nb: this seems to 
defeat the insolvency rules].  

 
 
Johnson v Farney 
(1913), 20 OLR 223 (S.C.) 
 
The introduction to the will read:  
 

‘I leave all my real and personal property to my dear wife.’ 
 

Then, towards the end, it read:  
 

‘I also wish if you [the wife] die soon after me that you will leave all you are 
possessed of to my people and your people equally divided -- that is to say, your 
mother and my mother's families.’ 
 

In a codicil to the will, the testator referred to real estate purchased after the date of the 
Will: 
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‘Property known as the William McGuire property to go to my wife to do as she 
sees fit with it ... If she my wife die intestate divide what is left of it equally among 
my brother and sisters and her brothers and sisters ...’  
 

The testator died; seven years later, his wife died. They had no children. In her will, she 
left everything to her family. 
 
Per Boyd C.: 
 

As said in one of the later cases, the husband may have thought that the 
influence of an express wish would be sufficient to induce the wife to apply the 
property in the way suggested, but it was not put upon her as a duty, a mandate, 
or a legal obligation. He did not mean the second stage of the transfer to be 
under his will, but to be bestowed under the influence of his expressed wish and 
by the testamentary act of the wife. His words, taken literally, would cover all 
the possessions of the wife, however acquired, and this shews that he did 
not seek to control her free action, but only to give evidence, as he does in so 
many other parts of the will and codicil, which need not be quoted.  
 
The earlier cases on precatory trusts have been departed from, and a stricter 
rule now obtains, which may be thus expressed: an absolute gift is not to be 
cut down to a life interest merely by an expression of the testator's wish 
that the donee shall, by will or otherwise, dispose of the property in favour 
of individuals or families indicated by the testator.  
 
A wish or desire so expressed is no more than a suggestion, to be accepted or 
not by the donee, but not amounting to a mandate or an obligatory trust…  
 
I, therefore, declare that there is no trust attaching to the provisions of the 
husband's will, and that the wife held the property absolutely as her own.  

 
 
There is no hard and fast rule – just the usual rules for the construction of private 
documents and an inquiry into the meaning of any ambiguous words with reference to the 
circumstances of the settlor to determine the meaning of the disposition in question based 
on the settlor’s intention. 
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FYI only – sham trusts: 
 
Antle v. Canada 
2010 FCA 280  
 
This was a sham trust which was never intended to be a real trust and thus failed. Per 
Noel J.A.:  

[3]               The assessments in question arise from a sale of shares by the 
appellant to a Canadian arm’s length purchaser. In order to shelter the 
resulting capital gain from tax, the appellant embarked on a plan known in tax 
circles as a capital step-up strategy. In summary, the plan was for the appellant 
to settle a Barbados trust in favour of his wife, to convey the subject shares to 
the Trust which would then sell the shares to his wife, who in turn would sell 
them to the arm’s length purchaser. This series of transactions was to take 
place in sequence in the course of the same day so that the proceeds of 
disposition would find their way back into the appellant’s newly incorporated 
business the next day by way of a loan from his wife. Documents purporting 
to give effect to this plan were executed on December 14, 1999 and the Trust 
was said to have come to an end in early 2000 upon payment of the trustee’s 
account. 
  
[4]               Based on the inter-play between certain provisions of the Act and 
of the Canada-Barbados Income Tax Treaty (the Treaty), both the appellant 
and the Trust took the position in filing their respective returns that no tax was 
payable in Canada as a result of these transactions. It is common ground that, 
but for this plan, a taxable capital gain in the amount of $1,299,821 would have 
been realized by the appellant on the sale of the shares to the arm’s length 
purchaser. 
  
[5]               The first assessment issued by the Minister disregards the interim 
sale of the shares to the Trust on the basis, inter alia, that the Trust was not 
validly constituted, and levies the applicable tax in the appellant’s hands on 
the assumption that the shares were sold directly to the arm’s length 
purchaser. The second assessment was issued on the alternative assumption 
that the Trust did acquire the shares before they were sold to the arm’s length 
purchaser, and is liable to the applicable tax. 
  
[6]               The Tax Court judge held that the Trust was not validly constituted 
because it lacked certainty of intention, certainty of subject-matter, and that in 
any event no transfer of the shares to the Trust had taken place. He went on 
to express the view, in obiter, that the Trust was not a sham. In the alternative 
to his conclusion that the Trust was not validly constituted, he went on to find, 
also in obiter, that the result obtained was abusive of the Act and the Treaty 
and that accordingly, the sale of the shares to the Trust was to be disregarded 
based on the general anti-avoidance rule (section 245). Having so found, he 
confirmed the assessment issued against the appellant and vacated the one 
issued against the Trust. 
  
[7]               In support of his appeal, the appellant submits that the Tax Court 
judge applied the wrong legal test to determine if the Trust had been validly 



 16 

constituted and that he incorrectly determined that there had been an abuse 
of the Act and the Treaty. The Trust likewise maintains that it was validly 
constituted and that the assessment issued against it ought to have been 
vacated solely because it had been dissolved at the time when the assessment 
was issued, and the Act does not empower the Minister to assess a Trust 
which no longer exists. 
  
[8]               It is not necessary to go beyond the Tax Court judge’s conclusion 
that the Trust was not validly constituted in order to dispose of the appeals. 
The Tax Court judge said in this regard (Reasons, para. 49): 
  
I reach the inevitable conclusion that [the appellant] did not truly intend to settle 
shares in trust with [the trustee]. He simply signed documents on the advice 
of his professional advisers with the expectation the result would avoid tax in 
Canada. I find that on December 14th, he never intended to lose control of the 
shares or the money resulting from the sale. He knew when he purported to 
settle the Trust that nothing could or would derail the steps in the strategy. This 
is not indicative of an intention to settle a discretionary trust. Frankly, I have 
not been convinced [the appellant] even fully appreciated the significance of 
settling a discretionary trust, beyond an appreciation for the result it might 
provide. I conclude that his actions and the surrounding circumstances cannot 
support a conclusion that signing the Trust Deed, as worded, reflects any true 
intention to settle shares in a discretionary trust. I do not find that [the 
appellant] is saved by the language of the Trust Deed itself, no matter how 
clear it might be. It does not reflect his intentions. … 
  
[My emphasis] 
  
  
[9]               The appellant does not dispute that he never intended to grant the 
trustee control of, or discretion over, the shares. Nor does the appellant 
challenge the factual finding of the Tax Court judge that, when all surrounding 
circumstances are considered, there was a failure of certainty of intention in 
this case... 

 
 
Sham Trusts – Red Flags: 
 

• There is no commercial logic to using a trust (as opposed to the transfer being a 
mere gift). 

 
• The trust agreement post-dates the transfer of funds; 

 
• There is no written trust settlement; 

 
• There is no segregation of trust funds; 

 
• Both spouses (trustee and non-trustee) had equal access to the funds allegedly 

held in trust; 
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• The trustee fails to keep proper accounts; 
 

• The trust does not file income taxes; 
 

• The trustee mixes the trust funds with other funds; 
 

• The trustee pre-takes compensation; 
 

•  The trustee takes compensation and does not declare that amount as income; 
 

• The trustee makes advances (especially to himself or herself) without 
documentation. 

 
 


