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Introduction  

AMEC appreciates the opportunity to provide a submission to the South Australian Aboriginal Lands 

Parliamentary Standing Committee’s Aboriginal Heritage Inquiry. This 2021-initiated review, 

associated findings and recommendations, will play an important role in informing the future pathway 

of cultural heritage management in South Australia, moving forward.  

About AMEC 

The Association of Mining and Exploration Companies (AMEC) is a national industry association 

representing over 500 member companies across Australia, with 32 member companies with direct 

project interests in South Australia. Our members are mineral explorers, emerging miners, producers, 

and a wide range of businesses working in and for the industry. Collectively, AMEC’s member 

companies account for over $100 billion of the mineral exploration and mining sector’s capital value. 

Mineral exploration and mining make a critical contribution to Australia’s economy, directly employing 

over 274,000 people. In 2020/21 Industry generated a record high $301 billion in mining exports, 

invested $3.2 billion in exploration expenditure to discover the mines of the future, and collectively 

paid over $43.2 billion in royalties and taxes.  

In South Australia in 2020/21 mineral exploration expenditure was at a 7-year high at $91.8 million, an 

8% increase from the previous year. $2.1 billion was spent on capital expenditure and over $237 

million was generated in royalties from the $7.1 billion in mineral commodity sales, representing a 

record high.  

Aboriginal Heritage Inquiry 

General Comments 

AMEC has a long-standing objective for increased clarity, certainty, efficiency and effectiveness of 

Native Title and cultural heritage processes to: 

▪ Ensure fair, equitable and quality negotiated outcomes and benefits for Aboriginal people, 

Governments and Industry;  

▪ Reduce delays and costs for all stakeholders;  

▪ Provide increased trust, integrity and confidence in decision making; and 

▪ Ensure compliance. 

These objectives are intended to enhance, and not diminish native title or cultural heritage values. 
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Our commentary in this submission in no way seeks to diminish respect for Aboriginal heritage. 

Places which are sacred, ritual, or ceremonial sites of importance to Aboriginal people should be 

valued. Acts or processes that irreversibly damage or destroy these sites are to be avoided or 

resolved to the satisfaction of relevant parties. 

The frameworks in place to permit access to land and development whilst balancing important 

Aboriginal cultural heritage considerations, are comprehensive. They have however, been noted to be 

complex, challenging to navigate, and at times, opaque for all parties. There is opportunity, through 

effective, robust reforms, to improve existing processes, but these reforms must be subject to 

extensive, holistic consultation to consider a wide range of unintended consequences that should be 

avoided. 

AMEC has, and continues to consistently advocate for the need to align existing State, Territory and 

Commonwealth legislation, while retaining the flexibility to allow each jurisdiction to manage important 

Aboriginal cultural heritage concerns using existing frameworks, without creating additional layers of 

duplication and complexity.  

South Australia’s Mining Legislative Framework 

AMEC was a strong voice to the development of South Australia’s recently reformed Mining Act, 

Regulations and associated supporting documents under the legislative framework. The robust 

consultation process resulted in an almost entire overhaul of the legislative framework by which South 

Australia’s mineral exploration and mining industry is regulated. The process identified 82 

recommendations, notably including recommendations to improve community relations and Aboriginal 

heritage considerations. The intent behind the improvements was supported by AMEC and 

Government, in recognition of the importance of engagement and negotiations in good faith. 

Industry meets State and Commonwealth regulatory requirements, as well as community 

expectations, to operate with social licence and foster positive, mutually beneficial, long-term 

relationships. These engagements in South Australia are typically guided by the Department for 

Energy and Mining (DEM)’s Ministerial Guidelines, MG25 and MG31, “Guidelines for explorers on 

Aboriginal engagement, good faith negotiation and agreement making” and “Engagement, negotiating 

and agreement-making”, respectively. These are generally well-regarded guidance documents, 

outlining practical considerations and steps mineral explorers and miners at all stages of the 

development cycle can undertake to encourage relationship development with Aboriginal and 

community stakeholders. They assist Industry and the community in understanding the steps involved 

in mineral exploration and mining projects, and the various stages of interaction, to assist in the 

ongoing development and maintenance of positive relations. 

While this Inquiry is set to report on the functions of South Australia’s Aboriginal Heritage framework 

only, the interaction with Commonwealth legislation cannot be overlooked. There are multiple layers 

of duplication, nuances, and at times idiosyncrasies between various Commonwealth legislative 

instruments before State-based legislation is introduced. Ultimately, this duplication and complexity 

results in higher costs for project developers, greater administrative and regulatory burden for Industry 

and Government, resulting in barriers to fruitful engagement, and delayed benefits for communities. 
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These are processes that should be streamlined, to be more efficient and transparent, to address 

persistent issues.   

Part 9B – Native Title Land 

One of the best ways to protect cultural heritage, is to effectively manage native title, via a framework 

that supports agreement making. A ‘Right to Negotiate’ (RTN) process, is nationally considered the 

best practice framework to encourage a balance between cultural heritage management, and land 

use. 

While not explicitly addressed in the Terms of Reference, it would be an oversight not to consider 

South Australia’s unique system for regulating Native Title as it pertains to the mineral exploration and 

mining sector. 

In South Australia, the requirements for exploring or mining for minerals on native title land are 

regulated under Part 9B of the Mining Act 1971 (Mining Act) and Statutes Amendment (Mineral 

Resources) Act 2019. The reformed Mining Act and Regulations, which came into effect in January 

2021, sought to provide balanced access to land for exploration, with landowner rights and interests, 

including native title and heritage.  

However, the strong relationships and early engagement envisaged through Part 9B to encourage 

mineral exploration, are no longer considered to align with national Native Title frameworks, or meet 

their original intended purpose.  AMEC has long advocated to the South Australian Government, the 

need to shift away from Part 9B, towards the ‘Right to Negotiate’ (RTN) framework, as per the Native 

Title Act 1993 (Native Title Act) (Cwlth).  

Right to negotiate aligns with Commonwealth native title expectations, rendering South Australia out 

of step nationally with other jurisdictions’ management of native title through Part 9B, as an 

agreement is not always required prior to undertaking exploration work. The opacity surrounding what 

constitutes ‘low level exploration’ so as not to require an agreement, and the shift in early 

engagement expectations, means the once ‘competitive advantage’ 9B model South Australia 

introduced to encourage development while agreements progressed, can hinder agreement making 

and relationship building between Industry and traditional owners.  

A right to negotiate process will support the South Australian minerals sector to more effectively meet 

community and Government expectations of transparent and consistent engagement, while benefiting 

from more timely and certain access to land. Shifting to right to negotiate will support the long-

standing objectives of AMEC and Industry, for fair, equitable and consistent negotiated outcomes and 

benefits for Aboriginal people, Government, and Industry. It will also importantly, increase confidence 

and integrity in key decision-making processes.  

The complexities associated with Part 9B, in comparison with a right to negotiate framework, were 

highlighted in consultation on amendments to South Australia’s Petroleum and Geothermal Energy 

Act 2000 (PGE Act). In order to address concerns regarding consistent engagement for the emerging 

hydrogen sector, the right to negotiate framework was the preferred path forward, more closely 

aligning with State and Commonwealth legislation and community expectations. Similar consideration 

for the sustainable development of the mineral exploration and mining sector, is recommended. 
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There is opportunity now, for the South Australian Government to undertake a timely, necessary 

reform process, to improve the regulation of native title relating to mineral exploration and mining, by 

adopting the right to negotiate framework. The accreditation of Part 9B continues to be challenged by 

Federal Native Title law changes, creating further complexities, which would be addressed by right to 

negotiate. 

Aboriginal Heritage in practice 

The current realities of Aboriginal cultural heritage management see engagement with groups that are 

under-resourced, regularly fail to meet commercial timeframes and struggle to manage the often-

differing views within their groups. This can result in extended timeframes, removing confidence 

across projects, communities, and prospective investors, in favour of other jurisdictions. Many of 

these concerns are being raised in the South Australian Parliamentary Inquiry into Aboriginal 

Governance.  

South Australian mineral exploration and mining companies respect Aboriginal Heritage and 

recognise that through robust consultation, practices can be modernised to meet community and 

Industry expectations, and sooner realise long-term, widespread social and economic benefits.  

The increasing costs and delays to South Australian mineral exploration and mining companies 

arising from the lack of safeguards in current practices, against time delays and excessive, opaque 

fees for service, cannot be understated. This is critically important; resource projects are funded on 

assumptions that debt will be repaid, and dividends will be received. The uncertainty associated with 

heritage approvals has a direct impact on debt and equity investment, hampering the development of 

minerals projects in South Australia. Beyond the development of mines, the existing frameworks and 

concerns also impact the development of infrastructure such as roads, power, and water – including 

development that is led by local Governments and statutory bodies. 

Despite these concerns and risks to South Australia’s existing and emerging mineral exploration and 

mining sector, Industry recognises the need for a legislative framework that meets modern community 

and Government expectations.  

AMEC considers these concerns could be addressed through greater safeguards against misuse, 

coupled with genuine consideration of the legitimacy of South Australia’s communities, the need for 

affordable, timely, and respectful access to land, for the pursual of economic opportunities. 

Intangible Aboriginal Heritage 

The Terms of Reference include consideration of the protection of intangible heritage. Prior to reforms 

in Western Australia, the only Australian jurisdiction to incorporate intangible element into their 

definition of cultural heritage was Victoria. This statement does not indicate this is considered a best 

practice definition. 

Most recently, the development of the Western Australian Aboriginal Cultural Heritage Act 2021 (ACH 

Act) (WA) and associated extensive consultation process has considered how to manage intangible 

elements and as an extension, cultural landscapes. The definition of cultural heritage in the ACH Act 
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includes both intangible and tangible. However, the definition of ‘harm’ to Aboriginal cultural heritage 

is limited to tangible aspects, as they are quantifiable. Balancing considerations to ensure due 

process for consultation can be undertaken satisfactorily and requirements are understood, will be 

critical given the complexities involved. Currently, there is a lack of clarity in terms of evidentiary 

provisions for intangible heritage, what is appropriate, how to determine ‘value’ and associated 

significance, and how to measure intangible elements. 

Once identified, the management of intangible Aboriginal Heritage interacting with mining, planning, 

town development and pastoral land uses, will likely add further regulatory considerations across 

South Australia. The balance of all these important considerations from the outset, as part of a holistic 

consultation process, is encouraged. 

Enhancements:  

Through an expected consultation process, AMEC would recommend consideration of the following 

components to enhance Aboriginal Cultural Heritage and native title values across the state: 

▪ Mandatory disclosure: Legislation can ensure the full, mandatory disclosure of the location of 

heritage objects, places and sites in a Register, to increase certainty and transparency for 

exploration and mining companies, ensuring their activities do not damage or interfere with 

culturally significant areas. Amending Section 20(2) of South Australia’s Aboriginal Heritage Act 

1988 (AHA) to align with mandatory disclosure requirements as per Section 20(1) of the AHA will 

minimise risks for land developers, while allowing the State to maintain its role of balancing 

interests.  

▪ Transferability of heritage surveys: Heritage surveys are a fundamental, but timely and costly 

process which can create extensive delays to land access. Permitting exploration and mining 

companies to access and use heritage surveys conducted by previous tenement holders with 

Traditional Owners and/or claimant groups would remove duplication and delays. 

▪ Standardise fees and charges for heritage clearances: There is a large range of fees and charges 

exploration and mining companies pay for heritage clearance work. Delays have been reported 

with execution of Agreements until formal payments have been received, causing further land 

access delays. A standardised Fees and Charges Schedule developed by Government in 

consultation with stakeholders will provide more consistency and certainty. 

▪ Indemnity in the event of un-registered discovery: Once the mandatory disclosure of heritage 

objects, places and sites is enacted, an indemnity clause for mineral exploration and mining 

companies against prosecution should be introduced, if companies can demonstrate they used 

the register of sites, objects and places, and a non-registered discovery is made. A delegated 

authority, such as the Minister or Department, could provide this indemnity to land developers. 

▪ Extend powers to undertake heritage surveys: Government agencies should be extended 

permissions to undertake heritage surveys which can allow mineral exploration and mining 

companies to access heritage survey reports, within a transparent and reasonable cost and time. 

This is a pragmatic alternative to permit land access with necessary heritage surveys, and would 
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address current challenges of inconsistent fees and charges, in addition to extensive time delays, 

charged to industry.  

▪ Register of Sites: A list of permanent sites, specifically required under legislation as per South 

Australia’s Aboriginal Heritage Act should be developed. Land users should demonstrate 

consideration of registered sites in their agreement making and applications processes. Sites 

under assessment of that are not deemed permanent could be placed into a separate database, 

which proponents can access. Buffer zones around sites could address concerns around 

confidentiality.  

▪ Register of accredited consultants: A Government-maintained register of authorised consultants 

to undertake heritage surveys should be kept and maintained by a central Government 

Department. This will provide Industry and communities with the ability to engage in the heritage 

survey process with more expedience and certainty.  

▪ Competing stakeholder claims: To address overlaps which can occur where different stakeholders 

and individuals have requested consultation over the same area, it is recommended Guidelines 

on the management of overlapping claims, including competing and differing stakeholder views 

and needs, are developed to support relationship building across South Australia. This should be 

coupled with an education and awareness program, encouraging communities to actively 

participate in, and gain an understanding of, the long-term relationship between Industry and 

cultural heritage.  

▪ Knowledge holder guidelines: Western Australia is currently developing guidelines to assist in the 

identification of knowledge holders. A similar process in South Australia is recommended. It is a 

noted challenge across all jurisdictions to identify the suitable representatives to speak for land, 

and these guidelines will provide more clarity and consistency. 

▪ Adequate Government funding of Recognised Aboriginal Representative Bodies (RARB): 

Sufficient baseline funding of RARBs and Indigenous groups is critical to the successful operation 

of cultural heritage practices across South Australia. Cost recovery and commercialisation of 

heritage surveys has created opacity and uncertainty in systems, that could be addressed by 

sufficiently resourcing established bodies to fulfil their requirements.  

▪ Timeframe certainty: More transparent and consistent timeframes are needed. Currently, there is 

a lack of consistent, transparent timeframes, leading to increased costs across and diminished 

certainty of land access. Certainty of land access is fundamental to not only best practice 

engagement, but in meeting Government’s legislated approvals and compliance requirements. 

Ultimately, this delays the realisation of benefits to local communities. More stringent timeframes 

will address a long-term element of uncertainty.  

Final Comment 

AMEC welcomes further opportunities to engage with the Committee as this Inquiry progresses, and 

the Final Report and Recommendations are delivered. 

The outcomes of this Inquiry will expectedly have long-term direct and indirect impacts for South 

Australia’s existing and burgeoning mineral exploration and mining sector. The industry welcomes 
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opportunities to engage with Traditional Owners to develop long-lasting relationships, supported by a 

robust regulatory framework that effectively balances multiple interests without unintended 

consequences.  

 

For further information please contact: 

Neil van Drunen    Sam Panickar 

Director, WA, SA, NT,   Manager – SA, AMEC 

Industry Policy, AMEC   0423 914 249 

0407 057 443 


