
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

Key West Division 

 

CASE NO.:  14-10028-CIV-MARTINEZ-GOODMAN 

 

TREAVOR EIMERS, as Personal Representative of  

the Estate of Charles Eimers, Deceased, 

 

  Plaintiff, 

vs. 

 

CITY OF KEY WEST, a Florida municipality; 

HENRY DEL VALLE, an Officer with the City of 

Key West’s Police Department, et al., 

 

  Defendants.  

__________________________________________/ 

 

PLAINTIFF’S MEMORANDUM ADDRESSING QUESTIONS POSED REGARDING 

DEFENDANT LOVETTE’S TEXTS AND E-MAILS, [D.E. 170] 

 

 Plaintiff TREAVOR EIMERS, as Personal Representative of the Estate of CHARLES 

EIMERS, submits this Memorandum as ordered by this Honorable Court, [D.E. 170]: 

This Honorable Court posed nine questions with regard to the portion of Plaintiff’s Motion 

for Sanctions [DE 96] based on Defendant Lovette’s destruction of text messages and emails and 

Defendant City’s failure to advise him to retain these materials.  Before posing the nine questions, 

however, the Court provided a history.  In particular, the Court pointed out that the 12/27/13 letter 

that Plaintiff’s attorney wrote the City asked for certain information pursuant to Chapter 119, 

Florida Statutes, but did not specifically ask for e-mails or texts.  The Court also pointed out that 

letter did not explicitly seek Lovette’s e-mails and texts until November 2014. 

To begin, it is important to put this history in context:  When Plaintiff’s counsel wrote the 

12/27/13, letter, none of Plaintiff’s attorneys knew that Lovette admitted on his Taser footage to 

receiving “17 million” e-mails or texts, and that the footage emits the recognizable “swoosh” sound 
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of Lovette having responded to some.  Perhaps Plaintiff’s attorney should have had the foresight 

to ask in that letter for any and all relevant e-mails and texts from all officers to be preserved.  But 

Plaintiff’s counsel did not sit on the Taser footage for nearly a year before asking for Lovette’s e-

mails and texts.  Rather, FDLE refused to release the Taser footage to Plaintiff’s counsel until 

August 2014 and it was not until November 2014 that Plaintiff’s counsel discerned from the 

footage that Lovette admitted the existence of such evidence.   

Besides, Plaintiff’s 12/27/13 letter is, as will be further explained, almost irrelevant to the 

fundamental issue of whether Lovette and the City had a duty to preserve Lovette’s e-mails and 

texts.  This is because a duty to preserve evidence is not triggered solely by receipt of a letter 

identifying specific items to safeguard.  Rather, the City’s and Lovette’s duties to preserve 

Lovette’s e-mails and texts began the moment they reasonably anticipated litigation.1  While 

Plaintiff’s 12/27/13 letter unmistakably is notice of anticipated litigation, the moment the City and 

Lovette reasonably anticipated litigation is the very day Lovette and his fellow officers brutalized 

Charles Eimers on South Beach, causing his death about a week later. 

With the history placed in context, we answer this Court’s questions: 

1. What is the precise authority (e.g., statute, regulation, written police department 

policy, written memo from police department supervisors, oral notice from police 

                                                           
1  Plaintiff also believes the duty of the City and Lovette as public entity and public officer 

respectively, to preserve public record evidence began the moment the record (text or email) was 

created.  Due to page limitations Plaintiff will not discuss this point further except to refer the 

Court to Fla. Stat. 119.01(1) stating “…. Providing access to public records is a duty of each 

agency.”  Fla. Stat. 119.011(12) defines public records as all documents, …tapes, photographs, 

films, sound recordings, data processing software, or other material, regardless of the physical 

form, … made or received … in connection with the transaction of official business by any 

agency.”  Citing a nearly identical portion of its public records statute, a Texas appellate court 

affirmed a lower court’s determination that correspondence conducted through a county 

commissioner’s personal email account regarding county government matters in which the 

commissioner was involved was information “used in connection with transacting official 

business” under the Texas Public Information Act and as such was subject to disclosure under the 

PIA.  Adkisson v. Abbott, 2014 WL 2708424, *8 (Tex. Ct. App., June 13, 2014).  
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department supervisors, written demand from Plaintiff’s counsel, oral request from 

Plaintiff’s counsel, etc.) which supports the theory that Office Lovette was under a 

duty to preserve text messages on his cell phone and his personal emails? 

 

The precise authority supporting the theory that Lovette was duty-bound to preserve text 

messages on his cell phone and his personal emails is four fold.  The first is case law which 

mandates that “[o]nce a party reasonably anticipates litigation, it has an obligation to make a 

conscientious effort to preserve electronically stored information that would be relevant to the 

dispute.”  U.S. ex rel. King v. DSE, Inc., No. 8:08‐CV‐2416‐T, 2013 WL 610531 (M.D. Fla. Jan. 

17, 2013) citing Se. Mech. Servs., Inc. v. Brody, No. 8:08–CV–1151–T–30EAJ, 2009 WL 

2242395, at *2 (M.D. Fla. Jul.24, 2009).   See also Simon Prop. Grp., Inc. v. Lauria, No. 6:11‐cv‐

01598, 2012 WL 6859404 (M.D. Fla. Dec. 13, 2012) (citations omitted) (“A party has an 

obligation to retain relevant documents when litigation is reasonably anticipated.”); see also 

Britton v. Wal‐Mart Stores E., L.P., No. 4:11cv32, 2011 WL 3236189 (N.D. Fla. June 8, 2011) 

(Officer told Wal-Mart Stores employee “that this incident could result in criminal or civil 

litigation, and he specifically instructed her to save the surveillance videos. . . .”); Swofford v. 

Eslinger, 671 F. Supp. 2d 1274, 1280 (M.D. Fla. 2009) (citations omitted) (“Sanctions may be 

imposed against a litigant who is on notice that documents and information in its possession are 

relevant to litigation [ ] or potential litigation ... and destroys such documents and information.”).  

While preservation letters were issued in these cases, the courts’ discussions in each clearly 

recognized the different ways in which preservation duties can be triggered.   

The second supporting authority, likewise is case law.  This case law mandates that Lovette 

(and all Defendants) “were under an obligation to retain the evidence in question while the 
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outcome of a law enforcement investigation was pending.”  Swofford at 1278.2  On the very day 

the Officers’ excessive force caused Eimers’ heart to arrest, the City assigned a detective to 

ostensibly investigate matters.  Yet Lovette did not provide any of his “17 million” messages to 

this detective, and the detective did not secure any of them. 

Later that day, and pursuant to the Memorandum of Understanding between the KWPD 

and the FDLE, the FDLE joined and took over aspects of the investigation.  Even after FDLE 

purportedly took over the investigation, the KWPD still “retain[ed] overall direction and 

responsibility for [its] internal or administrative investigations....” and retain[ed] responsibility for 

investigation of [the] criminal acts committed by [Eimers].”  MOU ¶ 4.  In this regard, KWPD 

indeed performed an internal or administrative investigation, and hence should have obtained all 

relevant electronically stored information from all Defendant Officers.  We know KWPD listened 

to the Taser footage that included Lovette’s admission about receiving “17 million” messages and 

that distinct “swoosh” of his responding to some.  Yet Lovette did not provide any texts to KWPD 

for the Department’s investigation, and KWPD did not secure any of them. 

The third authority supporting the theory that Officer Lovette was duty-bound to preserve 

his e-mails and texts is Fed.R.Civ.P. 26.  Rule 26(a)(1)(B) parallels Rule 34(a) by recognizing that 

a party must disclose “a copy of, or a description by category and location of all documents, 

electronically stored information, and tangible things that are in the possession, custody, or 

control of the party....”  (Emphasis added).  “The parties are required to disclose the description 

and location of relevant data compilations before a discovery request is submitted.  This imposes 

                                                           
2 “As a direct result of Defendant SCSO’s wanton and willful disregard of its obligation to preserve 

evidence, both as a litigant and as a law enforcement entity, SCSO has inhibited the production of 

evidence that may have been detrimental to its case.”  Swofford, 671 F.Supp.2d at 1282.   
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on the parties a duty to identify all sources and locations of digital data.”  § 7:11. Disclosure, 1 

eDiscovery & Digital Evidence § 7:11, Jay E. Grenig and William C. Gleisner, III. 

Lastly, Plaintiff’s aforesaid December 27, 2013, letter is little more than redundant notice 

to Lovette, the City and the other Defendants of what was grossly apparent to them on 

Thanksgiving Day on South Beach:  They should all anticipate litigation.  And they in fact did, as 

exemplified by Lovette’s remark a little more than 35 minutes into his Taser footage that he had 

“just Tased a mother fucker in custody”3 and “need[ed] to call [his] PBA rep[resentative].”  

2. What is the precise authority supporting the contention that the City was required 

(i.e., under a duty) to specifically advise Officer Lovette to preserve these materials?   

 

All of the authorities identified in answer to number 1 support this contention.  Swofford, 

though, is the most on point.  It makes plain that the City of Key West had an “obligation[] to 

preserve [this and all relevant] evidence, both as a litigant and as a law enforcement entity....”  Id. 

at 1282.  The City should have “complied with [its] legal obligations to preserve evidence relevant 

to Plaintiffs’ case,” Id. at 1279, as soon as possible after Mr. Eimers was transported by ambulance 

from the beach to the hospital when litigation was apparent and investigation had already begun.  

Even if the City had circulated the 12/27/13, letter to senior officers in KWPD – and there is no 

evidence the City did that – such effort would not be enough to meet the City’s burden. Id.  

(Defendants wrongly claimed that “nothing more needed to be done” other than distributing the 

plaintiff’s preservation letter to senior officials. “[O]fficials ... [should have but] failed to direct 

their lower level employees to preserve evidence.”).  Furthermore, Defense counsel for the City 

                                                           
3   Not “Just about Tased,” as Lovette’s attorneys now speciously claim.  There is no room 

on the Taser audio for the two syllable “about” in between the “just” and the “Tased.”  And no one 

talks like that:  “I just about Tased someone.”  They would, rather, say “I nearly Tased” or “I 

almost Tased.”  When added to the immediately following statement “I got to call my PBA rep”, 

what was said becomes clearly undisputable. 
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should have secured the e-mails and texts from all of its Defendant Officers. Id. (“SCSO’s in-

house counsel, Lane, failed to ensure that evidence be preserved....Counsel must take affirmative 

steps to monitor compliance so that all sources of discoverable information are identified and 

searched [and in this case, preserved.]” (citations omitted)).   

Se. Mech. Servs., Inc. v. Brody, No. 8:08-CV-1151T30EAJ, 2009 WL 2242395 (M.D. Fla. 

July 24, 2009) is also compelling authority on this point.  “Once a party files suit or reasonably 

anticipates [suit], it has an obligation to make a conscientious effort to preserve electronically 

stored information that would be relevant to the dispute.”  Brody at *2, citing Peskoff v. Faber, 

251 F.R.D. 59, 62 (D.D.C.2008) (“see Fed.R.Civ.P. 37, advisory committee notes (2006 

amendments) (‘When a party is under a duty to preserve information because of pending or 

reasonably anticipated litigation, intervention in the routine operation of an information system is 

one aspect of what is often called a “litigation hold.”’”)).  

3. What case law authority supports Plaintiff’s under‐a‐duty‐to‐preserve theories 

against Officer Lovette and the City concerning these specific materials?   
 

Swofford and Brody are, again, excellent case law support for this proposition.  Swofford 

at 1282.  (“obligation[] to preserve [this and all relevant] evidence, both as a litigant and as a law 

enforcement entity....”).  “Once a party files suit or reasonably anticipates [suit], it has an 

obligation to make a conscientious effort to preserve electronically stored information that would 

be relevant to the dispute.”  Brody at *2, citing Peskoff v. Faber, 251 F.R.D. 59, 62 (D.D.C.2008) 

(“see Fed.R.Civ.P. 37, advisory committee notes (2006 amendments) (‘When a party is under a 

duty to preserve information because of pending or reasonably anticipated litigation, intervention 

in the routine operation of an information system is one aspect of what is often called a “litigation 

hold.”’”)).  Calderon v. Corporacion Puertorrique a de Salud, 2014 WL 171599 (D. PR Jan. 16, 

2014) is also supportive.  It involved an employment discrimination claim wherein the plaintiff 
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was found to have spoliated relevant text messages that were damaging to his case.  There was no 

preservation letter or litigation hold at all in that case.  Rather, the spoliation was founded upon a 

party’s “general duty to preserve relevant evidence once it has notice of or reasonably foresees 

litigation.”  Id. at *2.  “The duty to preserve material evidence arises not only during litigation but 

also extends to that period before the litigation when a party reasonably should know that the 

evidence may be relevant to anticipated litigation.”  Id.  See also answer to number 2.  

4. Did the City in fact ever instruct (or suggest) Officer Lovette or any other officer 

involved in the Eimers incident to preserve their text messages and personal emails? 

If so, when, and what were the circumstances? If not, was that improper and what 

authority supports that conclusion? 

 

As indicated in the previous answer, there is no evidence suggesting that the City ever 

instructed Lovette or any other officer to save any text messages or e-mails, or any evidence at all, 

for that matter.  And they assuredly should have.  See answer to number 2 and fn. 1, supra. 

5. Did the City issue the cell phone to Officer Lovette? If not, did it pay for his cell phone 

service?  

 

Plaintiff does not know whether the City issued the cell phone to Lovette or paid the bill 

for its service.  It does not matter, however, whether the cell phone was personal or City-issued, 

or who paid for the service.  What matters is that there was relevant evidence in the form of text 

messages on the cell phone made while Lovette was on duty and concerning City-related matters 

which should have been preserved.  See, fn. 1, supra.  The materials that Relator in U.S. ex rel. 

King v. DSE, Inc., supra, claimed were burglarized were all from a personal, as opposed to a 

company, computer.  The laptop which the defendant Lauria threw into the water in Simon Prop. 

Grp., Inc. v. Lauria, supra, was a personal, as opposed to a company, one.  

6. Does the City provide internet service to Officer Lovette for his personal emails? Does 

it otherwise pay or reimburse him for his internet service?   
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Plaintiff does not know whether the City provided the internet service to Lovette for his 

personal e-mails or paid the bill for the internet service.  Again, though, it does not matter.  What 

matters is that there was relevant evidence (e-mails) regarding a work-related matter, much of 

which likely was received and responded to during work hours which should have been, but was 

not, preserved.  See answer to question 5 and fn. 1, supra.  

7. Who controls Officer Lovette’s personal email account, and does anyone from the 

City have access to it other than him? 

 

Plaintiff does not know who, if anyone from the City, had direct access to Lovette’s 

personal email account.  Regarding control of that account, it is assumed Officer Lovette controlled 

the account.  However, Officer Lovette is a public servant employed by the City and the emails 

relate to actions occurring in the course and scope of Lovette’s employment and most probably 

many if not all at the time they were referenced by him were generated and responded to while 

Lovette was on duty as well.  Given the public nature of the texts and emails and these facts, 

whether emails were received on a personal or publicly provided device is of no moment.  The 

contents of the device are clearly work-related and relevant to law enforcement (and civil) 

investigation.  Besides, the Taser footage reflects that Lovette was using his cell phone to send the 

'17 million' texts or emails, and he testified that some were via his KWPD email account which 

means the accounts were synced on his cell phone and accessible through the City’s server. 

8. Exactly when (i.e., the specific day) did Officer Lovette become subject to a duty to 

preserve text messages on his cell phone and his personal emails? 

 

 Thanksgiving Day – 11/28/13.  “I got to call my PBA Rep.”  (Officer Lovette less than two 

hours post incident).  “We need a detective out here.”  (Officer on scene with Eimers on the beach).   

9.  Exactly when (i.e., the specific day) did the City become subject to a duty to instruct 

Officer Lovette to preserve text messages on his cell phone and his personal emails? 

 

See answers to Numbers 2 and 8.   
 

Case 4:14-cv-10028-JEM   Document 180   Entered on FLSD Docket 01/22/2015   Page 8 of 12



9 | P a g e  
 

 

Dated this 22nd Day of January 2015. 

CERTIFICATE OF SERVICE 

 WE HEREBY CERTIFY that on this 22nd day of January, 2015 the foregoing document 

was served via CM/ECF on all counsel of record who are listed on the attached Service List and 

who are authorized to receive notices electronically; and by US Mail to all others who are not 

authorized to receive notices electronically. 

     Co-Counsel for Plaintiff 

     HORAN, WALLACE & HIGGINS, LLP 

     608 Whitehead Street 

     Key West, Florida 33040 

     Telephone No.: (305) 294-4585 

     Facsimile No.: (305) 294-7822 

     David Paul Horan, Esq. 

     Florida Bar No.: 142474 

     E-mail: dph@horan-wallace.com 

 

     THE MCKEE LAW GROUP, LLC 

     17150 Royal Palm Blvd., Suite 1 

     Weston, FL 33327 

     Telephone No.: (954) 888-9877 

     Facsimile No.: (954) 217-0150 

     Robert J. McKee, Esq. 

     Florida Bar No.: 972614 

     E-mail: rmckee@themckeelawgroup.com 

 

     BRILL & RINALDI, THE LAW FIRM 

     17150 Royal Palm Blvd., Suite 2 

     Weston, FL 33326 

     Telephone No.: (954) 876-4344 

     Facsimile No.: (954) 384-6226 

     David W. Brill, Esq. 

     Florida Bar No. 0959560 

     Primary e-mail: david@brillrinaldi.com 

     Secondary e-mail: yamile@brillrinaldi.com 

     Joseph J. Rinaldi, Jr., Esq. 

     Florida Bar No. 0581941 

     Primary e-mail: joe@brillrinaldi.com 

     Secondary e-mail: yamile@brillrinaldi.com 
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     Anely M. Hernandez, Esq. 

     Florida Bar No. 105993 

     Primary e-mail: anely@brillrinaldi.com 

     Secondary e-mail: yamile@brillrinaldi.com 
 

     LEWIS LEGAL GROUP, P.A. 

     17150 Royal Palm Blvd., Suite 1 

     Weston, FL 33326 

     Telephone No.: (954) 888-9877 

     Facsimile No.: (954) 217-0150 

 

     BY:  /s/ Jeannete C. Lewis, Esq. 

      Florida Bar No.: 987565 

      E-mail: jlewis@lewislegalgroup.com 
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SERVICE LIST 
 

David Paul Horan, Esq.      CO-COUNSEL FOR PLAINTIFF 

Florida Bar No.: 142474  

E-mail: dph@horan-wallace.com 

Darren M. Horan, Esq. 

Email:  darren@horan-wallace.com 

HORAN, WALLACE & HIGGINS, LLP  
608 Whitehead Street  

Key West, Florida 33040  

Telephone:  (305) 294-4585  

Facsimile:  (305) 294-7822  

 

Robert J. McKee, Esq.      CO-COUNSEL FOR PLAINTIFF 

Florida Bar No.: 972614  

E-mail: rmckee@themckeelawgroup.com 

THE MCKEE LAW GROUP, LLC  
17150 Royal Palm Blvd., Suite 1  

Weston, FL 33327  

Telephone: (954) 888-9877  

Facsimile: (954) 217-0150  

  

Jeannete C. Lewis, Esq.      CO-COUNSEL FOR PLAINTIFF 

Florida Bar No.: 987565  

E-mail: jlewis@lewislegalgroup.com 

Secondary E-mail:  BCesare@lewislegalgroup.com 

LEWIS LEGAL GROUP, P.A.  
17150 Royal Palm Blvd., Suite 1  

Weston, FL 33326  

Telephone No.: (954) 888-9877  

Facsimile No.: (954) 217-0150  

  

David W. Brill, Esq.       CO-COUNSEL FOR PLAINTIFF 
Florida Bar No. 0959560  

Primary e-mail: david@brillrinaldi.com 

Secondary e-mail: yamile@brillrinaldi.com 

Joseph J. Rinaldi, Jr., Esq.  
Florida Bar No. 0581941  

Primary e-mail: joe@brillrinaldi.com 

Anely M. Hernandez, Esq.  
Florida Bar No. 105993  

Primary e-mail: anely@brillrinaldi.com 

BRILL & RINALDI, THE LAW FIRM  

17150 Royal Palm Blvd., Suite 2  

Weston, FL 33326  

Telephone No.: (954) 876-4344  

Facsimile No.: (954) 384-6226  
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MICHAEL T. BURKE, ESQ.     COUNSEL FOR DEFENDANT 

JOHNSON, ANSELMO, MURDOCH, BURKE,   CITY OF KEY WEST 

PIPER & HOCHMAN, P.A.  

2455 East Sunrise Boulevard, Ste. 1000  

Fort Lauderdale, FL 33304  

Telephone: 954/463-0100  

Facsimile: 954/463-2444  

burke@jambg.com 

cardona@jambg.com 

 

 

RHEA PINCUS GROSSMAN, ESQ.    COUNEL FOR DEFENDANTS 
2650 W. State Road 84, Suite 103     EXCEPT GARY LEE LOVETTE  

Fort Lauderdale, FL 33312-4882  

Telephone: 954-791-2010  

Facsimile: 954-791-2141  

rheagrossman@comcast.net 

 

 
LYMAN H. REYNOLDS, JR., ESQ.    COUNSEL FOR DEFENDANT 

ROBERTS, REYNOLDS, BEDARD     GARY LEE LOVETTE 

& TUZZIO, PLLC 

470 Columbia Drive, Bldg. C101 

West Palm Beach, FL 33409 

Telephone: 561-688-6560 

Facsimile: 561-688-2343 

Email: lreynolds@rrbpa.com 
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