
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

KEY WEST DIVISION

CASE NO: 14-cv-10028-MARTINEZ-GOODMAN

TREAVOR EIMERS, as Personal Representative 
of the Estate of Charles Eimers, Deceased,

Plaintiff,
vs.

CITY OF KEY WEST, et al.,

Defendants.
                                                                                  /

DEFENDANTS, CITY OF KEY WEST’S, ET AL., RESPONSE
TO THE PLAINTIFF’S MOTION FOR SANCTIONS

Defendants, CITY OF KEY WEST (“City”), HENRY DEL VALLE, GABRIEL

HUMBERTO GARRIDO, GUSTAVO ADOLFO MEDINA, KATHYANN WANCIAK,

MATTHEW JOHNSON, FRANCISCO ZAMORA, THADDEUS CALVERT, DEREK WALLIS,

and NICHOLAS GALBO (individual Defendants collectively referred to “Defendants Officers”),

by and through their undersigned attorneys and pursuant to the Federal Rules of Civil Procedure, file

their Response to the Motion for Sanctions filed by the Plaintiff, TREAVOR EIMERS, as Personal

Representative of the Estate of Charles Eimers (“Eimers”), Deceased, and in opposition would state:

I.  INTRODUCTION

On Thanksgiving Day of 2013, Officer Gary Celcer was driving his marked, Key West Police

Department (“KWPD”) vehicle westbound on North Roosevelt Boulevard in the City of Key West. 

After Officer Celcer stopped at a traffic light on North Roosevelt Boulevard, the light turned green. 

As Officer Celcer accelerated across the intersection, a silver P.T. Cruiser driven by Eimers passed

Officer Celcer on his left in the left turn only lane and switched to the right lane as it crossed the

intersection.  Since Eimers’ driving unquestionably violated Florida traffic laws, see § 316.85, Fla.

Stat., Officer Celcer activated his emergency lights and pulled Eimer’s vehicle over to the right side

of the road.  Upon request, Eimers produced his driver’s license, but was unable to produce his

registration or proof of insurance.  Officer Celcer instructed Eimers to wait in his vehicle while he
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(Officer Celcer) returned to his KWPD vehicle.  Rather than comply with Officer Celcer’s request,

Eimers fled from the traffic stop converting a likely misdemeanor into a third degree felony.   See12

§ 316.1935(1).

Unbeknownst to any member of the KWPD, Eimers had been diagnosed several months

earlier (in September 2013) with chronic congestive heart failure.  Eimers suffered from a condition

knows as dilated cardiomyopathy and had a marked reduction in his cardiac output (his ejection

fraction was 15-20%).  Eimers’ heart condition was so significant that he had to check himself into

a hospital in Fort Wayne, Indiana for treatment after he left his home in Michigan in early October

2013 to begin his journey to Key West.  Because of his heart condition, Eimers was at an increased

risk of sudden death due to either a chaotic cardiac rhythm or a worsening of his congestive heart

failure.  See Report of Dr. Mark J. Shuman, true and accurate copy of which is attached hereto as

composite Exhibit 3.; DE 109-2; DE 109-4.

Eimers’ initially fled westbound of North Roosevelt Boulevard.  Officer Celcer radioed that

Eimers had fled the traffic stop and called for back up.  While fleeing from the traffic stop, Eimers

committed additional traffic violations and endangered the public by (1) improperly passing vehicles

in the oncoming lane of traffic and in the turn lane, (2) exceeding the speed limit, and (3)  running

traffic signals and stop signs.  See Exs. 1 & 2.  Because Eimers’ conduct endangered the public, his

conduct in fleeing elevated from a third degree felony to a second degree felony.  See § 316.1935(2),

Fla. Stat; Kirkham Depo., marked as Exhibit 14, at 20-24.

Multiple officers responded to Officer Celcer’s call for back up and tracked Eimers’ vehicle

as it drove through the streets of Key West by calling out its position over their radios.  Eventually,

Eimers drove toward the south end of Duval Street, onto the beach in front of the Southernmost

Beach Café, and up to a fence blocking his escape.  Eimers exited his vehicle as KWPD officers

 Officer Celcer’s initial traffic stop was recorded on his vehicle’s COBBAN dash cam1

recording system (hereinafter “Celcer Car Video”).  A true accurate copy of the Cecler Car Vido
is marked as Exhibit 1 and will be filed conventionally pending leave of the Court.  A copy of
Officer Celcer’s Incident Report is attached hereto as Exhibit 2.

 Eimers’ decision to flee may have been based on an unresolved legal matter in Michigan2

involving possession of marijuana.  See T. Eimers’ Depo., marked as Exhibit 13, at 30, 78-79.

2
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arrived on the scene and walked further onto the beach.  Eimers complied with the officers’ initial

commands to lay down in the sand.  As more officers arrived on the scene, Officer Garrido moved

in to handcuff Eimers.

The specific details of what occurred next and their legal significance are disputed by the

parties and are the subject of this lawsuit.  The Plaintiff claims that the Defendant Officers’ conduct

in attempting to detain Eimers constituted excess force, which caused Eimers’ death.  The Plaintiff

has filed claims against each of the Defendant Officers for excessive force under 42 U.S.C. § 1983

and under Florida’s Wrongful Death Act and a claim against the City under § 1983.  DE 6.  The

Defendants’ dispute that their conduct violated Eimes’ rights or that it constituted excessive force.

Much of the Defendant Officers’ efforts to detain Eimers have been recorded on two separate

videos which were taken by tourists and are now in possession of the parties.  Very soon these videos

(along with all the other relevant evidence) will be presented to the Court for it to determine whether

the Defendant Officers’ conduct constituted excessive force and whether they are entitled to qualified

immunity.

Rather than allow the Court to perform its function, the Plaintiff now asks that a default be

entered against the Defendants for alleged misconduct including perjury and spoliation of evidence. 

However, while the Plaintiff’s Motion for Sanctions is long on rhetoric and exaggeration, it is short

on real analysis.  It fails to even provide the relevant standard or the legal definitions of key terms. 

When the actual record evidence is analyzed under the applicable standards, it is clear that the

Plaintiff has fallen well short of his burden to prove perjury, spoliation, or that the Defendants should

be sanctioned.  As a result, the Motion for Sanctions should be denied.

II.  MEMORANDUM OF LAW

A.  Standard

The party seeking sanctions for perjury or spoliation of evidence bears the burden of proof.

In re Brican Am. LLC Equip. Lease Litig., 977 F. Supp. 2d 1287, 1293 (S.D. Fla. 2013) (perjury); 

Cenveo Corp. v. Southern Graphic Sys., Case No.: 08-5521, 2010 U.S. Dist. LEXIS 104211, *7-8

(D. Minn. Sept. 30, 2010) (perjury); Comm. Long Trading Corp. v. Scottsdale Ins. Co., Case No.:

12-22787-CIV-GRAHAM/GOODMAN, 2013 U.S. Dist. LEXIS 36031, *9-10 (S.D. Fla. Mar. 15,

2013) (spoliation).  When a party seeks case-dispositive sanctions such as a default, the complained

3

Case 4:14-cv-10028-JEM   Document 112   Entered on FLSD Docket 12/23/2014   Page 3 of 24



of conduct (i.e., perjury or spoliation) must be established by clear and convincing evidence.  In re

Brican Am. LLC Equip. Lease Litig., 977 F. Supp. 2d at 1293 n6 (quoting Compton v. Alpha Kappa

Alpha Sorority, Inc., 938 F. Supp. 2d 103, 106 (D.D.C. 2013)).

The “clear and convincing” standard is an intermediate standard lying somewhere between

the “beyond a reasonable doubt” and the “preponderance of the evidence” standard of proof. 

Addington v. Texas, 441 U.S. 418, 425, 99 S. Ct. 1804, 60 L. Ed. 2d 323 (1979).  Although the exact

definition is elusive, “clear and convincing evidence” has been described as evidence that “place[s]

in the ultimate factfinder an abiding conviction that the truth of its factual contentions are highly

probable.”  Colorado v. New Mexico, 467 U.S. 310, 316, 104 S. Ct. 2433, 81 L. Ed. 2d 247 (1984)

(internal quotations omitted).

B.  Jurisdiction

The Defendants respectfully submit that the Magistrate lacks jurisdiction to decide and issue

an order on the Plaintiff’s Motion for Sanctions.  Rather, the Magistrate should issue proposed

findings and recommendations pursuant to 28 U.S.C. § 636(b)(1)(B).  A district court may designate

a magistrate judge “to hear and determine any pretrial matter pending before the court” not including

case-dispositive motions. 28 U.S.C. § 636(b)(1)(A).  Or, a magistrate judge may be told to hear and

submit “proposed findings of fact and recommendations for . . . disposition” by the district judge as

to motions excepted from subsection (b)(1)(A), § 636(b)(1)(B), or on virtually any matter at all, §

636(b)(3).  Conetta v. Nat’l Hair Care Ctrs., Inc., 236 F.3d 67, 70-71 (1st Cir. 2001).

Here, the District Court’s referral order for the Motion for Sanctions does not specify whether

referral was under § 636(b)(1)(A) or (B).  DE 104.  While the order did not specify under which

subsection referral was ordered, it instructed the Magistrate “to take a1l necessary and proper action”

regarding the Motion for Sanctions.  Id.  As result, since the referral order asked the Magistrate to

decide the matter, it can only have been under § 636(b)(1)(A) which permits a magistrate judge “to

hear and determine any pretrial matter.”3

The Court’s July 16, 2014, Order also does not provide jurisdiction as it only referred3

“motion for sanctions” “that relate[d] directly to” discovery motions.  DE 30 at 7.  The Plaintiff’s
Motion for Sanctions does not “relate directly” to any discovery motions.

4
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Two problems exists with referral under § 636(b)(1)(A) in this case.  First, the Plaintiff’s

Motion for Sanctions is the type of motion specifically excluded from § 636(b)(1)(A).  The

Plaintiff’s Motion for Sanction is, on its face, a case-dispositive motion in that the only specific relief

requested by the Plaintiff is “the ultimate sanction of default” along with incidental attorneys fees

and costs.  See DE 96 at 1, 20.  Should the Plaintiff prevail on his Motion for Sanctions, he would

prevail in the case as default would be entered against the Defendants.  The Magistrate recognized

this when he noted that the “relief requested is potentially case-dispositive.”  DE 99 at 2.  Since the

Motion for Sanctions is not the type covered by Federal Rule of Civil Procedure 72(a) or 28 U.S.C.

§ 636(b)(1)(A), the Motion for Sanctions should not be decided by the Magistrate.

Second, the Defendants have not consented to having the Magistrate decide a motion for

sanctions or case-dispositive motion.  Basic procedure governing the consent and assignment process

to a magistrate is set forth in 28 U.S.C. § 636(c)(2).  The Eleventh Circuit has “consistently required

that a party’s consent to a magistrate judge’s exercise of jurisdiction must be explicit, voluntary,

clear, and unambiguous.”  McNab v. J & J Marine, Inc., 240 F.3d 1326, 1328 (11th Cir. 2001) (citing

Barnett v. General Elec. Capital Corp., 147 F.3d 1321, 1322 n.1 (11th Cir. 1998); and Hall v. Sharpe,

812 F.2d 644, 647 (11th Cir. 1987)).  Here, the Defendants only consented to have the Magistrate

decide non-dispositive pretrial motions and discovery matters, DE 27 at 3, and expressly did not

consent to having the Magistrate decide motions for sanctions, DE DE 27-1 at 1.  These statements

are not the “explicit, voluntary, clear, and unambiguous” consent to magistrate jurisdiction required

by the Eleventh Circuit. 

As recognized in Point Black Solutions. magistrate judges “have jurisdiction to enter

sanctions orders for discovery failures which do not strike claims, completely preclude defenses or

generate litigation-ending consequences.”  Point Blank Solutions, Inc. v. Toyobo Am., Inc., CASE

NO. 09-61166-CIV-SEITZ/GOODMAN, 2011 U.S. Dist. LEXIS 42239, 8 (S.D. Fla. Apr. 5, 2011). 

Since the Plaintiff seeks only “litigation-ending” sanctions,” the Defendant submit that the

Magistrate lacks jurisdiction.  Clearly, Point Blank Solutions found that “[i]n determining between

dispositive and non-dispositive discovery sanctions, the critical factor is what sanction the magistrate

judge actually imposes, rather than the one requested by the party seeking sanctions.”  2011 U.S.

Dist. LEXIS 42239, at 7-8.  However, in this case, the only relief sought by the Plaintiff is case

5
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dispositive (i.e., default).  As a result, the Magistrate is issuing an order on a motion which seeks

relief that the Magistrate cannot grant.  The Defendants, therefore, respectfully submit that the

Magistrate should exercise jurisdiction under§ 636(b)(1)(B) and “submit to [the District Court]

proposed findings of fact and recommendations for the disposition.”

C. Inconsistent Memories Regarding a Past Event are not Perjury

“Perjury is different from confusion, mistake, or faulty memory; perjury is defined (at least

in the federal criminal context) as false testimony concerning a material matter with the willful intent

to provide false testimony.”  Wallace v. McGlothan, 606 F.3d 410, 426 (7th Cir. 2010) (internal

quotation omitted) (citing Montano v. City of Chicago, 535 F.3d 558, 564 (7th Cir. 2008)).

Most importantly, perjury is not inconsistent witness testimonies regarding some event the

occurred in the past.  See Montano, 535 F.3d 558.  In Montano, the plaintiffs sought “recovery for

injuries they received when police confronted and forcibly arrested them during Mexican

Independence Day festivities in Chicago in September 1997,” and “asserted numerous claims for

relief against the City and the individual officers under 42 U.S.C. § 1983 and several state-law

theories.”  Id. at 560-61.  After a long and complex procedural history including a trial, the

defendants moved for dismissal as a sanction against the plaintiffs based on alleged perjury and

fabricated testimony.  Id. at 562-63.  The district court agreed with the defendants and, invoking its

inherent power, granted the motion concluding “[t]here was not simply an isolated instance of

perjury, but rather . . . a coordinated effort by Plaintiffs to present a false version of the events . . .

to support their case.”  Id. at 563.

On appeal, the Seventh Circuit disagreed concluding that “[a]fter carefully reviewing the

district court’s order and the relevant portions of the record, [it] c[ould not] agree that the conduct

cited by the district court satisfies” the definition of perjury.  Id. at 564.  The Seventh Circuit

explained that the district court “misinterpreted the inconsistencies in the plaintiffs’ deposition and

trial testimony--inconsistencies of the sort that provide fertile ground for vigorous impeachment but

do not support perjury findings--as a conspiracy among the plaintiffs to fabricate testimony.”  Id. 

It further explained that:

The plaintiffs did not admit giving false testimony, and the court did not mention any
direct evidence that plaintiffs knowingly lied under oath (there is none, as far as we
are aware).  Instead, the court simply identified six specific discrepancies between

6
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testimony given by certain of the plaintiffs in deposition and the testimony they gave
at trial.  [It] assume[d] the court inferred from these discrepancies that the plaintiffs
intentionally lied at either their depositions or at trial.  The transcripts, however,
provide virtually no support for this inference.  True, the plaintiffs’ version of events
at trial in 2001 were in certain respects out of sync with the story they told in their
1999 depositions, but no evidence suggests these inconsistences were willful,
material falsehoods.

Id. 

Here, the Plaintiff has identified six instances where he claims that the Defendant Officers

committed perjury in their depositions including (1) that no taser was used on Eimers, DE 96 at 3-4,

(2) that Eimers face was never in the sand, DE 96 at 4-5, (3) that Officer Garrido’s finger was caught

in the handcuffs, DE 96 at 5-6, (4) whether a hobble was used, DE 96 at 6, (5) that Eimers resisted,

DE 96 at 6-7, and (6) the extent (if any) to which the Defendant Officers lifted Eimers before

noticing he was unresponsive, DE 96 at 7.  However, a careful review of these purported instances

of perjury demonstrates that the Plaintiff has identified, at best, instances of disputed or inconsistent

testimony (such as that at issue in Montano) and not the “false testimony concerning a material

matter with the willful intent to provide false testimony” necessary to establish perjury.  See Wallace,

606 F.3d at 426; Montano, 535 F.3d at 564.

The Plaintiff’s entire basis for claiming perjury is that the most-recently obtained tourist

video (“Second Tourist Video”) allegedly demonstrates that the Defendant Officers provided

incorrect testimony regarding the incident.  Here, all of the Defendant Officers provided testimony

regarding their recall of the incident involving Eimers in November 2014, almost a year after the

incident.  See DE 96-2, -5, -7, -8, -9, -10, -11.  Subsequent to the majority of the depositions being

taken, the Second Tourist Video was obtained, which was provided to the Defendant on November

20, 2014.  See Darren Horan, Esquire’s Nov. 20, 2014, Email, a true and accurate copy of which is

attached hereto as Exhibit 4.  Now, based solely on the Second Tourist Video, the Plaintiff has

identified any instance where a Defendant Officer’s testimony, given without the aid of the Second

Tourist Video, differed from what is portrayed in the Second Tourist Video.  See DE 96-14.

Identifying certain aspects of the Defendant Officers’ deposition testimonies that have now

allegedly been contradicted by a recently-surfaced video of the incident does not establish perjury. 

As the Seventh Circuit explained, “[p]erjury is different from confusion, mistake, or faulty memory.” 

7
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Wallace, 606 F.3d at 426; Montano, 535 F.3d at 564.  Yet allegedly faulty memories are exactly what

the Plaintiff attempts to utilize to establish perjury against the Defendant Officers.  No where has the

Plaintiff offered any evidence that any the Defendant Officers intentionally provided false testimony. 

See United States v. Griffin, 310 F.3d 1017, 1023-24 (7th Cir. 2002) (defendant created an alibi

replete with falsehoods that was unsupported by witnesses allegedly part of the alibi); Allen v.

Chicago Transit Auth., 317 F.3d 696, 702 (7th Cir. 2003) (plaintiff testified in a deposition that he

had recorded conversations supporting his discrimination claim, but later admitted that he had not

recorded those conversations).  At best, the alleged differences between the Defendant Officers’

deposition testimonies and the Second Tourist Video offer material for the Plaintiff to attack the

Defendant Officers’ credibility.  The alleged differences do not establish, however, that any of the

Defendant Officers provided “false testimony concerning a material matter with the willful intent

to provide false testimony.”  Wallace, 606 F.3d at 426; Montano, 535 F.3d at 564.  

For example, the Plaintiff claims that the Defendant Officers committed perjury when they

testified that no taser was used because two persons in the Second Tourist Video allegedly stated that

the officers “shocked” or “tased” Eimers.  DE 96 at 3-4.   However, as the Plaintiff admits in his

Motion, the Defendant Officers testified that Eimers was not tased.  See DE 96 at 4-5, n5.  As a

result, there are (theoretically) two differing eye-witness accounts of what occurred on Thanksgiving

morning, (1) that the Defendant Officers tased Eimers and (2) that the Defendant Officers did not

tase Eimers.  This is not perjury.  It is eye-witnesses providing different versions of an event, which

is the classic dispute for the jury to sort out.   See Feliciano v. City of Miami Beach, 707 F.3d 1244,4

1253 (11th Cir. 2013) (finding that contradictory factual statements present “a classic swearing

match, which is the stuff of which jury trials are made”); Comm. Long Trading Corp., 2013 U.S.

 The Plaintiff would ask the Court to conclude that simply because a witness has4

allegedly contradicted the Defendant Officers’ testimonies, the Defendant Officers obviously
committed perjury.  Another obvious explanation is that the eye-witnesses were mistaken and
that, while a taser was removed from its holster during the encounter, it was never actually used
on Eimers.  This alternative explanation is supported by other documentary evidence.  The Taser
Reports, which the Plaintiff has not alleged were fabricated, demonstrate that none of the
Defendant Officers fired their tasers during the time that Eimers was being detained.  Copies of
the Taser Reports and the Declaration of Officer Richard Thomas are attached hereto as Exhibits
5 and 6, respectively.

8
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Dist. LEXIS 36031, 25-26 (holding that witness dispute regarding spoliation allegations is a factual

conflict which “is a classic dispute which a jury or fact-finder needs to resolve.”).

The Plaintiff also claims that three of the Defendant Officers committed perjury when they

testified that, during the effort to detain Eimers, “Officer Garrido locked his finger into the second

(right) handcuff and it hurt so badly that he cried out ‘like a girl’.”  DE 96 at 5.  According to the

Plaintiff, the Second Tourist Video “shows that the only person ever screaming in pain, (‘OW!’

‘You’re hurting me!’) was Charles Eimers and that the Officer Garrido event described by the

officers never occurred.”  DE 96 at 5-6.  

Officers Wanciak, del Valle, and Garrido all testified that Officer Garrido’s finger became

stuck in the handcuff as he was attempting to handcuff Eimers’ right wrist.  DE 96-2 at 29-30, DE

96-5 at 17, pgs. 65-68; DE 96-9 at 12, pgs. 48.  While Officers Wanciak and del Valle testified that

Officer Garrido screamed, Officer Garrido denied it.  Id.  The Plaintiff argues that the Second Tourist

Video demonstrates that Officers Wanciak, del Valle, and Garrido committed perjury because it did

not record Officer Garrido screaming.  The absence of Officer Garrido’s screaming on the Second

Tourist Video does not establish, by any evidentiary standard, that Officers Wanciak, del Valle, and

Garrido committed perjury about Officer Garrido’s finger being stuck.  The Second Tourist Video

in not even close enough to show whether Officer Garrido’s finger was stuck in the cuff or not.  See

DE 96, Ex. 9.  Moreover, the fact a scream does not appear on the audio simply means it was not

recorded, not that it did not occur.  Perhaps Officer Garrido’s scream was not loud enough to travel

to the camera or perhaps he was facing away from the camera so that the noise traveled in the other

direction.  In any event, the absence of a scream does not establish that Officers Wanciak, del Valle,

and Garrido (1) gave false testimony regarding whether Officer Garrido’s finger because stuck and

(2) did so with the willful intent to provide false testimony.5

The remaining alleged instances of perjury fail for similar reasons.  As to Eimers’ face being

in the sand, the Defendant Officers’ testimony all referred to whether his face was forced into the

during the effort to detain him.  DE 96-2 at pg. 68; DE 96-4 at 21, pgs 82-84; DE 96-9 at 13, pgs 50-

52.  The Defendant Officers explained their beliefs that his face was not pressed into the sand

 Under the Plaintiff’s reasoning, anyone who testified that a taser was used also5

committed perjury because no where on the Second Tourist Video is the sound of a taser heard.

9
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because he was moving from side-to-side.  Id.  The sand shown in the picture on page 5 of the

Motion is certainly consistent with Eimers have been placed face down after he became unresponsive

and then rolled onto this back.  DE 96-5 at -28-29.  Similarly, the Second Tourist Video clearly

shows Eimers resisting the Defendant Officers’ effort to detain him by moving his upper body from

side-to-side and moving his leg.  DE 96, Ex. 1.

Finally, many of the alleged false statements are not even material.  See DE 96 at 4-5, 6, 6-7,

7; DE 96-14.   Perjury is “false testimony concerning a material matter with the willful intent to

provide false testimony.”  Wallace, 606 F.3d at 426; Montano, 535 F.3d at 564.  The Plaintiff fails

to explain how the allegedly false testimony outlined in Docket Entry 96-14 is at all material.  For

example, the Plaintiff never explains why it is material that some officers testified that they did not

see a hobble being placed on Eimers or that some officers testified that Eimers had been brought to

his feet.  The Plaintiff merely identifies an alleged discrepancy and shouts “Perjury!” without further

explanation.   Such conclusory allegations fail to meet the Plaintiff’s burden to establish, by clear

and convincing evidence, that each of the Defendant Officers provided false testimony concerning

a material matter with the willful intent to provide false testimony.  For these reasons, the Plaintiff’s

Motion for Sanctions regarding perjury should be denied.

D. Spoliation

Spoliation has been defined as the “intentional destruction of evidence or the significant and

meaningful alteration of a document or instrument.”  Southeastern Mechanical Services, Inc. v.

Brody, 657 F. Supp.2d 1293, 1299 (M.D. Fla. 2009) (citing Green Leaf Nursery v. E.I. DuPont De

Nemours & Co., 341 F.3d 1292, 1308 (11th Cir. 2003)).  Spoliation also includes the intentional

concealment of evidence.  See Walter v. Carnival Corp., No. 09-20962-CIV, 2010 U.S. Dist. LEXIS

74307, 2010 WL 2927962 at *2 (S.D. Fla. July 23, 2010) (citing St. Cyr v. Flying J Inc., No.

3:06-cv-13-33TEM, 2007 U.S. Dist. LEXIS 42502 (M.D. Fla. June 12, 2007)).

“[T]he party seeking [spoliation] sanctions must prove . . . first, that the missing evidence

existed at one time; second, that the alleged spoliator had a duty to preserve the evidence; and third,

that the evidence was crucial to the movant being able to prove its prima facie case or defense.”

Walter, 2010 U.S. Dist. LEXIS 74307, [WL] at *2 (citing Floeter v. City of Orlando,

6:05-cv-400-Orl-22KRS, 2007 U.S. Dist. LEXIS 9527, 2007 WL 486633, at *5 (M.D. Fla. Feb.9,

10
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2007)).  Even if all three elements are met, “[a] party’s failure to preserve evidence rises to the level

of sanctionable spoliation ‘only where the absences of that evidence is predicated on bad faith,’ such

as where a party purposely loses or destroys relevant evidence.”  Walter, 2010 U.S. Dist. LEXIS

74307, [WL] at *2 (citing Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir. 1997)).

In his Motion for Sanctions, the Plaintiff has identified four pieces or types of evidence that

he claims are “missing” and which, therefore, form the basis of his request for sanctions for

spoliation of evidence.  The “missing” evidence includes (1) the portion of the dispatch recording

where an officer allegedly reports “suspect tased,” DE 96 at 2, 10-12, (2) the video recording of the

incident from Officer Lovette’s taser, DE 96 at 2, 9-10, (3) the video recordings from some of the

Defendant Officers in-car recording systems, DE 96 at 2, n23, and (4) the audio recording from some

of the Defendant Officers on-body microphones, DE 96 at 2-3, 12.  The Plaintiff has failed to

establish, by clear and convincing evidence, that these recordings existed, that the recordings were

crucial to establish his prima facie case, or that the alleged absences were predicated on bad faith.

1.  Failing to Create Evidence is Not Spoliation

The Plaintiff complains that some of the Defendants Officers failed to utilize either their

vehicle’s in-car video recording system or their on-body microphones.  See DE 96 at 2, 2-3, n23, 12. 

In essence, the Plaintiff asks the Court to sanction the Defendants because they failed to create

certain recordings that may generated evidence relevant to the Plaintiff’s claims.  However, federal

courts have required, as threshold element, that the movant establish that the evidence actually

existed at one time, In re Brican Am. LLC Equip. Lease Litig., 2013 U.S. Dist. LEXIS 142840, and

have consistently held that “[a] party does not commit spoliation by failing to create evidence, only

by destroying, altering, or concealing it.”  I.S. v. Sch. Town of Munster, 2014 U.S. Dist. LEXIS

126243 (N.D. Ind. Sept. 10, 2014).  In Kies v. City of Lima, the plaintiff brought suit against the City

of Lima and several of its police officers for excessive force in effecting his arrest.  612 F. Supp. 2d

888, 892 (N.D. Ohio 2009).  The plaintiff contended that the officers’ failure to create an audio

recording of the incident amounted to spoliation.  Id. at n2.  Despite a city policy requiring that the

cruiser audio/video recorder be utilized during their shifts, the officers did not create or provide an

audio recording of the events of the evening.   Id.  The District Court found that the plaintiff failed

to establish a spoliation claim since he could not show that the officers destroyed evidence. Id.

11
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(citing U.S. v. Manns, 277 Fed. Appx. 551, 558 (6th Cir. 2008)); see I.S., 2014 U.S. Dist. LEXIS

126243 (holding that the parents’ argument that the school spoliated evidence by failing to create

documents in the first place was contrary to the law on spoliation); Ayers v. Sheetz, Inc., 2012 U.S.

Dist. LEXIS 154126, 2-3 (S.D. W. Va. Oct. 26, 2012) (stating that “[w]hile Plaintiff’s contention

that [certain] documents should have existed may form the foundation of an argument to the jury that

Defendant and its contractor did not abide by the law when conducting blasting activities, it is not

proof that the documents ever existed” so as to establish spoliation); R.F.M.A.S., Inc. v. So, 271

F.R.D. 13, 40 (S.D.N.Y. 2010) (stating that “a failure to create records -- as opposed to the

destruction of records that were kept -- is not spoliation.”); Cenveo Corp., 2010 U.S. Dist. LEXIS

104201 (stating that, “[s]poliation of evidence, as a matter of law, does not extend to a party

choosing not to create evidence,” and holding that an attorney’s instructions to employees not take

notes during meetings and to fax documents whenever possible did not constitute spoliation).

Based on the foregoing, the Plaintiff’s attempt to establish spoliation against the Defendant

Officers for failing to create video or audio recording fails.  He cannot show that the Defendant

Officers destroyed the non-existent video and audio recordings.6

2.  Officer Lovette’s Taser Recording

The Plaintiff asks that the Defendants be sanctioned for spoliation because the recording from

Officer Lovette’s taser camera starts several minutes after Eimers “had been taken away by

ambulance to the hospital.”  DE 96 at 9.  The recording from Officer Lovette’s taser camera (“Taser

Recording”) produced by the City and filed by the Plaintiff starts at 8:35:33, EST, on November 28,

2013, and continues to record for 01:36:25.   See DE 96-1.  The Plaintiff’s request that the7

 The Plaintiff’s attempt to establish spoilation based on the non-existent recordings from6

the in-car cameras and on-body microphones would fail for additional reasons.  He cannot show
that these recordings would have been crucial to him being able to prove his prima facie case. 
None of the other in-car cameras recorded any the Defendant Officers’ efforts to detain Eimers
because they views were blocked by other vehicles.  True and accurate copies of the I-COP dash
cam recordings from Officer Wanciak and del Valle are marked as Exhibits 7 and 8 and will be
filed conventionally pending leave of the Court.  Moreover, such recordings would merely be
cumulative to the recordings the parties currently have.

 As reflected in the Taser Reports, the time displayed on the Taser Recording was UTC,7

or Coordinated Universal Time.  Eastern Standard Time is five hours behind UTC. 
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Defendants be sanctioned for spoliation of the footage prior to 8:35:33 EST should be denied

because he has not established by clear and convincing evidence (1) that the footage existed or (2)

that the footage was crucial to his being able to prove his prima facie case.

i.  No Evidence That Officer Lovette’s Taser Recorded the Incident

Based entirely on Officers Lovette and Wanciak’s deposition testimonies, the Plaintiff claims

that “the undisputed testimony is that Officer Lovette’s Taser was deployed and activated during

Charles Eimers’ arrest.”  DE 96 at 10.  Since it was deployed and activated, the Plaintiff claims that

an audio and video recording should exist as the taser utilized by the City are designed to make such

a recording when they are activated.  Id.; see Ex. 6 at ¶ 5.  The Plaintiff has failed to establish by

clear and convincing evidence that taser recording of the incident ever existed.

First, the testimony regarding whether Officer Lovette activated his taser is not undisputed. 

On direct examination, Officer Lovette initially testified that he “believe[d]” he activated his taser

at the scene and that he thought he deactivated his taser when he holstered it.  DE 96-8 at pgs. 23-24

(“Q.  And you believe -- you activated it at the scene.  We’ll get to whether you discharged it or not

later, but you activated it, correct?  A.  On the scene?  Q.  Yes.  A.  Yes, sir.  Q.  And at what point

did you think that you turned it off, deactivation?  A.  As soon as I re-holstered it.  Q.  So it was your

belief that you would have footage of the events, until you holstered it, of Eimers’ death?  A.  Yes,

sir.” (emphasis added)).  However, on cross-examination and after reviewing the contents of the

Taser Recording, Officer Lovette admitted he was uncertain when he activated his taser so that it

commenced recordings.  DE 96-8 at pg. 299 (“Q.  Do you know for certain that you turned your

Taser on, I mean, activated it, when you took it out of its holster?  A.  No, sir.”).8

Second, Officer Lovette’s testimony as to when he activated and deactivated his taser is

clearly at least partially inaccurate.  If Officer Lovette deactivated his taser when he placed it in his

holster, then his taser would have stopped recording at that time and not recorded for over an hour

 Officer Wanciak’s deposition does not support the proposition that Officer Lovette8

activated his taser at the the scence.  Rather, she merely testified that Officer Lovette had his
taser out and that he touched the back part of the taser to Eimers’ back.  DE 96–2 at 29, pgs 75-
76, 76 (“Q.  But Officer Lovette did make contact with Mr. Eimers’ body, is that correct, with his
taser?  A.  Yes, ma’am.  With the back of it.”).  Officer Wanciak provided no testimony that
Officer Lovette activated his taser.  
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and half.  However, this obviously did not occur as an 01:36:25 recording exists of Officer Lovette

going about his day after the Eimers incident.  If Officer Lovette had deactivated his taser when he

holstered it, this recording would not exist.   For these reasons, the Plaintiff has not presented9

sufficient evidence establishing that a taser recording of the incident ever existed. 

ii.  A Recording of the Incident from Officer 
Lovette’s Taser is not Crucial to the Plaintiff’s Case

“To prevail on [his] motion for spoliation sanctions, [the Plaintiff] must demonstrate that [he]

is ‘unable to prove [his] underlying action owing to the unavailability of the [allegedly spoliated]

evidence.’”  Point Blank Solutions, Inc., 2011 U.S. Dist. LEXIS 42239 at *86 (quoting Corporate

Fin., Inc. v. Principal Life Ins. Co., No. 05-20595-CIV, 2006 U.S. Dist. LEXIS 84540, 2006 WL

3365606, at *2 (S.D. Fla. Nov. 20, 2006).  Indeed, “[s]poliation actions typically involve the

destruction of evidence that is absolutely crucial to the action.”  Florida Evergreen Foliage v. E.I.

DuPont De Nemours & Co., 165 F. Supp. 2d 1345, 1360 (S.D. Fla. 2001); see also Flury, 427 F.3d

at 943; F.T.C. v. Nationwide Connections, Inc., No. 06-80180-CIV, 2007 U.S. Dist. LEXIS 93088,

2007 WL 4482607, at *1-2 (S.D. Fla. Dec. 19, 2007).

The Plaintiff has not met his burden in establishing that the allegedly “missing” Taser footage

was “crucial” to establishing his prima facia case.  In fact, other than a single, conclusory sentence

in his conclusion, the Plaintiff never even argues that the footage was crucial.  DE 96 at 20 (“The

“missing” evidence is crucial to Plaintiff’s ability to prove his prima facie case.”).  Moreover, the

Plaintiff argues repeatedly in his Motion for Sanctions that the Second Tourist Video contradicts the

Defendants’ version of the event and demonstrates “the reality” where Eimers “did not resist arrest”

and the Defendant Officers used “excess force upon him.”  DE 96 at 13-14.  If the Second Tourist

Video allegedly establishes that Eimers did not resist and that the Defendant Officers used excessive

force, than the “missing” footage is not crucial to the Plaintiff establishes his prima facie case.  The

“missing” footage would be, at best, cumulative to the other evidence that the Plaintiff will present

and is, therefore, insufficient to establish spoliation.  Nationwide Connections, 2007 U.S. Dist.

LEXIS 93088, 2007 WL 4482607, at *3; see also McLeod v. Wal-Mart Stores, Inc., 515 Fed. Appx.

 This factual issue is the type of dispute the jury should determine.  See Feliciano, 7079

F.3d at 1253; Commercial Long Trading Corp., 2013 U.S. Dist. LEXIS 36031 at 25-26.
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806, 808 (11th Cir. 2013) (finding that spoliation failed where the deleted video had no practical

importance to the plaintiff’s case); Managed Care Solutions, 736 F. Supp. 2d at 1327-28 (denying

plaintiff’s motion for sanctions, including entry of default judgment, because allegedly spoliated

evidence was “not crucial” and “cumulative at best,” and because “plaintiff would still be able to

prove its case through additional already obtained evidence”); Walter, 2010 U.S. Dist. LEXIS 74307,

2010 WL 2927962, at *3 (denying plaintiff’s motion for adverse presumption jury instruction based

on fact that defendant lost supposedly “crucial” deck chair which caused plaintiff's injuries, noting

that there was no evidence of bad faith and that defendant “willingly produced other evidence

demonstrating the construction and condition of the broken chair”); Wilson, 2008 U.S. Dist. LEXIS

88429, 2008 WL 4642596, at *3.  Because other evidence is available to the Plaintiff including the

videos shot by two tourists, the allegedly “missing” footage from Officer Lovette’s Taser Recording

is not crucial to the Plaintiff’s claim.  

3.  The Dispatch Recordings

The Plaintiff ask the Court to sanction the Defendants for spoliation of evidence relating to

the dispatch recordings from the morning of the incident.  DE 96 at 10-12.  The Plaintiff alleges that

the Defendants destroyed a portion of the dispatch recordings because the phrase “suspect tased,”

which appears in the written CAD report, does not appear on the recordings from either of the City’s

dispatch channels.  Id.

ii.  The Plaintiff has not Established that Such a Recording Existed

The undisputed evidence establishes that the City produced the entire set of recordings for

the Eimers incident from Channel 1 (COM 1) and Channel 2 (COM 2).  See Dec. of Sergeant Joseph

Tripp, attached hereto Exhibit 9.  The Channel 1 (COM 1) recordings start with an 8:23 a.m.

transmission from Officer Gary Celcer notifying dispatch that he was making a traffic stop of the

vehicle operated by Eimers and ends after Eimers body was removed from the Duval Street South

Beach area at approximately 8:53 a.m., while the Channel 2 (COM 2) recordings begins at 5:03 a.m.

and ends at 12:01 p.m. on November 28, 2013.  Id.

The City also produced the CAD CALL Information narrative from the incident, which was

prepared by Keith Kline and contains the “susp tazed” notation.  See Dec. of Keith Kline attached

hereto Exhibit 10; DE 96-6.  Kline explained that on November 28, 2013, he was working in the
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Communication Center of the Key West Police Department and was monitoring Chanel 1 (COM 1),

by utilizing a headset which covered one ear and had a microphone.  Id.  Kline stated that he cannot

recall why he wrote “susp tazed.”  Id.  He explained that he could have misinterpreted one of the

transmissions or could have misinterpreted background noise in the room or statements made by

other persons in the communications area as being from one of the officers.  Id.  Even a cursory

review of the recording from Chanel 1 demonstrates that it is entirely possible that Kline

misinterpreted some of the garbled and inaudible transmissions on Chanel 1.  DE 96-18, -19.

This constitutes direct, undisputed evidence that the City produced all the dispatch recordings

from the Eimers incident and provides a possible explanation for how the operative phrase appeared

in the CAD notes, but not on any of the recordings.  Since the Plaintiffs have not and cannot dispute

this evidence, they have not met their burden to establish that the allegedly missing portion of the

dispatch recordings ever existed.

ii.  A Recording of the Phrase “Suspect Tazed” 
is not Crucial to the Plaintiff’s Case

The Plaintiff has again failed to demonstrate that the allegedly “missing” recording would

be crucial to his claim so that he is “unable to prove [his] underlying action owing to the

unavailability of the [allegedly spoliated] evidence.”  Point Blank Solutions, Inc., 2011 U.S. Dist.

LEXIS 42239 at *86.  A recoding containing an officer advising “suspect tased” would merely be

cumulative to the other evidence available to the Plaintiff.  At trial, the Plaintiff will be able to

present evidence pertaining to the alleged tasing including the CAD narrative itself and any witness

statements involving alleged tasing.  Based on the foregoing, the Plaintiff has presented insufficient

evidence establishing the necessary element for spoliation of the Taser Recording and the dispatch

recordings and the Motion for Sanctions as to spoliation should be deneid.

4.  No Evidence of Bad Faith

Even if the Plaintiff could satisfy the elements of spoliation (which he cannot), his Motion

would remain subject to denial because there is no evidence of bad faith.   In fact, the Plaintiff fails10

 If direct evidence of bad faith is unavailable, the moving party may establish bad faith10

through circumstantial evidence.  Managed Care Solutions, 736 F. Supp. 2d at 1322-1323.  The
following constitutes circumstantial evidence of bad faith: (1) evidence once existed that could
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to specifically identify any evidence of bad faith in his Motion.  The Plaintiff would have the Court

infer bad faith merely because he has alleged that the Defendants committed perjury and spoliation. 

This precise argument was rejected by the Court in Managed Care Solutions.  See 736 F. Supp. 2d

at 1329.  Since it is the Plaintiff’s burden, this deficiency alone warrants denial of their Motion.  

Although he does not specifically argue bad faith, the Plaintiff does reference a comment

allegedly made by one of the Defendant Officers on the Lovette Taser Recording that, “we have to

get together to get our sh*t straight.”  DE 96 at 12.  First, it is not even clear from the recording that

this is what is said.  To the extent uncertainty exists, it should be resolved by the jury at trial and not

the Court on a motion for sanctions.11

Second, Officer Lovette offered an alternative explanation for the comment.  He testified that

the comment seemed to him to be referencing the individual officer’ need to confer with their lawyer

from Police Benevolent Association (“PBA”) for advise on how to proceed.  DE 96-8 at pgs. 165-

167.  Officer Lovette’s interpretation is further supported by his admission that he can heard on the

Taser Recording emailing his PBA attorney.  DE 96-8 at pgs. 169-170.  Given this alternative

interpretation, the single comment (which has never been attributed to any specific Defendant

Officer) is insufficient evidence of bad faith.12

fairly be supposed to have been material to the proof or defense of a claim at issue in the case; (2)
the spoliating party engaged in an affirmative act causing the evidence to be lost; (3) the
spoliating party did so while it knew or should have known of its duty to preserve the evidence;
and (4) the affirmative act causing the loss cannot be credibly explained as not involving bad
faith by the reason proffered by the spoliator.  Id.  The party seeking the sanctions must establish
all four of these factors where there is no direct evidence of bad faith.  Id.

 Interestingly, several seconds before the alleged remark, one of the persons speaking11

says that Officer Garrido’s finger became stuck in the handcuff.  Taser Footage at 36:45.  This
evidence would support that Officer Garrido’s finger had indeed been stuck since the comment
preceded any alleged agreement to fabricate their stories.

 The Defendant Officers’ need to communicate with their PBA attorney also explains12

the verbatim language in each of the Defendant Officer’s Incident Reports referenced by the
Court.  As the Defendant Officers’ explained, they conferred with their PBA attorney and were
provided the specific paragraph to be included in each of the Incident Reports.  DE 96-4 at pg.
119; DE 96-7 at pgs. 11, 14; DE 96-11 at pgs. 24-25; DE 96-10 at pgs. 24-26; DE 96-5 at pg. 14.
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Finally, the Defendants has offered undisputed evidence demonstrating that they did not

destroy any evidence.  The attached Declaration of Officer Richard Thomas establishes (1) how the

Taser Cam operates, (2) that none of the Defendant Officers fired a Taser during the effort to detain

Eimers, (3) that software for downloading the audio visual  does not allow any editing of the audio

video record and does not allow for the downloading of anything other than the entire audio/video

record for the date the recording was made, (4) that once downloaded, the software does not allow

any editing or alteration of the audio video record, and (5) how the information downloaded was

maintained on Sergeant Zamora’s computer.  The attached Declaration of David Monroe, marked

as Exhibit 11, establishes how the taser download was maintained and produced the Plaintiff. 

Finally, Sergeant Tripp’s Declaration establishes how the City produced the dispatch recordings and

that nothing was removed or deleted from those recordings.  See Ex. 9.

Finally, the Defendants’ lack of bad faith conduct is further demonstrated by the information

they did provide.  In essence, the Plaintiff claims that the Defendants conspired with one another to

present fabricated versions of the event and hide key evidence.  See DE 96 at 1-2.  If the Defendants

actually conspired with one another, they certainly did an inefficient job at getting their stories

straight and hiding evidence.  For example, the Plaintiff makes much of the Defendant Officers

inconsistent testimonies regarding the use of a hobble where the Second Tourist Video allegedly

shows that a  hobble was used.  See DE 96 at 6.  However, if the Defendant Officers conspired to

get their version of the event straight, it would be logical that they would have presented consistent

testimony regarding something like the use of a hobble.  This is especially so where Officer Johnson

clearly wrote in his Incident Report that he “maneuvered the hobble around” Eimers’ legs. A copy

of Officer Johnson’s Incident Report is attached Exhibit 12.  

Finally, if the Defendants were engaging in an effort to destroy evidence, the Taser Recording

and CAD report would certainly be logical places to start.  If one of the Defendants was deleting

video evidence of Officer Lovette’s taser, the hour and thirty-six minutes that were on the Taser

would certainly have been a likely target.  It makes no sense that the Defendants would delete the

incident itself, yet produce a recording where Officer Lovette’s makes a number of problematic

statements.  Similarly, if the Defendants were trying to hide a reference to “suspect tased,” it would

be logical for them to have deleted it from the CAD narrative instead of producing it the public.  The
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inconsistent deposition testimonies and the evidence the City did produce confirms a lack of bad

faith on the Defendants’ part.  See Comm. Long Trading Corp., 2013 U.S. Dist. LEXIS 36031 at

27-28 (stating the plaintiff “might have done a far-more-competent job of destroying evidence (by,

for example, also discarding all the material it saved) it if had been acting in bad faith or

intentionally scheming to spoliate evidence.”); Point Blank Solutions, Inc., 2011 U.S. Dist. LEXIS

42239 at 94-95 (holding that the defendant’s argument “that it would have done a far more

competent job of destroying negative evidence it if had been acting in bad faith or intentionally

scheming to spoliate evidence,” to have “some merit.”); Sampson v. City of Cambridge, Md., 251

F.R.D. 172, 182 (D. Md. 2008) (holding that defendants' conduct did not rise to the level of bad

faith, despite not issuing a litigation hold, because, inter alia, employees had been instructed to retain

their files and defendants had, in fact, produced hundreds of e-mails.); Walter, 2010 U.S. Dist.

LEXIS 74307, 2010 WL 2927962, at *2 (denying plaintiff's motion for an adverse presumption jury

instruction based on fact that defendant lost supposedly “crucial” deck chair, noting that defendant

“willingly produced other evidence demonstrating the construction and condition of broken chair.”). 

For these reasons, the Plaintiff’s Motion for Sanctions should be denied.  He has failed to

present evidence establishing the requisite elements of perjury and spoliation including that the

Defendants acted with the willful intent to provide false testimony or in bad faith.

F.  Issues Identified by the Court

1. Can the Court impose sanctions against all defendants based on the misconduct of

one defendant or less than all defendants?  Answer:  No.  The Plaintiff must establish misconduct

on behalf of each defendant that he seeks to have sanctioned.  See Montano, 535 F.3d at 566

(holding that dismissing the plaintiff’s case for the actions of the other four plaintiffs was an abuse

of discretion).

2. Does the Court need to pinpoint which defendant engaged in a particular type of

misconduct before imposing sanctions?  Answer:  Yes.  The Plaintiff must establish specific

misconduct on behalf of each defendant that he seeks to have sanctioned.  See Montano, 535 F.3d

at 566.

3. Can the Court impose sanctions against the City of Key West based on the discovery

misconduct of individual police officers?  Answer:  It depends on the circumstances.  The City can
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only be sanctioned for alleged misconduct of the individual defendant officers it is found to have

participated in or condoned the alleged misconduct.  See Montano, 535 F.3d at 566.

4. Is “clear and convincing proof” the standard which the Court should use when

determining whether the requisite bad faith exists to impose sanctions under the inherent power

doctrine?  Answer:  Yes.  The Plaintiff must prove all the necessary elements of perjury and

spoliation including the requisite bad faith by clear and convincing evidence because the only

remedy he seeks is default.  See In re Brican Am. LLC Equip. Lease Litig., 977 F. Supp. 2d at 1293.

5. Can the Court enter a bad faith finding under a “clear and convincing” standard of

proof if one or more witnesses provide testimony contrary to the finding?  Answer:  No. 

Contradictory factual statements are the type of dispute that must be resolved by the jury or fact-

finder.  See Feliciano, 707 F.3d at 1253; Commercial Long Trading Corp., 2013 U.S. Dist. LEXIS

36031 at 25-26.

6. Regardless of which standard of proof is used, may the Court enter a sanctions award

by evaluating the credibility of different witnesses and concluding that certain witnesses are more

believable?  Answer:  No.  Contradictory factual statements are the type of dispute that must be

resolved by the jury or fact-finder.  See Feliciano, 707 F.3d at 1253; Commercial Long Trading

Corp., 2013 U.S. Dist. LEXIS 36031 at 25-26.

G. The Defendants Are Entitled to Attorney’s Fees

The Plaintiff brought this Motion under Federal Rule of Civil Procedure 37.  Rule 37

provides that “[i]f the motion is denied, the court ... must, after giving an opportunity to be heard,

require the movant, the attorney filing the motion, or both to pay the party [] who opposed the

motion its reasonable expenses incurred in opposing the motion, including attorney’s fees.”  Because

the Plaintiff has moved under Rule 37 and the Motion should be denied, the Court should award the

Defendant’s their reasonable expenses including attorney’s fees.  This is especially so because the

Motion was not substantially justified where the Plaintiff failed to even argue the appropriate

elements and where the record evidence fell well short of meeting the legal definitions of perjury or

spoliation. 
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Dated: December 23, 2014
Respectfully submitted,

 /s/ Hudson C. Gill                          
Michael T. Burke, Esquire (338771)
burke@jambg.com
Hudson C. Gill, Esquire (15274)
Hgill@jambg.com 
Johnson, Anselmo, Murdoch,
Burke, Piper & Hochman, P.A.
2455 East Sunrise Blvd., Suite 1000
Fort Lauderdale, Florida 33304
Telephone: (954) 463-0100
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23rd day of December, 2014, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. I also certify that the foregoing
document is being served this day on all counsel of records or pro se parties identified on the
attached Service List in the manner specified, either via transmission of Notice of Electronic Filing
generated by CM/ECF or in some other authorized manner for those counsel or parties who are not
authorized to receive electronically or in some other authorized manner for those counsel or parties
who are not authorized to receive electronically Notices of Electronic Filing.

 /s/ Hudson C. Gill                          
Michael T. Burke, Esquire (338771)
burke@jambg.com
Hudson C. Gill, Esquire (15274)
Hgill@jambg.com 
Johnson, Anselmo, Murdoch,
Burke, Piper & Hochman, P.A.
2455 East Sunrise Blvd., Suite 1000
Fort Lauderdale, Florida 33304
Telephone: (954) 463-0100
Attorneys for Defendants
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SERVICE LIST
David W. Brill, Esq.
Joseph J. Rinaldi, Esq.
Brill & Rinaldi, The Law Firm
17150 Royal Palm Blvd., Ste. 2
Weston, FL 33326
Phone: 954-876-4344
david@brillrinaldi.com
joe@brillrinaldi.com 
Jessica@brillrinaldi.com
yamile@brillrinaldi.com

David Paul Horan, Esq.
Darren M. Horan, Esq.
Horan, Wallance & Higgins LLP
608 Whitehead St.
Key West, FL 33040
305-294-4585
dph@horan-wallace.com 
darren@horan-wallace.com 

Robert J. McKee, Esq.
The McKee Law Group, LLC
17150 Royal Palm Blvd., Ste. 1
Weston, FL 33327
954-888-9877
rmckee@themckeelawgroup.com  
mrodriguez@themckeelawgroup.com                           
bserrano@themckeelawgroup.com 
nrodrigues@themckeelawgroup.com 

Jeannete C. Lewis, Esq.
Lewis Legal Group, P.A.
17150 Royal Palm Blvd., Ste. 1
Weston, FL 33327
954-888-9877
JLewis@lewislegalgroup.com 
BCesare@lewislegalgroup.com 
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Rhea Pincus Grossman, Esq.
2650 W State Road 84, Ste. 103
Ft. Lauderdale, FL 33312-4882
954-791-2010
rheagrossman@comcast.net 

Lyman H. Reynolds, Jr., Esq.
Roberts, Reynolds, Bedard & Tuzzio, PLLC
470 Columbia Drive, Ste. C101
West Palm Beach, FL 33409-1983
(561) 688-6560
service_LHR@rrbpa.com
lreynolds@rrbpa.com 

Michael T. Burke, Esquire
JOHNSON, ANSELMO, MURDOCH,
BURKE, PIPER & HOCHMAN, P.A.
2455 East Sunrise Boulevard, Suite 1000
Ft. Lauderdale, FL 33304
954-463-0100
burke@jambg.com
cardona@jambg.com 
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