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FRIEND AVERYv, Petitioner-Appellant, v. UNION COUNTY DIVISION OF
SOCIAL SERVICES,1 Respondent-Respondent.

1 We have corrected the caption on appeal. As originally filed, it designated the
Division of Medicaid Assistance and Health Services (DMAHS) as a respondent.
We corrected a similar error in A.D. v. Morris Cty. Bd. of Social Servs., 353 N.J.
Super. 26, 28 n.1 (App. Div. 2002), and have done so here. In addition, while we
note that Rose Avery, the wife of designated petitioner, Friend Avery, is the real

party in interest in this case and should have been named as the petitioner, we
leave that aspect of the caption as it is to conform to the caption before the

administrative agencies, from which the appeal emanates.
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OPINION

PER CURIAM

In this case, we are asked to review a final decision
of the Acting Director of The Division of Medicaid
Assistance and Health Services (DMAHS), which held
that certain restricted private company profit sharing and
pension plans were "available resources" to the widow of
a former nursing home patient for Medicaid assistance
under the "spend-down" provisions of the Medicaid
Catastrophic Coverage Act (MCCA), 42 USC § 1396r-5.
As a result of the decision, the widow was declared
ineligible for medicaid benefits, including the costs of her
husband's final nursing home care.

The facts underlying the decision are simple, but the
regulatory framework they invoke is intensely
complicated. Rose Avery, wife of Friend Avery, admitted
him to a nursing [*2] home for custodial care in July
1997. After five months, Friend died at the nursing home.
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During his stay, Rose applied to the Union County
Division of Social Services (UCDSS) for Medicaid to pay
for three months of his nursing home expenses. Two
months of those expenses had been covered by private
insurance.

At the time she applied, Rose had worked at
Schering-Plough for twenty-eight years. Among her
benefits was a 401(k) pension plan and a profit sharing
plan (hereinafter referred to collectively as the pension
plans), calculated at a combined total value of
$99,010.36.2 This benefit (together with a relatively
small amount of other assets) exceeded the resources
allowed under Medicaid regulations to a married couple,
one of whom was institutionalized and one of whom
remained in the community. Accordingly, the UCDSS
dismissed her application as "resource ineligible."

2 Our figure derives from a stipulation submitted
during the course of a second of two rounds of
proceedings before the UCDSS, the ALJ and the
Acting Director of DMAHS. While, as will be
seen, the Director rejected the ALJ's decision in
the first round of proceedings, he nonetheless
vacated the UCDSS' decision for "gaps" [*3] in
the factual record and remanded the case back to
the UCDSS for recalculation of Rose's available
resources. That recalculation resulted in the
stipulation we have relied on for the figure of
$99,010.36. Unless the text otherwise indicates,
all of our descriptions and analysis relate to the
second and final determination of both the ALJ
and the Acting Director of DMAHS.

Rose, contending that the pension plans were not, by
their terms, "available resources," appealed to DMAHS
and asked for a "Fair Hearing." She and the UCDSS
agreed to submit the issues to the Office of
Administrative Law, and an ALJ was assigned to decide
the matter.

At the Fair Hearing, conducted on April 17, 2001,
the ALJ heard the following testimony. Rose testified that
while Friend had been admitted to the nursing home
directly from a hospital, he was in need of neither skilled
nursing care nor rehabilitation services. Nevertheless,
because Rose herself had to work to maintain herself, she
could not tend to her husband's needs at home. She
further described that the pension plans were qualified
plans under the Employee Retirement Income Security
Act of 1974 (ERISA). She stated that she contributed

only to the 401k [*4] plan through salary deductions.
Schering-Plough made the only contributions to the profit
sharing plan.

Rose also described her income and expenses and
indicated that she had not applied to borrow against the
plans because the required five year pay-back would
amount to $952 per month, an amount equivalent to 32%
of her income. The figure included interest an 9.5%.

Susan Walsh, Schering-Plough's manager of
corporate benefits also testified. She described the
pertinent provisions of the two plans, the profit-sharing
plan and the 401(k) plan, copies of which had been
marked by stipulation into evidence. Both plans allowed
for a "hardship withdrawal" (withdrawals before age
70).3 Under the profit-sharing plan, the participant had to
show "an immediate and heavy financial need." Such
financial need would be presumed in certain enumerated
circumstances, including "expenses for medical care" as
defined in the Internal Revenue Code. According to
Walsh, Rose could not have qualified for a hardship
withdrawal because "medical care," within the meaning
of the plans, did not include the kind of "custodial care"
that Friend was receiving in the nursing home. The
participant could also prove hardship [*5] in other,
undefined circumstances (the "catch all" provision).

3 The pertinent provisions of both plans were
identical in most respects. We do not distinguish
between them except when necessary.

The plans imposed what Walsh agreed was a
"condition precedent on making a hardship withdrawal.
"The Participant must have obtained all distributions,
other than distributions available only on account of
hardship." Among such "distributions," explained Walsh,
were the loans authorized by § 8.01. Such a loan could
equal up to 50% of the participant's balance in the
account. An applicant for a hardship withdrawal bore the
burden of certifying that the financial need could not be
fully relieved by any of our means: 1) "reimbursement or
compensation by insurance or otherwise;" 2) "reasonable
liquidation" of assets; 3) cessation of contributions to the
profit-sharing plan; or 4) loans from the plan or from
commercial sources. Walsh agreed that this was a "rather
heavy burden."

The UCDSS did not call any witnesses at the Fair
Hearing.
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In a comprehensive opinion, which amounts to a
compendium of the legal history of Medicaid in New
Jersey, the ALJ agreed with Rose. The judge reviewed
and considered in [*6] detail the Supreme Court's
decision in Mistrick v. Division of Med. Assist. and
Health Servs., 154 N.J. 158, 712 A.2d 188 (1998). There,
the Court concluded that an IRA was an "available
resource" in determining whether the institutionalized
spouse is medicaid eligible. Id. at 174, 177. The ALJ,
however, carefully distinguished Mistrick:

Against this backdrop, in Mistrick,
supra, the New Jersey Supreme Court held
that a community spouse's Individual
Retirement Account (IRA) was an
"includable resource" for purposes of
determining his wife's Medicaid
eligibility. Id. at 177. The UCDSS relies
upon Mistrick in support of its position
that the Plans under review similarly must
be considered in judging Medicaid
eligibility. Although I agree that [Rose's]
interests in the two Plans do not fall within
the purview of the excludable resources
specifically enumerated in N.J.A.C.
10:71-4.4, this does not end the pertinent
inquiry inasmuch as only "available"
resources are to be considered in
ascertaining Medicaid eligibility. In
contrast to the present case, the Mistrick
Court observed that "[t]he [*7] parties
have not addressed whether the
[community spouse's] IRA was available
within the meaning of the regulation." Id.
at 176. In this regard, the Court stated that
"[a] Medicaid applicant seeking to argue
that an IRA is unavailable would have the
burden of proving its unavailability" and
noted "that an IRA holder generally has
the right, authority, and power to gain
access to the funds in such an account."
Ibid.

Although [Rose] has "ownership
rights" to the funds in the Plans in
question (P-5 at p. 4, 7), I am persuaded
that [Rose] did not possess the unfettered
right, authority or power to gain access to,
or to liquidate, the funds in the Plans due
to petitioner's institutionalization. The

Plans are governed by ERISA and Plan
requirements that include restrictions on
the ability of an active employee to make a
withdrawal of the funds. While the Plans
have loan provisions, the UCDSS offers
no authority to support a conclusion that
the Medicaid Act and regulations mandate
that a community spouse must borrow in
order to gain access to a resource.
Similarly, the Plans specify the categories
of situations which will qualify as a
"hardship." Ms. Walsh, who possesses
expertise in the area [*8] of qualified
plans generally and the Schering-Plough
Plans in particular, presented detailed and
cogent testimony in support [of]
petitioner's position that the funds in the
Plans were not available to [Rose] in 1997.
Ms. Walsh's opinion that petitioner's entry
into a nursing home for custodial care
does not meet the IRS definition of
"medical care" is facially supported by a
review of the referenced IRS provisions.
[n.4] In addition, even when a "hardship"
situation exists, the participant must first
take a loan as a sine qua non to any
"hardship withdrawal." And, where the
"hardship" does not fall within the scope
of the specified categories, the participant
must certify that the financial need cannot
be fully relieved by other means such as
borrowing from commercial sources.

Based upon a consideration of the
circumstances presented, I FIND and
CONCLUDE that (Rose) did not have the
unrestricted right, authority and power to
gain access to, or to liquidate, the funds in
the Plans at the time of petitioner's
institutionalization and application for
Medicaid. See N.J.A.C. 10:71-4.4 1(c)1. I
further FIND and CONCLUDE that
petitioner has demonstrated that the funds
in the Plans were not [*9] available to the
community spouse without incurring a
debt and, thus, [Rose's] interests in the
plans were not an "available" resource
which could be converted to cash to be
used toward petitioner's nursing home
care.
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(n.4) Pursuant to 26 U.S.C.A. §
213(d)(1), "medical care" is defined in
pertinent part as follows:

The term "medical care"
means amounts paid --

(A) for
diagnosis,
cure,
mitigation,
treatment, or
prevention
of disease,
or for the
purpose of
affecting
any structure
or function
of the body,

(B) for
transportation
primarily for
and essential
to medical
care referred
to in
subparagraph
(A),

(C) for
qualified
long-term
care services
(as defined
in section
77023(c)),
or

(D) for
insurance . .
. covering
medical care
referred to in
subparagraphs
(A) and (B)
or for any
qualified
long-term
care
insurance

contract . . .
.

See 26 U.S.C.A. §7702B(c)(1) (defining
"qualified long-term care services" as
necessary diagnostic, preventative,
therapeutic, curing, treating, mitigating,
and rehabilitative services, and
maintenance or personal care services,
which . . . are required by a chronically ill
individual, and . . . are provided pursuant
to a plan of care prescribed by a licensed
health [*10] care practitioner"); 26 CFR
1.213-1(e)(1)(v)(b) (providing that the cost
of medical care does not include meals
and lodging in an institution when the
individual's condition is not such that the
availability of medical care in the
institution is the principal reason for
his/her presence citing, as an example,
when an individual is in a home for the
aged for personal or family considerations
and not because he/she requires medical or
nursing attention).

The UCDSS appealed the ALJ's decision to the
Acting Director of DMAHS. The Director disagreed with
the ALJ's determination in a written decision dated
November 21, 2001. The Director wrote in relevant part:

On remand, ALJ Margaret Monaco
found that although [Rose] had
"ownership rights" in the two savings
plans, [Rose] did not possess an
"unfettered right, authority or power to
gain access" to the funds. The ALJ based
this decision on the testimony of Ms.
Walsh. While Ms. Walsh may be familiar
with the terms of the plan, her testimony
regarding what the Committee would have
done in [Rose's] case is nothing more than
conjecture. There is no evidence that Ms.
Walsh is the controlling vote on the
Committee, much less on the Committee
herself. [*11] Her testimony is based on
speculation of what the Committee might
do, not what it actually did in [Rose's]
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case. While her testimony may be
instructive, I FIND that is it is not
authoritative regarding the availability of
[Rose's] accounts and should not be
afforded any deference.

Ms. Walsh testified that Petitioner's
wife had two options to access the money
in the two plans. First, she could take a
loan of up to half of the value of the plan.
That money would have to be paid back
with interest within five years and would
later be used to provide Bide her income
upon her retirement. She also could make
a "hardship withdrawal" which does not
require repayment. Ms. Walsh testified
that the employee would have to take and
distributions, other than distributions
available only on account of hardship."

Ms. [*12] Walsh's testimony is
premised on the assumption that [Rose]
would not qualify for one of the
enumerated reasons for a hardship
withdrawal - medical care expenses for the
employee or spouse, costs relative to
purchasing a home, educational expenses,
payments to avoid foreclosure or eviction,
or other expenses or debt recognized by
the IRS that give rise to immediate and
heavy financial need.

Petitioner's wife and Ms. Walsh both
claim that Petitioner only required
custodial care in the nursing facility,
which is not considered "medical care"
under the Plans' rules.

Under the provisions of [Rose's]
401(k) Plan, the need to pay her husband's
nursing home expenses would have
justified an "emergency withdrawal" of
funds to pay "extraordinary medial
expenses" without the need to first borrow
against Plan funds. It is significant that
[Rose] provided no factual proof as to
whether or not she requested permission
from her Plan's administrator to invoke the
emergency withdrawal provisions in order
to pay extraordinary medical expenses.

By failing to file for a hardship
withdrawal to release [Rose's] funds to
pay for [Friend Avery's] medical needs,
[Rose] has made it impossible to
determine whether [*13] the funds were
not available for that purpose. [n.1] In a
letter dated August 24, 2000, Ms. Walsh
stated "[i]n certain instances in the
Profit-Sharing Plan the Plan Committee
can grant a hardship without requiring a
loan be taken first, depending on the
nature of the hardship." (P-12). Since there
were avenues that [Rose] could have
followed to access those funds and since
there is no definitive proof that she could
not access the funds, I FIND that the funds
from both accounts were available.

I also find that [Rose] has presented
different sets of documents in each of the
hearings to support her contention that the
funds were not available. At the first
hearing, [Rose] produced copies of a
Schering-Plough handbook that indicated
she had "full ownership rights" to the
account and she had the right to withdraw
funds from the plans in the event of a
hardship. Another set of documents were
produced at the second hearing which she
claims do not allow her to take a hardship
withdrawal without taking a loan. These
documents further muddy [Rose's]
contention that the funds were not
available. As stated previously, [Rose's]
failure to apply for the hardship
withdrawal has made it impossible [*14]
for her to demonstrate the funds were not
available for Friend Avery's nursing home
care.

When Ms. Walsh was asked if [Rose]
could take the minimum $1,000 loan and
then qualify for the hardship provision,
she opined that the committee would not
approve a hardship because, since the
"custodial nursing home care" was not a
valid medical expense, the hardship
determination would fall outside of the
enumerated reasons and the Plan required
[Rose] "to take other action." (Initial
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Decision at 11). (n.2) This statement is
merely conjecture since [Rose] never
applied for the hardship withdrawal.

Moreover, Petitioner points to no
regulation that provides that assets are
only available if there is no cost to the
applicant or spouse. In Mistrick v.
DMAHS, 154 N.J. 158, 174, 177, 712 A.2d
188 (1998), the New Jersey Supreme
Court held that an IRA in the community
spouse's name was an available resource
and, therefore, an includable asset under
the "Community Spouse Resource Rule."
The Court reasoned that the IRA holder
had the "right, authority and power to gain
access to the funds in such an account. "
Mistrick, supra, 154 N.J. at 176. The
decision does not distinguish between
retirement plans where the funds [*15]
were available without any cost and plans
that required compliance with certain rules
that may cause capital gains taxes, early
withdrawal penalties and other such
payments do not preclude a determination
that the asset is available.

In this case, there would be little to no
expense relating to a hardship withdrawal
as the participant may withdraw additional
funds to satisfy taxes and early withdrawal
penalties. Since the loan amount is
deposited back into the Plans for later
distribution upon retirement, the
participant would only incur interest
payments.

[n.1] The evidence shows that [Rose]
had previously taken a loan in the amount
of $3,000. (J-2).

[n.2] In the first OAL hearing,
Petitioner argued that nursing homes in
general were not a legitimate medical
expense. Now Petitioner argues that
although nursing home care is [a]
legitimate expense, "custodial" nursing
home care is excluded.

We acknowledge that we are bound to defer to

DMAHS's expertise to the extent it was used in
construing the Medicaid laws and regulations, as long as
that construction is not plainly unreasonable and serves to
achieve the state and federal legislative intend. A.K. v.
Division of Med. Assist. and Health Servs., 350 N.J.
Super. 175, 185-86, 794 A.2d 835 (App. Div. 2002).
[*16] However, to the extent DMAHS's decision was
grounded in its interpretation of the terms of the two
pension plans, we need not extend any deference. See
Illva Saronno Corp. v. Liberty Hill Realty, Inc., 344 N.J.
Super. 443, 450, 782 A.2d 473 (App. Div. 2001) (no
deference extended to trial court's ruling that the terms of
a lasting agreement violated the governing New Jersey
statute). A trial court's (or agency's) contract
interpretation is a matter of law, and thus, is not entitled
to deference on appeal, unless it depended on the trial
court's resolution of conflicting evidence as to the
meaning of ambiguous language. Bosshard v.
Hackensack Univ. Med. Ctr., 345 N.J. Super. 78, 92, 783
A.2d 731 (App. Div. 2001) ; Horn v. Mazda Motor of
Am., Inc., 265 N.J. Super. 47, 60 n.5, 625 A.2d 548 (App.
Div.), certif. denied, 134 N.J. 483, 634 A.2d 528 (1993).

The Acting Director concluded that Rose's need to
pay her husband's nursing-home expenses would have
qualified under an "emergency withdrawal" provision in
the pension plans as a "financial hardship" because such
expenses were "extraordinary medical expenses." See
supra, p.9.

The Acting Director apparently found that the
pension plans admitted during the first round of hearings
contained an "emergency [*17] withdrawal provision."
He criticized Rose for admitting a set of pension plan
documents during the second round of hearings different
than the ones considered during the first round. He
concluded that she "muddied" her contention that the
pension plans were not available resources by doing so.
On the contrary, the record before us shows that the
parties stipulated to the applicable pension plans, that
there was no issue raised during the second hearing over
the text of the plans before the ALJ, and no reference was
made by the UCDSS or any witness to an "emergency
withdrawal" provision.

Furthermore, even if the Director is correct and there
are differences in the provisions of the plans considered
during the two rounds of hearings, it is not an issue that
should have been used to impugn Rose's credibility or the
weight of her contentions. The pension plans are what
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they are. The record must be settled by requiring the text
of the applicable plans to be submitted and a
determination made as to: (1) whether a distinct
"emergency withdrawal" provision actually exists; (2)
what relationship it bears to the hardship withdrawal and
loan provisions; and (3) whether Rose was eligible for
such [*18] an "emergency withdrawal."

Although our record does not appear to contain a
complete set of the pension plan documents, we are
reasonably certain from what we have reviewed that there
is, in fact, no distinct "emergency withdrawal" provision
in the pension plans. We believe that in his opinions the
Acting Director relied upon the "hardship withdrawal"
provisions.

If we are correct in that belief, then we disagree with
the Acting Director's reading of the hardship provision to
the extent that it holds that Rose could have simply
applied for such a withdrawal and achieved it. Access to
accumulated plan funds, apparently in conformity with
ERISA, appears to us, as it did to the ALJ much more
highly restricted than the Acting Director found.4 On the
contrary, it is our construction of the pension plans that
Rose was required to borrow up to the maximum of 50%
of the balances in her plans to qualify for a hardship
withdrawal. The only exception would permit a
Schering-Plough committee, essentially serving as plan
administrators, to determine if the requirement "would
have the effect of increasing the hardship," in which
event the action need not be taken.

4 We also agree with the ALJ's view [*19] that
Mistrick, is distinguishable, and its outcome does
not govern this case. The issue of restrictions
upon the availability of IRAs was not at issue
there.

Our review of the Acting Director's opinion,
therefore, leads us to the conclusion that he (1) failed to
determine a significant threshold issue; and (2) imposed
upon Rose, as a community spouse, the risk of either (a)
impoverishment contrary to the intent of the MCCA or
(b) increasing her hardship under the Plans themselves.
For the above reasons and those we express hereinafter,
we are constrained to reverse and remand for further
consideration and more specific findings.

First, the Acting Director's decision fails to address
the question of whether or not Friend was receiving
"medical care" in the nursing home. The issue is

significant because it determines whether, under the
Plans, Rose is presumptively eligible for a hardship
withdrawal. Rose testified Friend was only receiving
custodial care. The UCDSS did not contradict that
assertion. In our view the question of what is "medical
care" cannot be answered, as the Director appears to have
done, based upon lay understanding of the terms. In these
plans, the term "medical care" [*20] is a word of art. The
pension plans expressly rely upon the IRS Code for key
definitions. Section 7.02(b)(i)(A) of the plan expressly
defines medical care as "described in Section 213(d) of
the Code . . ." The IRS provision is quoted in full in a
footnote to the ALJ's opinion. See supra, p.7. We harbor
serious reservations that Rose was presumptively eligible
for a hardship withdrawal by reason of her husband's
admission to a nursing home under section 702(b)(i) of
the pension plans because custodial care is not "medical
care" within the meaning of that term as used by the IRS
Code. However, it is also our view that it is DMAHS's
responsibility in the first instance to use its expertise to
make that factual determination in light of the record in
this case or such additional evidence as the Acting
Director deems the parties should produce.

Second, it is clear that even if Rose was not
presumptively eligible for a hardship withdrawal based
on Friend's health status, she could be eligible for a
discretionary hardship withdrawal under plan section
7.02(b)(ii), the so-called "catch all" provision. The
discretion is vested in the Schering-Plough Committee.
Here, the Acting Director discounted [*21] Walsh's
testimony because he found that she, only one
non-controlling member of the Committee, speculated or
conjectured what the Committee might have done had
Rose actually applied for such a hardship withdrawal.

While we entertain disagreement with the Acting
Director's characterization of Walsh's testimony, the point
is, as we have previously concluded, that the terms of the
pension plans clearly require that Rose first borrow some
amount against the plan as a pre-condition of obtaining a
hardship withdrawal. Walsh testified that Rose would not
be permitted to simply borrow the minimum $1,000 and
then be granted a hardship withdrawal of the balance of
her interest. We agree. The plans are worded, in our
opinion, against such a possibility. In section
7.02(c)(i)(A), the plans provided ["the Participant must
have obtained . . . all nontaxable loans currently available
under all plans of Employers . . . ." Furthermore, the
Plans establish a maximum five year pay-back under
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section 8.02(a)(iii). Walsh testified, again without
contradiction, that an interest rate is imposed based on the
prime rate plus one percent.] In 1997, that amounted to
9,5%, and Rose's estimated monthly payback [*22]
figure was $952 or 32% of her income on the maximum
loan for five years.

Therefore, the question this case squarely poses is
whether federal and state Medicaid law and its body of
applicable regulations require a pension plan participant
in Rose's circumstance to borrow against her ERISA
qualified pension plans to establish Medicaid resource
eligibility. The UCDSS presented no such authority, and
the ALJ found none. The Director did not address the
issue. We think he should.

It is on this issue that we most strongly disagree with
the Acting Director's action. He abdicated what we deem
to be DMAHS, responsibility to construe Rose's rights
and duties based upon the plans, the law and the relevant
regulations. He rejected Rose's application, because she
had not actually sought a hardship withdrawal to
determine her eligibility. By so requiring, the Director
exposed Rose to the risk that the Committee would
mandate that she first borrow the maximum allowed. The
Director's action thus compels a community spouse, on
the pain of loss of her right to receive Medicaid
assistance, to the unpalatable course of taking out a loan
that might well impoverish her contrary to the intent of
the MCCA or [*23] to increase the very hardship she
was trying to alleviate.

We reject the Acting Director's "try first" approach
because no clear authority for it exists under federal or
state law or existing regulations, and it exposes a
community spouse to an unacceptable risk of increased
hardship or impoverishment contrary to the intent of the

MCCA. Rather, first, a determination must be made
whether a community spouse is required to borrow at all
to gain access to ERISA qualified pension plan funds. We
acknowledge that the question requires a decision of
policy dimension initially vested in the jurisdiction of
DMAHS's regulatory role over Medicaid administration
in the State and it should bring to bear its expertise,
experience and knowledge of state and federal law, and
the mountainous accretion of regulations that emanate
from it to consider and determine the issue.

If the determination is that a community spouse is
not required to borrow, that would terminate this case in
Rose's favor, because as we have found, borrowing is
required under the plans before us as a condition of a
hardship withdrawal. On the other hand, if DMAHS
determines that some level of borrowing is mandated,
then based upon [*24] the terms of the pension plans
themselves, the community spouse's financial
circumstances and the qualifying needs of the
institutionalized spouse, a determination must be made
on the particularized circumstances of this case whether
Rose would be impoverished under the MCCA by such a
loan or her hardship increased given the plan terms
governing it.

Reversed and remanded for further consideration and
determination by the Acting Director of: (1) whether the
text of the pension plans at issue contain a distinct
"emergency withdrawal" provision; (2) whether Friend
was or was not receiving medical care within the
meaning of the IRS Code; and (3) whether under Rose's
financial circumstances, requiring such a borrowing
under the terms of her pension plans will impoverish her
or increase her hardship.
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