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COUNSEL:  [*1]  Jack Dashosh, Esq., for petitioner
 
William G. Johnson, Esq., for respondent (Johnson & Johnson, attorneys)

INITIAL DECISION BY: JEFFREY A. GERSON, ALJ

INITIAL DECISION: INITIAL DECISION
STATEMENT OF FACTS
The Morris County Office of Temporary Assistance (MCOTA) denied A.H.'s application for Medicaid benefits. Her son, R.H. (R.H.), appealed on A.H.'s behalf. For fifteen months between A.H.'s initial application and the MCOTA's formal denial, neither party realized that A.H. was financially ineligible for Medicaid benefits.
SUMMARY OF THE TESTIMONY:
 
Christine Hellyer (Hellyer)
Hellyer has been employed with the MCOTA for seven years, and has been the supervisor of the long term Medicaid unit for two years.
Hellyer testified that the MCOTA administers three types of Medicaid programs: Global Options Assisted Living Program, Medicaid Only, and Medically Needy. To qualify for these programs, applicants must meet both resource and income requirements. Medicaid sets a "cap" on both income and resources. The "cap" on resources is $ 2,000, and the "cap" on income is $ 2,094. The "cap" for the Medically Needy program is higher, with no "cap" on resources, and a $ 4,000 [*2]  "cap" on income.
Hellyer testified that A.H. was a resident at Sunrise, which is an assisted living facility, not a nursing home.
According to Hellyer, generally, applicants initiate the application process, by contacting the MCOTA. The MCOTA then mails out an application and schedules an in-person interview with the applicant (or the applicant's representative). The applicant brings the completed application to the interview. A case worker and the applicant will complete a second application together, during the interview. The case worker will record, but not verify, the applicant's answers. The case worker asks questions and records the applicant's verbal answers electronically. Hellyer testified that the amount of social security income reflected on A.H.'s October 25, 2011 application, $ 1,600, was not accurate.
A.H.'s annuity payment of $ 150.90, listed in A.H.'s bank statements, was not included on A.H.'s October 25, 2011 application. She testified that a Crane Management payment of $ 106.96, listed in A.H.'s bank statements, is not included either. n1


 
n1 Hellyer later clarified that the payments from Crane Co. are the private pension payments. Presumably, the $ 106.96 listed on the bank statements is the net income, and the $ 250 listed on the application is the gross income. (Cf. Resp't's Ex. A; Resp't's Ex. D). The parties do not address the discrepancy in the gross and net payments, though Hellyer later noted that the MCOTA listed the gross private pension payments as $ 245.96, which is reasonably rounded to $ 250.
 
 [*3] 
Hellyer testified that A.H. was "resource" eligible as of November 7, 2011. She testified that A.H.'s bank statements indicate $ 106.96 monthly payments from Crane Co., the private pension, $ 1,722.00 monthly payments from social security, and $ 150.90 payments from an annuity. She explained that the amounts listed in the bank statements reflect net amounts, but the MCOTA calculates the income cap from gross amounts. Hellyer testified that A.H. never became income eligible because A.H.'s monthly income was always above $ 2094.
Hellyer did not know why A.H.'s social security and private pension income are erroneously listed as $ 1600 and $ 250, respectively, on A.H.'s October 25, 2011 application.
According to Hellyer MCOTA case workers are instructed to check "yes" next to "[c]lient/family have been advised of and clearly understand: . . . medical eligibility . . . " because the MCOTA does not approve applications until the medical evaluation has been completed." (Resp't's Ex. N.) Similarly, the MCOTA case workers are instructed to check "yes" next to "[s]ervices [a]vailable and [l]imitations," which refers to services available pursuant to the Global Options Assisted Living [*4]  Program." See ibid. She explained that pursuant to the Global Options Assisted Living Program, the patient has a "bank" of monthly resources, which the assisted living facility can use for certain services, with limitations.
Hellyer was the supervisor in charge of A.H.'s application at all times.
On November 4, 2011, the case worker on A.H.'s file, Reiben, took emergent leave. Reiben did not inform Hellyer whether she planned to return to the MCOTA.
Hellyer testified that she spoke with R.H. and his wife n2 sometime in December 2011, and informed them that Reiben would not return to the MCOTA. She testified that she recalled the conversation was in December, because that was when she realized Reiben would not return to the MCOTA. She and her supervisor then reviewed the A.H. file together.


 
n2 Throughout the hearing, both Hellyer and R.H. testified that at times R.H.'s wife spoke with the MCOTA, completed applications, and submitted materials on A.H.'s behalf. Indeed, both Hellyer and R.H. could not recall whether R.H. or his wife spoke with the MCOTA on various occasions. Since this confusion has no legal consequences, all references to conversations with the MCOTA will be attributed to R.H., for clarity.
 
 [*5] 
Hellyer testified that the file was not transferred to another case worker until June 6, 2012, when she transferred the file to Alyssa Pasquariello (Pasquariello). Hellyer conceded that between December 2011 and June 2012, she was personally responsible for the A.H. file.
On March 19, 2012, R.H. faxed an eviction notice from Sunrise to the MCOTA.
Hellyer testified that after she received the fax from R.H., she gave the file to Ana Garcia [Garcia], a clerical staff member. Hellyer emphasized Garcia was not a case worker, but was given the file exclusively to perform the clerical function of reviewing the file for impermissible transfers during the sixty-month "look back" period.
Garcia completed the review on or about April 27, 2012. Hellyer reviewed Garcia's work then sent R.H. a verification request letter.
Hellyer indicated that she is required to assist applicants with the application process. She was aware of the regulatory forty-five-day timeframe to process an application. She was aware of the regulatory requirement that if the MCOTA cannot process an application within forty-five days, the MCOTA must notify the applicant of the reason for the delay. There was no documentation [*6]  of such notice to A.H. and R.H.. After Reiben went on emergent leave on November 4, 2011, the first time she can document that the application was reviewed on April 27, 2012, when Garcia sent a request for additional documentation. She conceded that she has no documentation that the file was reviewed for that six-month period. There was no documentation that A.H. and R.H. were advised of the reason for this six month delay.
A.H. and R.H. submitted supplemental information on May 22, 2012. Hellyer did not review the supplemental information, but reassigned the file to Pasquariello.
Hellyer testified that on June 11 and June 28, 2012, Pasquariello sent the A.H. & R.H. requests for additional information. She conceded that the MCOTA may have already requested, and received, the same information from A.H. and R.H..
Hellyer did not know when R.H. submitted the relevant bank statements, because she was not the case worker. She testified that R.H. was required to submit bank statements from the five years (sixty-months) prior to the application, on October 25, 2011. She noted that the file does not indicate when the bank statements were submitted.
Hellyer went on maternity leave from [*7]  July through November 2012.
On August 24, 2012, Pasquariello sent another request for additional information.
In September 2012, Pasquariello requested a medical evaluation for A.H.. Less than a week later, she received a fax that indicated that A.H. had been medically approved as of December 1, 2011.
A.H. was medically eligible as of December 2011, less than two months after the initial application. Hellyer explained that her office, the MCOTA, does not conduct medical evaluations, only financial evaluations. Her office approves the applicant financially then refers the applicant for a medical evaluation, and finally reviews the entire file to determine eligibility.
On September 4, 2012, Pasquariello mistakenly found A.H. eligible both medically and financially for Global Options Assisted Living.
Hellyer testified that Pasquariello failed to realize that A.H. did not qualify earlier, because R.H. did not identify the annuity on the application he completed, or the application Reiben completed. She conceded that Pasquariello did not notice the annuity listed on A.H.'s bank statements.
MCOTA is not able to determine eligibility based on bank statements alone, since bank statements [*8]  only reflect net income, not gross income. Hellyer testified that the MCOTA needed supporting documentation to determine the applicant's gross income. She conceded that the MCOTA had the ability to verify gross social security income through the internal social security database, but the MCOTA did not verify A.H.'s social security until April 4, 2013, after the December 20, 2012 denial. n3 Hellyer testified that the MCOTA needed R.H. to submit documentation of the gross amount of the private pension. She testified that he must have submitted such documentation, since the MCOTA has the gross number. The MCOTA never asked about the annuity, because the only information the MCOTA had on the annuity was the net deposits on the bank statements. She agreed that the MCOTA's denial of A.H.'s application reflects a final monthly annuity payment of $ 150.90.


 
n3 Hellyer's testimony on this point is refuted by the MCOTA's own exhibits, which demonstrate that the MCOTA accessed A.H.'s social security records on September 28, 2012. (Resp't's Ex. D.)
 
 [*9] 
Hellyer returned from maternity leave on or about November 4, 2012.
Hellyer identified the MCOTA's Exhibit P as the MCOTA's internal computer case notes. She identified a case note from December 14, 2012. She testified that the MCOTA completes a "third party review" on every case, in which a seasoned case worker reviews the file. Hellyer testified that in this case, Susan Klein (Klein) reviewed the A.H. file, and determined that Pasquariello's calculation was erroneous.
On December 18, 2012, Hellyer notified A.H. and R.H. that A.H. was not eligible for the Global Options Assisted Living Program. She remembered the particular date and the contents of the conversation because she recorded the conversation in her personal notes. She did not include a notation in the official internal computer case notes because typically she would not record such conversations in the official internal computer notes. She testified that she recorded subsequent conversations, because her supervisor specifically directed her to document all subsequent conversations with A.H. and R.H..
On December 20, 2012, the MCOTA formally denied A.H.'s Medicaid application.
On January 23, 2013, A.H. and R.H. were [*10]  notified that A.H. would be eligible for the Medically Needy program, after placement in a nursing home.
Hellyer testified that on March 23, 2013, A.H. was placed in a nursing home.
According to Hellyer, an applicant for the Medically Needy Program could submit an application prior to actual placement in the nursing home. When the MCOTA approves an application, the applicant has ninety days to actually move in to the nursing home.
Hellyer testified that the MCOTA must give a disposition on the application submitted. She indicated that once an applicant was found financially ineligible for the Global Options Assisted Living Program, the MCOTA would advise the applicant to apply for the Medically Needy program.
Hellyer conceded that she is required to investigate secondary documents. She indicated that MCOTA case workers have access to an applicant's social security data through the internal Social Security database, but do not access that database during the interview. Hellyer testified that the first documentation that a case worker verified A.H.'s income through that database was April 2, 2013. n4


 
n4 Hellyer's testimony on his point was confusing, and the MCOTA's own exhibits clearly refute this point. (Cf. Resp't's Br. Ex. D; Resp't's Ex. D.) The MCOTA submitted two sets of exhibits: one set attached to the MCOTA's pre-hearing brief, and one set submitted at the hearing. (Cf. Resp't's Br. Ex. D; Resp't's Ex. D.) Exhibit D of the MCOTA's brief is a copy of the internal Social Security database, dated April 2, 2013, and accessed by Pasquariello. (Resp't's Br. Ex. D.) Exhibit D of the MCOTA's documents submitted at the hearing is a different copy of the internal Social Security database, dated September 28, 2012, and accessed by Patricia Burke. (Resp't's Ex. D.) While Patricia Burke's name does not appear elsewhere in the parties' submissions, she clearly accessed A.H.'s social security records on September 28, 2012. See ibid. The subsequent line of questioning on cross was predicated on the erroneous fact that on April 3, 2013, the MCOTA first realized A.H.'s monthly gross social security income was $ 1,818.50, when the MCOTA clearly had notice as of September 28, 2012. See ibid. As A.H.'s application was denied on December 20, 2012, any subsequent action is not relevant, only the period between October 25, 2011, when A.H. applied, and December 20, 2012, is relevant.
 
 [*11] 
Hellyer testified that the MCOTA did not prioritize A.H.'s case because the MCOTA had to prioritize cases that involved emergent medical problems, evictions, or applications more than six months old. Hellyer testified that because A.H.'s medical needs were met, other files took priority. Typically, the MCOTA processes applications in the order the applications are submitted, but at the time R.H. submitted their application, the MCOTA was still processing cases that were over a year old.
 
R.H.
R.H. testified that he met with Reiben on October 25, 2011. He brought all the documents requested to the MCOTA and filled out the application. He testified that he gave Reiben five years of bank statements, which indicated A.H. received social security, a private pension, and an annuity. He testified that he showed her these three sources of income. He testified that he did not speak with Reiben again.
R.H. identified the MCOTA's exhibit B as a form his wife completed and he signed on his mother's behalf. (Resp't's Ex. B.) He identified his signature and noted the form is dated August 7, 2011. See ibid. R.H. testified that he completed this form at home, before he met with Reiben [*12]  at the MCOTA. See ibid. R.H. testified that he completed this form using A.H.'s bank records. See ibid. He listed a checking account, an IRA, and three CDs. See ibid. He conceded that in "[s]ection VIII," he included check marks next to "social security income" and "private pension," but failed to include a check mark next to "insurance annuity." See ibid. He conceded that he failed to list the annuity next to "[o]ther [i]ncome." See ibid.
R.H. insisted that when he met with Reiben on October 25, 2011, he not only gave her the bank statements, he identified A.H.'s three sources of income: her social security, her private pension, and her annuity. He emphasized specifically that he identified A.H.'s annuity to Reiben. He testified that though he signed the application Reiben completed, he did not review the application first because he trusted the MCOTA. He conceded that he did not include the annuity payment on the application he completed at home, either.
R.H. testified he called the MCOTA repeatedly to follow-up, but was told A.H.'s case was not a priority. He testified that he returned to the MCOTA and met with Hellyer, but she told him that A.H.'s case [*13]  was not a priority. Hellyer told him that Reiben had taken a leave of absence. He testified that Pasquariello told him that Reiben had been terminated because she could not handle the cases properly.
R.H. testified that Social Services gave him a piece of paper with a Medicaid number for his mother, which listed her three sources of income: her social security, her private pension, and her annuity.
R.H. testified generally regarding his mother's medical condition as of July 18, 2011.
R.H. testified that the MCOTA informed him that A.H.'s application was denied in December 2012. Prior to December 2012, no one informed him that her application might be denied. No one advised him that A.H. might be eligible for another program. He testified that all of his responses to the MCOTA's inquiries were truthful.
When R.H. learned A.H.'s application had been denied, he spoke with Hellyer. She explained that the MCOTA failed to list A.H.'s annuity on the initial application. He testified that she promised to take "full responsibility" for the error.
R.H. testified that he then contacted another Medicaid office, and eventually spoke with the Division Head, Gary Denamen (Denamen), who advised [*14]  R.H. to transfer A.H. to a nursing home. He immediately began calling nursing homes, but many were full. He eventually was able to transfer A.H. and she was approved for the Medically Needy Program.
R.H. testified that Sunrise threatened to sue him for the outstanding balance.
R.H. identified the MCOTA's exhibit E as the "Statement of Understanding." (Resp't's Ex. E.) Though A.H.'s signature appears at the bottom of the page, he explained that he signed the "Statement of Understanding" on her behalf, as her power of attorney. See ibid.
R.H. conceded that he knew that to qualify for Medicaid, his mother needed to "empty her bank account." He conceded that he knew that she could not have more than a certain monthly income.
R.H. knew that if his mother entered an assisted living facility, and was not approved for Medicaid, he would be liable for the cost of the assisted living facility.
R.H. testified that Reiben advised him not to pay Sunrise. Reiben promised him that A.H.'s application would be approved retroactively to November 2011. He conceded that Reiben did not memorialize those promises in writing.
FINDINGS OF FACT:

 
1. On July 20, 2011, the MCOTA sent [*15]  an application to R.H.. (Resp't's Ex. A.)
 
2. In August 2011, R.H. completed an application on his mother's behalf for the Global Options Assisted Living Program, at home. (Resp't's Ex. B.) He failed to list the annuity next to "[o]ther [i]ncome." See ibid.
 
3. On October 25, 2011, Reiben interviewed R.H.. R.H. submitted the application that he prepared. (Resp't's Ex. B.) Reiben and A.H. completed a second application together during the interview. (Resp't's Ex. C.) Reiben recorded R.H.'s verbal answers on the second application.
 
4. A.H.'s annuity payment of $ 150.90, listed in A.H.'s bank statements, was not included on A.H.'s October 25, 2011 application.
 
5. Both the application prepared by R.H. and the application prepared by Reiben and R.H. together include check marks next to "Social Security" and "Private Pension." (Resp't's Ex. B, C.) However, both applications include a category labeled "Insurance Annuity." (Resp't's Ex. B, C.) Neither R.H. nor Reiben wrote a check mark next to "Insurance Annuity." (Resp't's Ex. B, C.)
 
6. Hellyer was the supervisor in charge of A.H.'s application at all times.
 
7. On November 4, 2011, Reiben took emergent [*16]  leave. Reiben did not inform Hellyer whether she planned to return to the MCOTA.
 
8. In December 2011, the MCOTA received notice that Reiben would not return.
 
9. Hellyer spoke with R.H. and his wife sometime in December 2011 and informed them that Reiben would not return to the MCOTA.
 
10. The file was not transferred to another case worker until June 6, 2012, when Hellyer transferred the file to Pasquariello.
 
11. R.H. called the MCOTA repeatedly, but was told his mother's case was not a priority, because she was not being evicted or experiencing a medical emergency.
 
12. On March 19, 2012, R.H. faxed an eviction notice from Sunrise to the MCOTA.
 
13. After the MCOTA received the eviction notice, Hellyer reassigned the case to Garcia.
 
14. Garcia completed the review on or about April 27, 2012.
 
15. Between November 4, 2011, when Reiben took emergent medical leave, and April 27, 2012, the MCOTA cannot document that any work was done to process the A.H. application.
 
16. On April 27, 2012, Hellyer reviewed Garcia's work, then sent R.H. a verification request letter. (Resp't's Ex. G.)
 
17. On May 22, 2012, the MCOTA received the additional information [*17]  from R.H..
 
18. On June 6, 2012, the MCOTA reassigned A.H.'s application to another case worker, Pasquariello.
 
19. On June 11, 2012, and June 28, 2012, Pasquariello reviewed the case and sent verification request letters to R.H..
 
20. On July 5, 2012, Hellyer went on maternity leave, and did not return until November 2012.
 
21. On September 5, 2012, the MCOTA submitted a medical referral request for A.H..
 
22. On September 11, 2012, the medical referral was approved retroactive for December 2011 and faxed to MCOTA.
 
23. On October 2, 2012, Pasquariello completed A.H.'s case and submitted it for third party review.
 
24. On November 5, 2012, Hellyer returned from leave.
 
25. On December 14, 2012, in the course of conducting a third party review, Klein discovered an error in Pasquariello's calculations, specifically, the failure to consider the annuity payment.
 
26. On December 18, 2012, Hellyer informed R.H. that A.H. was ineligible because of excessive income.
 
27. On December 20, 2012, the MCOTA sent R.H. a formal denial letter.
 
28. R.H. then contacted Denamen, who advised R.H. to transfer his mother to a nursing home.
 
29. On March 25, 2013, A.  [*18]  H. was admitted to Morris View Nursing Home.
PARTIES' ARGUMENTS:
R.H. claims that he submitted A.H.'s bank statements, which indicated A.H. was ineligible. Furthermore, R.H. claims that the MCOTA never informed him that to be eligible, A.H. could not have more than $ 2,000 in monthly income. R.H. argues that A.H. should "be considered Medicaid eligible as of November 1, 2011 so that Sunrise may be paid the proper amounts owing to them for the services rendered to [A.H.] during that period of time." (Pet'r's Br. 10.) The MCOTA claims that R.H. never informed the MCOTA that A.H.'s monthly income exceeded $ 2,000. Furthermore, the MCOTA claims that the MCOTA informed R.H. of the monthly income limit. The MCOTA argues that "[i]n the current era of budgetary constraints, it is sometimes necessary for a public agency to prioritize its workload. When it does so, the results do not entitle an applicant to receive public assistance benefits they are not otherwise entitled to receive." (Resp't's Br. 9.)
DISCUSSION
Notably, "[r]etroactive eligibility is not available to waiver program beneficiaries; no waiver service received prior to the date of enrollment shall [*19]  be considered for reimbursement." N.J.A.C. 10:49-22.1(b).
The applicable regulation provide that MCOTA has the responsibility "to inform the applicants about the purpose and eligibility requirements for Medicaid Only, inform them of their rights and responsibilities under its provisions and inform applicants of their right to a fair hearing." N.J.A.C. 10:71-2.2(c)(1). Furthermore, the MCOTA is responsible to "[a]ssist the applicants in exploring their eligibility for assistance." N.J.A.C. 10:71-2.2(c)(3). Finally, the MCOTA is responsible to "[a]ssure the prompt and accurate submission of eligibility data to the Medicaid status files for eligible persons and prompt notification to ineligible persons of the reason(s) for their ineligibility." N.J.A.C. 10:71-2.2(c)(5).
Such regulations provide "[t]he maximum period of time normally essential to process an application for the aged is 45 days; for the disabled or blind, 90 days." N.J.A.C. 10:71-2.3(a). However, the regulations contemplate "that there will be exceptional [*20]  cases where the proper processing of an application cannot be completed within the 45/90-day period." N.J.A.C. 10:71-2.3(c). In such exceptional cases, the MCOTA must demonstrate that the delay resulted from one of the following:

 
1. Circumstances wholly within the applicant's control;
 
2. A determination to afford the applicant, whose proof of eligibility has been inconclusive, a further opportunity to develop additional evidence of eligibility before final action on his or her application;
 
3. An administrative or other emergency that could not reasonably have been avoided; or
 
4. Circumstances wholly outside the control of both the applicant and [County Welfare Agency].
 
[N.J.A.C. 10:71-2.3(c)(1-4).]

 
In such exceptional cases "written notification shall be sent to the applicant on or before the expiration of such period, setting forth the specific reasons for delay." N.J.A.C. 10:71-2.3(d).
However, the consequences of a County Welfare Agency's (CWA's) failure to comply with these regulatory requirements are unclear. See M.T. v. Div. of Med.  [*21]   Assistance and Health Servs., No. A-1777-11, (App. Div. March 20, 2013) (slip op. at 8) <http://njlaw.rutgers.edu/collections/courts/>. In M.T., the appellant applied to a CWA for benefits pursuant to the Global Options Assisted Living Waiver Program. Id. at 2. The appellant submitted supplemental financial information as requested, but "approximately eighty-five days elapsed between the time that appellant's supplemented application was filed on March 1, 2011 and the May 25, 2011 effective date of eligibility." Id. at 4. The "appellant sought a retroactive declaration of eligibility to take into account the unexplained delay in approving her eligibility following the submission of her documents on March 1, 2011." Ibid. The CWA argued "that another regulation, N.J.A.C. 10:49-22.1(b), prohibits retroactive eligibility for Medicaid waiver program beneficiaries." Ibid. In the Initial Decision, the ALJ concluded that the applicable regulations prohibited retroactive eligibility, but noted "[r]ecognizing limitations of personnel and assets at [the Division], it would still seem appropriate to place a reasonable time limitation [*22]  on the amount of time that [the Division] may take to evaluate the information supplied by the applicant." Id. at 5. The agency adopted the initial decision. Ibid. On appeal, the appellant specifically argued the CWA violated the forty-five day limitation mandated by N.J.A.C. 10:71-2.3(a). Ibid. The CWA argued that N.J.A.C. 10:71-2.3(c)(2-3) "justified an extension of the forty-five-day period in this case because [CWA] needed additional time to review the supplemental financial information presented by appellant and also because of an unspecified 'administrative or other emergency that could not have reasonably been avoided.'" Id. at 6-7. However, the Appellate Division concluded that "[t]he present record is inadequate for us to evaluate respondents' attempt to rationalize the processing delay in this case beyond the presumptive forty-five-day period. There was no testimony before the ALJ specifically addressing these asserted grounds for delay." Id. at 7. While the applicable regulations "seemingly do not authorize retroactive eligibility in Medicaid waiver programs, the briefs on appeal [*23]  [were] unclear about what, if any, adverse consequences can flow from an agency's failure to adhere to the 'prompt disposition' timing requirements of N.J.A.C. 10:71-2.3." Id. at 8. The Appellate Division noted "[w]e presume that there must be some consequence to non-compliance, and that the regulation is not merely aspiration, but we leave that question to further explanation by the agency and, if warranted, the ALJ." n5 Ibid.


 
n5 On June 28, 2013, the Medicaid liaison explained that the parties are in the process of negotiating a settlement, the agency did not transmit the remand to the OAL, and the agency did not issue a final decision.
 
Three other unpublished appellate decisions affirmed final decisions that rejected retroactive eligibility as a remedy to a violation of the forty-five day limit. See C.M. v. Div. of Med. Assistance and Health Servs., No. A-4850-04, (App. Div. March 15, 2006) (slip op. at 7) <http://njlaw.rutgers.edu/collections/courts/>;  [*24]  G.O. v. Div. of Med. Assistance and Health Servs., No. A-3646-04, (App. Div. September 18, 2006) (slip op. at 8) <http://njlaw.rutgers.edu/collections/courts/>; L.S. v. Div. of Med. Assistance and Health Servs., No. A-0571-04, (App. Div. October 21, 2005) (slip op. at 19) <http://njlaw.rutgers.edu/collections/courts/>. First, in C.M., an applicant argued that retroactive eligibility was appropriate because the CWA "unduly delayed processing his application and failed to advise petitioner in timely fashion that a revocable funeral contract was the cause of ineligibility." C.M., supra, No. A-4850-04 at 2. Because the applicant "could have quickly converted that asset to an irrevocable funeral contract, thereby rendering the asset exempt, [the applicant claimed] the Board's processing delay caused a five month loss of Medicaid coverage." Ibid. The ALJ concluded "that the Board's undue delay caused an excessive period of initial ineligibility and granted an eligibility date retroactive to December 2003." Id. at 4-5. However, the initial decision "was reversed by the [agency], as the [agency] concluded that the cause of [the applicant's] ineligibility was [*25]  excess assets and not the [CWA's] processing delay." Id. at 5. The Appellate Division recognized "that the ALJ's decision must have been based upon the doctrine of equitable estoppel, though the ALJ cited only one agency rule in support of his decision. Basically, the judge believed that the Board's processing delay should estop the agency from denying benefits." Ibid. However, "equitable estoppel is [] rarely applied to governmental entities absent a finding of malice." Ibid. (citing O'Malley v. Dep't of Energy, 109 N.J. 309, 316-18 (1987); Cipriano v. Dept. of Civil Serv., 151 N.J. Super. 86, 91 (App. Div. 1977)). The Appellate Division recognized the CWA "clearly exceeded the processing time provided by the pertinent rule." Ibid. However, no authority supported the applicant's argument that the appropriate remedy for such a violation is retroactive eligibility. Id. at 6. Rather, the CWA's "delay was not malicious or so irregular as to warrant an estoppel in the interests of justice." Id. at 7. The CWA's "action did not mislead petitioner in any way and was not the controlling cause of the failure to convert the [*26]  fund from revocable to irrevocable." Ibid. Critically, the court noted some agreement with the applicant's argument that the CWA "should be held accountable for the processing delay. But, [the court] cannot agree that it is proper to award Medicaid benefits during a period of ineligibility solely to encourage the agency to work with greater expedition. Simply put, the Director cannot grant eligibility where there is none." Ibid.
Second, in G.O., the length of the processing delay was comparable to the length of the instant processing delay: nearly fifteen months. See G.O. v. Div. of Med. Assistance and Health Servs., HMA 4414-04, Initial Decision, (December 22, 2004), rejected, Dir. (February 7, 2005). n6 First, ALJ Gorman noted "that this [was] not the first time problems have come before [him] regarding respondent's allegedly untimely disposition of applications for eligibility." Id. at 6. He reasoned that if the CWA had "afforded proper notice of its intention to deny benefits, [the assisted living facility] could have taken action to facilitate acceleration of the spend-down process. It is for precisely this set of circumstances that N.J.A.C. 10:71-2.3(d) [*27]  was promulgated." Ibid. ALJ Gorman concluded that the CWA "not only failed to promptly respond to petitioner's application, it also failed in its affirmative duty to assist petitioner in dealing with the overall process as required under N.J.A.C. 10:71-2.2(c). Such failure is grounds to authorize retroactive Medicaid eligibility." Id. at 7 (citing B.W. v. Div. of Med. Assistance and Health Servs., 95 N.J.A.R.2d (DMA) 2). n7 However, the Director rejected that analysis, and noted "[t]he Initial Decision points to no statute, regulation or legal precedent that the remedy for such a delay in processing is to grant eligibility when the applicant is ineligible. Rather, the remedy is to process the application and apply the rules of eligibility to the applicant's resources and income." G.O., supra, HMA 4414-04, Final Decision at 4. As in C.M., the Director noted "[i]n essence, the Initial Decision is applying the doctrine of equitable estoppel against the State without discussing the legal theory and standards behind the doctrine. Significantly, the courts in New Jersey have rarely applied the doctrine of estoppel [*28]  to government entities absent a finding of malice . . ." Id. at 5 (citing Cipriano v. Department of Civil Serv., 151 N.J. Super. 86, 91 (App. Div. 1977)). Courts refuse to apply the doctrine "particularly when estoppel would 'interfere with essential government functions.'" Ibid. (quoting Vogt v. Borough of Belmar, 14 N.J. 195, 205 (1954)). The Director noted the United States Supreme Court has ruled that pursuant to the Appropriations Clause of the Constitution, "[e]rroneous advice from a government employee regarding [federal disability] benefits cannot estop the government from denying benefits not permitted by law." Ibid. (citing Office of Personnel Management v. Richmond, 496 U.S. 414 (1990)). The New Jersey Constitution has a similar appropriations clause. Ibid. The Director concluded "[t]he simple fact remains that G.O. had resources in excess of the Medicaid standard. Thus, so long as Petitioner's resources were above the eligibility limit, he is not entitled to benefits simple because of the delay in processing his application." Id. at 8. Finally, the Director noted "[e]ligibility cannot [*29]  be granted when the standard is not met based solely on hypothetical scenarios that spend down would have been completed." Ibid. In affirming the Director's decision, the Appellate Division noted "[i]n reversing the initial decision, the Director determined that the ALJ had improperly applied the doctrine of equitable estoppel against the State. We concur." G.O., supra, No. A-3646-04 at 8.


 
n6 The initial and final decisions are not available on the Rutgers Law Library website, Lexis, or the internal shared drive. A hard copy of the initial decision was printed from the floppy disks, and a hard copy of the final decision was scanned and faxed from Trenton.
n7 In B.W., the ALJ held that retroactive eligibility was appropriate pursuant to N.J.A.C. 10:71-2.2(c)(1), because the CWA failed to advise an applicant of the $ 2,000 resource eligibility limit, and the Director adopted the initial decision. B.W. v. Div. of Med. Assistance and Health Servs., 95 N.J.A.R.2d (DMA) 2. However, thorough research has not yielded any other cases in which B.W. was cited approvingly.
 
 [*30] 
Third, in L.S., an applicant argued that a CWA's "failure to timely process [an] application resulted in a delay in petitioner obtaining the documents necessary for the processing of the application, which, in turn, resulted in the belated discovery of [an] IRA investment account." L.S., supra, No. A-0571-04 at 16. The Appellate Division noted that an application may continue, and is considered pending, when an applicant fails to submit adequate proof of eligibility. Id. at 17. The CWA sent the petitioner's representative a checklist of additional documents to submit, and the petitioner's representative did not submit such documentation for a year. Id. at 17-18. Although the parties disagreed about whether the CWA sent the petitioner's representative an earlier checklist, the court noted "petitioner has not shown prejudice. 'Delay in an administrative disposition 'will not generally effect the validity of [a decision], particularly where no prejudice is shown.'" Id. at 19 (quoting Special Care of New Jersey, Inc. v. Bd. of Review, 327 N.J. Super. 197, 204 (App. Div.); certif.. denied, 164 N.J. 190 (2000)). The Appellate [*31]  Division reasoned that even if the CWA "did not send its checklist until [the later date, seven months after the initial application] there is no indication in the record that petitioner or [petitioner's representative] would have been able to obtain the requisite documentation sooner." Id. at 19-20. The Appellate Division further reasoned that the petitioner's representative failed to identify an IRA account for eighteen months, which "clearly caused some of the delay." Id. at 20. Finally, the petitioner's representative "made no effort on her behalf to compel [the CWA] to act sooner on the application." Id. at 21.
Finally, the Director has rejected and modified other initial decisions that conclude a delay in processing an application entitles the applicant to benefits. See I.L. v. Div. of Med. Assistance and Health Servs., HMA 4713-04 & HMA 8178-04, Initial Decision (October 25, 2004), rejected, Comm'r. (January 27, 2005) <http://njlaw.rutgers.edu/collections/oal/>; M.T. v. Div. of Med. Assistance and Health Servs., HMA 3475-01, Initial Decision (May 28, 2002), modified, Comm'r. (August 21, 2002) <http://njlaw.rutgers.edu/collections/oal/>. First,  [*32]  in I.L., ALJ Gorman reasoned that a CWA's own failure to timely deny an application contributed to the applicant's failure to submit the appropriate paperwork. I.L., supra, HMA 4713-04 & HMA 8178-04, Initial Decision at 5. He noted "[f]or reasons unexplained, it took respondent 13 months to deny petitioner's application, 13 months during which a substantial arrearage accrued." Ibid. Moreover, the CWA sent the belated denial letter to the petitioner's former address, though the CWA was on notice that the petitioner resided at a long term care facility. See ibid. He concluded "[a]fter May 31, 2002, petitioner was without means. [The nursing home] provided services to petitioner subsequent to that date. There is no logical reason, nor is there any reason in law why [the nursing home] should not be permitted to recoup these monies." Id. at 7. However, the Director disagreed. I.L., supra, HMA 4713-04 & HMA 8178-04, Final Decision at 1-2. n8 The Director applied the same analysis applied in C.M. and G.O., and noted "[i]n essence, the Initial Decision is applying the doctrine of equitable estoppel against the State without discussing the legal theory [*33]  and standards behind the doctrine." Id. at 2. The Director further noted "the Initial Decision seeks to protect the nursing home from misstatements by a county employee under the doctrine of equitable estoppel. The nursing home is not a party to this action, but merely I.L.'s representative in this proceeding." Id. at 4. The Director concluded "[t]he simple fact remains that I.L. had resources in excess of the Medicaid standard. Thus, since Petitioner's resources are above the eligibility limit, she is not entitled to benefits simply because of misstatements by an Atlantic County employee." Id. at 6.


 
n8 The Final Decision is not paginated.
 
Second, in M.T., n9 found that the applicant's representatives testified credibly that they asked the CWA "what should be done with the funds in petitioner's bank account and whether action should be taken to stop the direct deposits." M.T., supra, HMA 3475-01, Initial Decision at 6. The CWA advised the petitioner's representatives "to let the [*34]  monies go into the account, the funds would be turned over to (or taken by) the nursing home when eligibility was granted and the only funds that could be taken out of the account were those needed to pay petitioner's medical bills and medical insurance premiums." Ibid. ALJ Monaco concluded that the information conveyed by the CWA "failed to provide appropriate and clear guidance concerning the Medicaid eligibility requirements and the steps needed to be taken in furtherance of petitioner achieving Medicaid eligibility." Id. at 16. Though ALJ Monaco found no evidence "to suggest that the worker intentionally intended to mislead petitioner's representatives, [she did] find that petitioner's representatives were misinformed, or at a minimum not clearly informed, concerning the funds in petitioner's bank account." Ibid. Moreover, the CWA "did not inform petitioner's representatives that an excess resources issue existed, which disqualified the petitioner from eligibility, until nearly nine months later in October 2000. Within days of that advice, petitioner's representatives took immediate steps to 'spend down' petitioner's funds through a payment to the nursing home."  [*35]  Ibid. ALJ Monaco concluded that the CWA "did not comply with the regulatory mandates of N.J.A.C. 10:71-2.2(c)1 and 3, which require the agency to adequately inform applicants (or their designated representatives) of the Medicaid eligibility requirements and provide assistance to applicants in exploring their eligibility for assistance." Id. at 17. She further concluded that the CWA's "actions fell significantly short of its duty to insure prompt disposition of petitioner's application including, to the extent petitioner was found ineligible, the provision of prompt notification to petitioner of the reason(s) for her ineligibility as required by N.J.A.C. 10:71-2.2(c)5 and N.J.A.C. 10:71-2.3." Ibid. Finally, she concluded if the CWA provided clear guidance and promptly processed the application, "the likelihood is such that, considering the diligence and responsiveness of petitioner's representatives, Medicaid eligibility would have been achieved no later than May 1, 2000 and throughout the ensuing months." Id. at 18. Again, the Director disagreed. M.T., supra, HMA [*36]  3475-01, Final Decision at 6. The Director concluded "[s]ignificantly, these regulations do not require that the county employees offer financial planning advice or counsel individuals on how to transfer assets in order to maximize Medicaid coverage." Id. at 3 (citing R.A. v. Div. of Med. Assistance and Health Servs., 92 N.J.A.R.2d 63). n10 The Director further noted that even assuming the CWA "should have more clearly advised Petitioner's representatives of the need to use Petitioner's income or 'spend-down' the funds in her bank account, the record clearly indicates that Petitioner's countable resources would nevertheless have exceeded the $ 2,000 Medicaid Only resource limit by virtue of her stock and life insurance policy." Id. at 4.


 
n9 Not to be confused with M.T., supra, No. A-1777-11 at 1.
n10 The Final Decision is not paginated.
 
The instant matter, like M.T., involves an application for the Global Options Assisted Living Waiver Program. (Pet'r's Br. 1.) See  [*37]   M.T., supra, No. A-1777-11 at 2. As noted in M.T., N.J.A.C. 10:49-22.1(b) prohibits retroactive eligibility pursuant to this program. Id. at 8. Therefore, the Director may not grant retroactive eligibility to A.H., commencing November 1, 2011, because such retroactive eligibility is prohibited. N.J.A.C. 10:49-22.1(b).
Nevertheless, in the instant matter, as in M.T., the MCOTA undeniably violated the forty-five-day timeframe to process A.H.'s application. N.J.A.C. 10:71-2.3(a). The MCOTA initially interviewed R.H. on October 25, 2011, but did not deny A.H.'s application until December 18, 2012, nearly fifteen months later. (See Resp't's Br. Ex. P; Pet'r's Br. 5.) Moreover, the MCOTA essentially concedes it took no action on A.H.'s application from the October 25, 2011 interview until March, 2012. (See Resp't's Br. 3-4.)
The MCOTA offers a variety of reasons why the exceptional circumstances enumerated in N.J.A.C. 10:71-2.3(c)(1-4) are present here. (See Resp't's Br. 2-6.) For example, the MCOTA argues part of the delay is attributable [*38]  to "circumstances wholly within the applicant's control" such as R.H.'s failure to disclose A.H.'s annuity on the application he completed, or verbally during the interview. N.J.A.C. 10:71-2.3(c)(1). (See Resp't's Br. 2-6.) Furthermore, the MCOTA argues that part of the delay is attributable to "administrative or other [emergencies] that could not reasonably have been avoided" such as Reiben's emergent, then indefinite, medical leave, and Hellyer's four month leave. N.J.A.C. 10:71-2.3(c)(3). (See Resp't's Br. 3, 5-6.) Finally, the MCOTA argues that part of the delay is attributable to "[c]ircumstances wholly outside the control of both the applicant and [CWA]" such as Hurricane Sandy. N.J.A.C. 10:71-2.3(c)(3). (See Resp't's Br. 6.)
The administrative and appellate cases uniformly hold that a CWA's failure to comply with the forty-five day timeframe of N.J.A.C. 10:71-2.3(a) does not entitle an otherwise ineligible applicant to benefits. See M.T., supra, No. A-1777-11 at 8; C.M., supra, No. A-4850-04 at 7; G.O., supra, [*39]  No. A-3646-04 at 8; L.S., supra, No. A-0571-04 at 19; I.L., supra, HMA 4713-04 & HMA 8178-04, Final Decision at 6; M.T., supra, HMA 3475-01, Final Decision at 3-4. These cases consistently note that equitable estoppel is rarely invoked against a government entity, absent malice. See C.M., supra, No. A-4850-04 at 5; G.O., supra, No. A-3646-04 at 5; I.L., supra, HMA 4713-04 & HMA 8178-04, Final Decision at 4. Here, A.H. has not alleged malice. (See Pet'r's Br.; Pet'r's Reply.) As the Appellate Division noted in M.T., presumably "there must be some consequence to non-compliance, and [N.J.A.C. 10:71-2.3(a)] is not merely aspirational . . . " M.T., supra, No. A-1777-11 at 8. Nevertheless, pursuant to the foregoing case law, that consequence is simply not retroactive eligibility.
CONCLUSION
A.H. is not entitled to benefits, because N.J.A.C. 10:49-22.1(b) forbids retroactive eligibility, A.H. was ineligible for such benefits, and the Director and Appellate Division repeatedly concluded that the doctrine of equitable estoppel does not entitle such an ineligible applicant to [*40]  benefits.
ORDER
It is ORDERED that the appeal of A.H.'s denial of retroactive benefits is dismissed.
I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration.
This recommended decision may be adopted, modified or rejected by the DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, the designee of the Commissioner of the Department of Human Services, who by law is authorized to make a final decision in this matter. If the Director of the Division of Medical Assistance and Health Services does not adopt, modify or reject this decision within forty-five days and unless such time limit is otherwise extended, this recommended decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.
Within seven days from the date on which this recommended decision was mailed to the parties, any party may file written exceptions with the DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code # 3, PO Box 712, Trenton, New Jersey 08625-0712, marked "Attention: Exceptions." A copy of any exceptions must [*41]  be sent to the judge and to the other parties.
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