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BRIEF OF AMICUS CURIAE  

NATIONAL ACADEMY OF ELDER LAW ATTORNEYS, INC. , and the 
PENNSYLVANIA and NEW JERSEY CHAPTERS of NAELA 

IN SUPPORT OF APPELLANTS 
and for REVERSAL 

 
 The National Academy of Elder Law Attorneys, Inc. (NAELA), and its 

Pennsylvania and New Jersey chapters, with the consent of all the parties pursuant 

to F.R.A.P. 29(a), submit this brief in support of Appellant’s request that this Court 

reverse the lower court’s entry of summary judgment in favor of respondent that 

the annuities purchased by Appellants constituted transfers of assets as that phrase 

is used in 42 U.S.C. § 1396p(c). 

 IDENTITY OF AMICUS AND ITS INTEREST IN THE CASE 

 The National Academy of Elder Law Attorneys, Inc. (NAELA), is a 

professional organization of attorneys concerned with legal issues affecting the 

elderly and disabled, including Medical Assistance (Medicaid).  42 U.S.C. §§ 1396 

et seq. NAELA’s mission is to provide a professional center, including public 

interest advocacy, for attorneys whose services are intended to enhance the lives of 

people with special needs and of all people as they age. Since its inception twenty-

five years ago, NAELA has grown to a current membership of 4,400 attorneys in 

all fifty states, the District of Columbia, and three foreign countries. 
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 NAELA and its Pennsylvania and New Jersey chapters are interested in the 

consistent, reliable, and proper interpretation of federal Medicaid law. Its members 

see up close the struggle Americans have in meeting the needs of their parents as 

well as other elderly relatives and friends and appreciate the crucial role that 

Medicaid plays in the lives of so many people. They believe their participation in 

this matter will contribute to a thorough and careful decision that takes into 

account the needs of these citizens. 

 The boards of directors of NAELA and of each of the chapters have 

authorized the undersigned attorneys to file this brief on their respective behalves. 

  No money or consideration of any kind was contributed to fund the 

preparation or submission of this brief. 

 QUESTION PRESENTED 

Whether the court erred as a matter of law in approving a state Medicaid 
agency’s treatment of the purchase of an annuity as a transfer of an asset 
even though the annuity purchased complied in all respects with the specific 
requirements imposed by Congress in the Medicaid Act. 
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STATEMENT OF THE CASE 
 

I. INTRODUCTION 

 Amici adopt the Statement of the Case in the brief for Appellants Donna C. 

Claypoole and Connie L. Sanner.  That brief states clearly and concisely the 

underlying facts upon which the lower court relied in granting summary judgment 

to respondent, the Secretary of the Commonwealth of Pennsylvania Dept. of Public 

Welfare (DPW). 

 The issue before the Court is whether a state Medicaid agency may treat as a 

“transfer” under 42 U.S.C. § 1396p(c)(1) the entire purchase price of an annuity 

that meets all of the requirements established by Congress for such an annuity in 

42 U.S.C. §§ 1396p(c)(1)(F) and (G).  

 The district court seemed to find Congressional intent from what it inferred 

to be prior agency policy to limit such annuities to those that are “commensurate 

with a reasonable life expectancy” or what the court later called “reasonable 

relatedness to the beneficiary’s life expectancy.” J.A. 23.  At the same time, 

according to the lower court, neither intent nor significant deviation from actual 

life expectancy would render other annuities invalid.1  The judge applied what he 

                                         
1 DPW did not challenge the MetLife annuity whose term was barely above one-
half of the annuitant’s life expectancy (five year term; 9.48 years life expectancy; 
J.A. 4-5, 6), and the district court said it would approve annuities even though they 
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called a “sniff test” to distinguish the permissible annuity from the impermissible. 

J.A. 23. 

 The purpose of this brief is, first, to put this dispute into its real world 

context of the role of Medicaid in the United States today and, second, to focus on 

the specific legislative and administrative history of the term “actuarially sound,” 

which the district court misinterpreted.  

 Notwithstanding the lower court’s apparent disapproval,2 Medicaid planning 

is a fact of life in America today.  Millions of citizens depend on the clarity and 

consistency of the Medicaid rules set down by Congress.  

 With this as background, amici will show that CMS in first announcing rules 

respecting the use of annuities meant nothing more than that payments from the 

annuity must go to the annuitant during his lifetime.  Congress expanded that to 

permit annuity payments to go to spouses and disabled children (the other 

individuals to whom exempt transfers may be made),3 but no one else, before 

Medicaid is reimbursed in full. In that light, these annuities plainly do not violate 

                                                                                                                                   
“have a beneficial end result to a purchaser who is seeking eligibility ... without a 
penalty period,” so long as they have “at least the appearance of” having “a 
legitimate, non-shelter purpose ... .” J.A. 23. 
2 A proverbial “sniff test” works by detecting something that smells bad; the 
court’s use of the term suggests disapproval of appellants’ actions independent of 
their legality. 
3 42 U.S.C. §§ 1396p(c)(2)(A), 1396p(c)(2)(B). 
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the rules set out by Congress, and any attempt to attach agency- or judge-made 

rules lacks legal authority and is bad policy. 

II. MEDICAID, MEDICARE AND LONG TERM CARE 

 The Medicaid long term care program—the benefits of which appellants 

sought in this case—is a historical accident that has evolved into national policy on 

long term care. 

 Medicare4 was enacted in 1965 to address a problem that the private market 

for medical care and insurance was unable to solve—the unmet medical needs of 

the elderly.  Medicaid5 was enacted in the same year to address the medical needs 

of the needy poor, operating through federal funding of state health care programs 

for the aged, blind, and disabled.  (These programs were superseded by the federal 

Supplemental Security Income (SSI) program seven years later, and so Medicaid is 

now tied to the SSI program.6) 

 Medicare has never covered long term care, and Medicaid did not at the 

outset.7  Long term care continues to pose the same problem now that medical care 

                                         
4 42 U.S.C. §§ 1395 et seq. 
5 42 U.S.C. §§ 1396 et seq. 
6 42 U.S.C. §§ 1396a(a)(10)(C)(iii), 1396a(r)(2). 
7 Congress added long-term care benefits to Medicaid in 1967 to solve the problem 
of people not needing continued hospital care but not being well enough to go to 
inadequately supported home care.  The early history is reviewed in Blum v. 
Yaretsky, 457 U.S. 991, 1015-1017, 102 S.Ct. 2777,  2792-2793, 73 L.Ed.2d 534 
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for the elderly did in the 1960s. Even competitively priced long term care 

insurance is out of reach for most people.8 While Congress has tried to encourage 

coordination of long term care insurance and the Medicaid long term care benefit,9 

the savings from tax deductions and other advantages have not been able to 

counteract the rate increases that result from low rates of return on insurer 

investments and other causes.10 

                                                                                                                                   
(1982) (Brennan, J., dissenting). This was converted to the present system of 
“nursing facilities” providing both skilled care under Medicare and “nursing 
facilities services” under Medicaid. See Newman v. Kelly, 848 F.Supp. 228, 234-
236 (D.D.C. 1994). 
8 See, e.g., “Long-term care insurance: Peace of Mind at a Price,” USA Today, 
March 31, 2014, available on-line 
http://www.usatoday.com/story/money/columnist/waggoner/2013/12/02/long-
term-care-insurance/3807147/ (accessed May 22, 2014). 
9 E.g., the “Partnership Program” allowed participating states to provide Medicaid 
benefits with substantially higher resource limits for people who had (and used) 
qualifying long term care insurance policies. Only four states participated when 
first authorized, see generally, GAO, “The Long-Term Care Partnership Program: 
An Overview,” Sept. 9, 2005; http://www.gao.gov/new.items/d051021r.pdf., but in 
the Deficit Reduction Act, Congress authorized the remaining states to establish 
similar programs. Pub.L. 109-171, Section 6021, 120 Stat. 4 (Feb. 8, 2006), 
codified at 42 U.S.C. § 1396p(b)(1)(C)(ii) and (iii) and (b)(5). 
10 Long term care insurance has a fairly long “tail” (the average length of time 
between when a premium is collected and when a benefit is paid out), and the 
longer the tail, the more significant the impact of investment return. The Court may 
note that the return on conventionally safe investments such as bonds and 
certificates of deposit is at historically low levels, and has been for some years. 
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 Congress’ response has been equivocal. Long before enactment of the 

Affordable Care Act,11 it recognized that not just poor people need Medicaid long 

term care benefits.  Congress wrote special rules for married nursing home 

residents so their spouses can avoid impoverishment,12 safe harbor trust rules that 

permit any disabled person under age 65 to utilize Medicaid if it is in his or her 

interest to do so,13 and transfer rules that encourage people to get Medicaid long 

term care benefits by allowing them to give away any amount for the benefit of a 

disabled child or any disabled person under age 65 without regard to the latter’s 

wealth.14  

                                         
11  Public Law 111-148 (2010). 

 
12 42 U.S.C. § 1396r-5. Uniquely among public benefits programs, Medicaid 
allows individual beneficiaries to get increased benefits on a showing of need, 
either through administrative proceedings or state court proceedings. 42 U.S.C. §§ 
1396r-5(d)(2) and (5) (income allowance not less than court-ordered amount or 
taking into account administrative hearing determinations under 42 U.S.C. § 
1396r-5(e)(2)(B)); and §§1396r-5(f)(2) and (3) (resource allowance not less than 
amount transferred under court order or taking into account administrative 
determinations under 42 U.S.C. § 1396r-5(e)(2)(C)). 
 
13 42 U.S.C. § 1396p(d)(4)(A). 
 
14 42 U.S.C. § 1396p(c)(2)(B)(iii) and (iv).  Thus, for the first time, an older person 
could qualify for benefits by funding a trust for a disabled grandchild or more 
distant relative, or even a disabled friend under age 65. 
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 Congress has also taken steps to discourage the use of Medicaid. At one 

point it criminalized the attempt to qualify for Medicaid by disposing of assets.15 

That proved both unpopular and unworkable and was soon repealed, and its 

replacement was enjoined because it was unconstitutional.16  

 Instead, Congress has addressed specific acts and practices, closing some 

obvious loopholes,17 tightening up but again not prohibiting simple gifting,18 and 

allowing other Medicaid planning options so long as certain requirements are met. 

Annuities fall in the last category. 

 

                                         
15 Congress did this in the provision popularly known as “Granny Goes to 
Jail,” Health Insurance Portability and Accountability Act of 1006, H.R. 3103, 
Section 217, codified at 42 U.S.C. § 1320a-7b(a)(6). 
 
16 Balanced Budget Act of 1997, Pub. L. 105-33, Section 4734, substituted a 
provision criminalizing the giving of advice about making transfers for Medicaid 
eligibility, known as “Granny’s Lawyer Goes to Jail.” It was enjoined on First and 
Fifth Amendment grounds in New York State Bar Assn. v. Reno, 999 F.Supp. 710 
(N.D.N.Y. 1998). 
 
17 For example, multiple gifts, one each month, resulting in overlapping 
periods of ineligibility, would permit a Medicaid applicant to suffer much shorter 
periods of ineligibility than contemplated; states were permitted to treat such 
multiple transfers as one. 42 U.S.C. § 1396p(c)(1)(H). 
 
18 In 2006, Congress extended the look-back period from 36 months to 60 
months, see 42 U.S.C. § 1396p(c)(1)(B)(i). and postponed the beginning of the 
period of ineligibility until the person were “otherwise eligible.” See 42 U.S.C. §§ 
1396p(c)(1)(D)(i) and (ii). 
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III. ANNUITIES, “ACTUARIAL SOUNDNESS,” AND MEDICAID 

 The use of annuities in Medicaid planning first arose in response to the 

Spousal Impoverishment (“SI”) amendment to the Medicaid Act, added in 1988. SI 

provided uniform treatment of the resources of spouses and more generous 

treatment of income for the benefit of low income spouses.  

 With respect to resources, the Medicaid Act attributes all resources owned 

by either spouse to the institutionalized spouse,19 allowing transfers between the 

spouses20 and guaranteeing a minimum resource amount for the community spouse 

under a simple formula.21 With respect to income, the Medicaid Act keeps income 

separate,22 each spouse retaining his or her own, but allowing low-income 

community spouses to retain a portion of the institutionalized spouse's income.23  

 The disparate treatment of resources and income gave rise to the idea of 

using annuities to turn resources—essentially saved earnings—into unearned  

 

                                         
19  42 U.S.C. § 1396r-5(c)(2)(A). 
20  42 U.S.C. §§ 1396p(c)(2)(A)(i), 1396p(c)(2)(B)(i). 
21  42 U.S.C. § 1396r-5(f)(2). 
22  42 U.S.C. § 1396r-5(b)(1). 
23 42 U.S.C. §§ 1396r-5(d)(2), 1396r-5(d)(3). 
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income24that Medicaid would not count against the eligibility of the 

institutionalized spouse. 

 When Congress again looked at the Medicaid program in 1993, it barred 

almost all use of trusts in Medicaid planning but created a safe harbor for special 

needs trusts (SNTs) to hold resources and income for disabled people who would 

not otherwise qualify for Medicaid.25  

 As for annuities, Congress not only did not prohibit their use, but provided 

they would be subject to the new, restrictive trust rules “only to such extent and in 

such manner as the Secretary [of Health and Human Services] specifies.” 42 

U.S.C. § 1396p(d)(6) (emphasis added). The Secretary has never authorized 

treating annuities as trusts. 

 CMS responded by an addition to its State Medicaid Manual (SMM)26 that 

addressed both trusts and annuities, introducing “actuarial soundness” in two 

situations: 

                                         
24  20 C.F.R. § 416.1201. 
25 See 42 U.S.C. §§ 1396p(d)(4)(A) and (C), discussed in Lewis v. Alexander, 
685 F.3d 325, 333-335 (3d Cir. 2012). 
 
26 The State Medicaid Manual, like  SSA’s Program Operations Manual System 
(POMS), is the product of agency consideration which is entitled to some weight 
by reviewing courts.  Wong v. Doar, 571 F. 3d 247, 261-262 (2d Cir. 2009) 
(discussing CMS’ State Medicaid Manual); Lopes v. Department of Social 
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 --With respect to annuities, it required that they be “actuarially 

sound,” meaning that “the individual is not reasonably expected to 

live longer than the guarantee period of the annuity ... .” It relied on 

life expectancy tables “compiled from information published by the 

Office of the Actuary of the Social Security Administration.” SMM § 

3258.9.B.  It also said the annuity term and the person’s remaining life 

“must coincide,” but did not mean that literally; later in the same 

paragraph, by way of illustration, CMS said an annuity with a ten-year 

term would be actuarially sound if purchased by someone with a life 

expectancy of 14.96 years.  SMM § 328.9.B. 

 --With respect to special needs trusts, CMS said that for a trust 

to be “for the sole benefit of” a disabled person, the 

document must provide for the spending of the funds involved 
for the benefit of the individual on a basis that is actuarially 
sound based on the life expectancy of the individual involved. 
 

 But the SMM allowed as an exception to the actuarially sound requirement 

any trust that had a payback clause, that is, a clause that provided  

 

                                                                                                                                   
Services, 696 F.3d 180, 186-187 (2nd Cir. 2012) (discussing the Social Security 
Administration's POMS). 
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for “any funds remaining ... go[ing] to the State, up to the amount of Medicaid 

benefits paid ... .” SMM § 3257.6, ¶¶ 3-4. 

 In the Deficit Reduction Act of 2005 (DRA),27 Congress approved the use of 

annuities if they were irrevocable and non-assignable, “actuarially sound (as 

determined in accordance with actuarial publications of the Office of the Chief 

Actuary of the Social Security Administration) …”;  provided for equal payments 

without deferred or balloon payments; 42 U.S.C. § 1396p(c)(1)(G)(ii)(I)-(III); and 

named the state as remainderman to the extent of benefits paid, second only to a 

community spouse or disabled child. 42 U.S.C. § 1396p(c)(1)(F). 

                                         
27 Public Law 109-171 (2006). 
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SUMMARY OF ARGUMENT 

 Medicaid planning is a fact of life for the American middle class today, a 

practical necessity for most people, commonly done, and accepted by Congress. 

Recognizing this reality, Congress has set the rules governing that planning. 

Neither state Medicaid agencies nor courts have the authority to develop new, 

more restrictive rules based on their own sense of what is good public policy.  

 In adopting the test of “actuarial soundness,” Congress took the meaning of 

that phrase as developed by CMS in 1994, when CMS first used the phrase in its 

SMM. As used by CMS, the phrase “actuarially sound” means only that the asset 

be paid to the Medicaid beneficiary during his or her lifetime to avoid transfers to 

third persons. An annuity cannot become unsound actuarially because it is “too 

short.”  

 ARGUMENT 

 The question before the Court is the appropriate treatment of the purchase of 

a short-term annuity in the context of an application for Medicaid long term care 

benefits. There is no dispute that, subjectively, Mrs. Claypoole’s and Mrs. Sanner’s 

purpose in purchasing their ELCO annuities was to “spend down” to qualify for 

benefits by converting countable resources into income that could go toward the 

cost of care during a period when they were ineligible by reason of an asset 
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transfer to their children. The question is whether the purchase of an annuity can be 

treated as a transfer of assets notwithstanding the fact that the annuity satisfies all 

of the requirements imposed by Congress, and whether the amount transferred was 

the purchase price itself without regard to what the purchasers got back from the 

annuity. 

 To the extent the district court relied upon some sense of disapproval of 

Medicaid planning, that view is out of touch with reality for the vast majority of 

Americans. To the extent the district court found Congressional intent in a single, 

imprecise sentence in an agency gloss of prior law, it misread what the agency said 

and erred in making any such inferences. 

I. MEDICAID PLANNING IS A WIDELY ACCEPTED, LEGAL 
PRACTICE THAT IS NOT ONLY APPROVED, BUT SOMETIMES 
REQUIRED. 
 

 Nursing home care is costly, one year’s care far exceeding the life savings of 

all but the most affluent elderly. For the states of the Third Circuit, the average cost 

of nursing home care, according to one reputable study, now ranges from $99,196 

per year for a semi-private room in Pennsylvania to $109,500 per year in New 

Jersey, while the cost in Delaware is $107,310.28 Not surprisingly, the price to 

                                         
28 Genworth 2014 Cost of Care Survey, available on line at 
https://www.genworth.com/corporate/about-genworth/industry-
expertise/retirement.html. 
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insure against such costs is correspondingly substantial, so that long term care 

insurance has never penetrated much of the potential market.  Even the well-off are 

discouraged from buying it, a Forbes website cautioning against it for a variety of 

familiar consumer-protection reasons.29  

 Few people have the income or assets to cover these costs, or even to afford 

the insurance. In 2011, median net worth for all households aged 65 and over, not 

including home equity, was only $27,322 (and even with home equity was only 

                                                                                                                                   
 
29 William Baldwin, “Dodge the Long-Term Care Insurance Mess,” March 29, 
2013, at  Forbes.Com  (Last accessed May 9, 2014: 
http://www.forbes.com/sites/baldwin/2013/03/29/dodge-the-long-term-care-
insurance-mess/). He notes: 
 

The LTC policy permits the seller to change the terms after you have put 
money in. LTC policyholders have confronted surprise rate hikes on the 
order of 45% to 85%. They then have the unpleasant choice of either 
walking away from the premiums they have sunk so far or else throwing 
good money after bad. 
Imagine buying a Lexus for $5,000 down plus $500 a month under a 
contract that allows the dealer to raise the monthly payment if he wants to. 
Six months in, it goes to $800, and you have a free choice between paying 
up or handing in the car and losing your down payment. That would be a 
ridiculous contract to sign. LTC buyers sign contracts like that. 

 
Similarly, he argues that insurer incentives are against payment of claims: 
 

It’s a bit murky just when a policyholder is sufficiently disabled to be 
entitled to collect. If a benefit worth $50,000 is at stake, it makes sense for 
the insurer to spend $45,000 on medical exams and claims adjusters fighting 
the claim and for the applicant to spend $45,000 pursuing it. 
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about $170,500). Even when the more affluent married couples are separated out, 

they are not much better off—$92,000 in equity, $285,000 with the home thrown 

in.30  

 That is, of all elderly married couples, half have less than $92,000 in savings 

and investments and other equity besides their homes. Income is correspondingly 

modest.  From 2010 data, the Census Bureau reports that median household 

income for those 65 and older was $45,763; broken down by gender, it was 

$25,705 for unmarried men and $15,072 for unmarried women.31 Long term care 

insurance premiums would constitute a significant percentage of their income.32 

                                                                                                                                   
 

30 United States Census, Wealth and Asset Ownership, “Net Worth and Asset 
Ownership of Households 2011"; available on-line at 
http://www.census.gov/people/wealth/. 
31 Census Bureau, “A Profile of Older Americans: 2011,” p. 10; available on-
line at http://www.aoa.gov/Aging_Statistics/Profile/2011/docs/2011profile.pdf. 
 
32  The average annual premium for a 65-year old in 2007 was $2,539. 
Consumer Reports.Org, February 2011, 
http://www.consumerreports.org/cro/money/retirement-planning/ways-to-pay-for-
long-term-care/overview/index.htm. It also noted: 

Long-term-care insurance policies have many drawbacks, which might 
explain why so few consumers buy them. The coverage is complicated and 
pricey [and p]olicies can get much more expensive depending on the level of 
coverage you choose. What's more, you could pay premiums for decades 
and end up never needing the insurance.  
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 There is nothing untoward about retaining the services of an attorney or 

financial advisor and engaging in a plan to expedite eligibility for Medicaid 

benefits.  Much of such Medicaid advice or planning involves disabusing clients of 

some of the vast amount of misinformation they have picked up from friends or 

others. People who have heard about spousal benefits think the spouses must 

divide their assets early on, and the “community spouse” wrongly thinks he or she 

gets to keep his or her half.  They have heard of the five year look-back, and think 

there is an absolute bar to eligibility for any transfer made, no matter to whom or 

what the reason. They wrongly think they cannot qualify until they have been a 

state resident for six months, or that they can be required to pay privately for some 

period of time, or that they cannot transfer assets to a spouse, or that they will lose 

their house, or that “the nursing home” or Medicaid will “take their Social 

Security.” 

 Aside from the many misconceptions, there are rights and protections—

affirmative Congressional policy choices—that people would not learn of or use 

but for such planning. The situation of the elderly surviving spouse, usually the 

                                                                                                                                   
Policyholders also have to contend with unpredictable rate hikes. Since 
1990, some insurers have imposed double-digit increases, one as high as 73 
percent, according to the California Department of Insurance. 
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widow, living with and caring for the mentally ill adult child (often not all that 

young, either), is not uncommon. When the parent needs nursing home care, the 

family must plan to utilize the rules that allow the parent to convey her home and 

other assets into a special needs trust for the welfare of the disabled child, under 42 

U.S.C. § 1396p(c)(2)(B)(iii). Similarly, the grandmother plans to use Medicaid as 

Congress intended when she sets aside funds for a disabled grandchild under 42 

U.S.C. § 1396p(c)(2)(B)(iv). 

 In a similar vein, where Congress decided that the spouses of Medicaid 

beneficiaries should be allowed to retain their own homes and cars, 33  it did not 

mandated that the home be in poor shape, in need of repair, and under a heavy 

mortgage, or that the automobile be an 18-year old sub-compact. The community 

spouse who has $150,000 in assets can, with proper planning, “spend down” so 

that she will enter the world of Medicaid benefits with savings of $75,000,34 a 

home that is in reasonably good shape, and a car that might last her remaining 

lifetime without major repairs. Given that she may be limited to  

                                         
33 42 U.S.C. §§ 1396p(h)(5), 1382b(a). 
34 42 U.S.C. §§ 1396r-5(c)(1), 1396r-5(f)(2). 
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her own retirement income for the rest of her life,35 that is no more than prudent 

planning. 

 Even the transfer rules as established by Congress are for the most part a 

benign element of this system. The exclusions from the anti-transfer rules draw 

hard lines, disability being the major one.36  

 For parents with a child with difficulties short of disability, with marital or 

financial difficulties, grandchildren with the same or educational needs, the 

transfer penalties are the price willingly paid so they can provide for their families 

as best they can. The amounts actually transmitted to children and others incurring 

penalties have never been that great.37 

                                         
35 As of July 1, 2014, she can keep enough of her husband’s income to raise 
her gross income up to $1,966; if her housing expenses exceed $589 per month, 
she can keep additional income from her husband, dollar for dollar, until her 
housing expenses reach $1,555 per month, reflecting a $2,931 cap on the Medicaid 
spouse income benefit in 2014. See 42 U.S.C. §§ 1396r-5(c) and (d). Housing 
expenses are mortgage or rent, condo fee, real property taxes, homeowners or 
renters insurance, and a utility allowance. 
 
36  42 U.S.C. §§ 1396p(c)(2)(A), 1396p(c)(2)(B). 

 
37 The evidence of large and substantial transfers is anecdotal. “The argument that 
something needs to be done about abuses of Medicaid eligibility rules is not 
supported by the facts.” Ellen O’Brien, “Medicaid’s Coverage of  Nursing Home 
Costs: Asset Protection for the Wealthy or Essential Safety Net?” (May 2005), p. 
11; http://ltc.georgetown.edu./pdfs/nursinghomecosts.pdf; see also Karla Levinson, 
“Comment: Long Term Care Alert: An Analysis of Delaware’s Approach to 
Medicaid Planning Techniques and Why Curbing Medicaid Planning Will Not 
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 Against this backdrop, Medicaid planning has become a standard practice 

not only among elder law attorneys, but among estate planners and others. State 

estate planning guides and programs typically include discussions of the many 

ways in which attorneys can assist clients in maximizing their benefits under 

Medicaid.38 Medicaid rights and planning are also woven into other legal authority. 

The Uniform Guardianship and Protective Proceedings Act (1997) expanded the 

authority of guardianship courts to authorize gifts and transfers beyond estate tax 

reduction to include “eligibility for government assistance,” authorizing transfers 

“to qualify the protected person for governmental programs ... .” 8A U.L.A., Supp. 

2000, pp. 14-144, 156-157, and § 411(c)(1) and (3).  More recently, the Uniform 

Commissioners adopted a marital agreements uniform law proposal that rejected a 

                                                                                                                                   
Solve the Nation’s Long Term Care Problem,”13 Widener Law Rev. 223, 237-239 
(2006). Other studies are not to the contrary. The limited data collected by state 
Medicaid agencies do not show a significant amount of transfers. GAO, 'Medicaid: 
Transfers of Assets by Elderly Individuals to Obtain Long-Term Care Coverage' 
Report number GAO-05-968,released on October 3, 2005; available on-line at 
http://www.gao.gov/assets/250/247594.html. See also NYSTate Health Policy 
Research Center, “Assessing Asset Transfer for Medicaid Eligibility in New York 
State,” March 2009, http://nyshealthfoundation.org/uploads/resources/assessing-
asset-transfer-medicaid-eligibility-march-2009.pdf. The data on wealth noted 
above undercuts the claim that Medicaid planning is a significant part of the 
problem of the elderly’s need for Medicaid to pay for long term care.  
 
38 See, e.g.,  Maunsel W. Hickey, et al., Louisiana Practice Series, Westlaw 
database, updated December 2013, §§ 5:130. 
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provision prohibiting agreements enabling one spouse to qualify for public 

benefits, retaining only a provision subjecting them to judicial review, and then 

only at the request of the nominally “disadvantaged” spouse.39 

 In a variety of circumstances, courts have followed suit. Those following the 

substituted judgment40 approach in guardianships have held that a guardian should 

be allowed to make gifts of his or her ward’s property to qualify for  

 

 

                                         
39 As originally drafted, the Uniform Premarital and Marital Agreements Act, 
section 9(d), would have made  unenforceable any agreement “to the extent that it 
would limit the income or property available to a party to an amount less than that 
allowed for a person eligible for need-based medical assistance or other form of 
public assistance in the state where enforcement is sought.” February 2012 meeting 
draft; 
http://www.uniformlaws.org/shared/docs/premarital%20and%20marital%20agree
ments/pmaa_amdraft_jul11.pdf. The final approved version honors agreements that 
affect public benefits so long as both spouses still agree; it provides that where an 
agreement may modify or eliminate spousal support “caus[ing] a party to the 
agreement to be eligible for support under a program of public assistance …, a 
court, on request of that party, may require the other party to provide support to the 
extent necessary to avoid that eligibility.” Section 9(3); 
http://www.uniformlaws.org/shared/docs/premarital%20and%20marital%20agree
ments/2012am_pmaa_approvedtext.pdf. 

 
40 The rule should actually be called “don’t substitute judgment”: a guardian should 
attempt to ascertain what the ward would have done, if competent, and do that. 
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Medicaid if that is what the ward would have done if able. Rainey v. Guardianship 

of Mackey, 773 So.2d 118, 122 (Fla.Dist.Ct.App. 2000). 

[A] competent, reasonable individual ... would prefer that his property pass 
to his child rather than serve as a source of payment for Medicaid [sic] and 
nursing home care bills. 
 

In re Daniels, 162 Misc.2d 840, 618 N.Y.S.2d 499, 504 (Sup.Ct. 1994). In Matter 

of Labis, the court allowed a guardian to transfer the marital home to herself, the 

community spouse, as part of a Medicaid estate plan. 314 N.J.Super. 140, 142, 714 

A.2d. 335 (1998). It applied rules drawn from estate tax reduction gifting cases—

the donees were the natural objects of the subject’s bounty, did not detract or 

interrupt the quality or duration of medical care, and the person was unlikely to 

regain consciousness. 

 That approach, involving an exempt transfer that did not advance eligibility, 

but only avoided potential estate recovery,41 was extended in In re Keri, 181 N.J. 

50, 853 A.2d 909 (2004), to gifts made to adult sons who had been providing care, 

                                         
41  If the community spouse who is a joint tenant by the entirety predeceases, 
then absent other bases for exclusion, the home becomes the property of the 
institutionalized spouse and, at best, is subject to recovery against his estate. 42 
U.S.C. § 1396p(b)(1)(A). If transferred as allowed to the community spouse prior 
to her death, 42 U.S.C. § 1396p(c)(2)(A)(i), it is exempt from recovery in most 
states, although if she predeceases, he may be required to make an elective share 
claim or lose benefits. 
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but not enough to come within the exclusions,42 while reserving funds to pay for 

care for the penalty period that would result. The court rejected the idea that doing 

what the law specifically permitted was not consistent with public policy: 

... Congress has carefully defined and circumscribed Medicaid planning ....  
By its actions, Congress has set the public policy for this program and 
although some might choose a different course, the law has not. Few would 
suggest that it is improper for taxpayers to maximize their deductions under 
our tax laws to preserve income for themselves and their familiar ... . So 
long as the law allows competent persons to engage in Medicaid planning, 
incompetent persons, through their guardians, should have the same right ... 

 
181 N.J. at 69, 853 A.2d at 920. 

 Indeed, Medicaid is so pervasive throughout our health care system today 

that an attorney who fails to take into account potential Medicaid benefits may be 

committing malpractice,43 and a trustee who spends trust assets without 

                                         
42 42 U.S.C. § 1396p(c)(2)(A)(iv) (permitting transfer of home to adult child 
who for two years or more “provided care ... permitt[ing ... the] individual to reside 
at home rather than in” a nursing home). 
 
43 Dept. of Social Services v. Saunders, 724 A.2d 1093, 1105 (Conn. 1999)(rejects 
attorney general’s opposition to court-created special needs trust; failure to 
establish one might be dereliction of duty of court and guardian); see also Estate of 
Quillin v. Estate of Woodward, 2009-Ohio-2409  (Ohio Ct. App., 5th Dist. 2009) 
(action against attorney’s estate for failure to draft trust as special needs trust; 
barred by statute of limitations). 
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considering the availability of public benefits may have breached its duties of 

diligence, loyalty, prudence, or due care.44 

 There is simply nothing “smelly” about Medicaid planning. To criticize 

those who engage in it blames the victims for attempting to make the best of a 

system filled with fine lines and capricious choices. Like Appellants, they are 

typically the ones who have paid their taxes conscientiously throughout their lives, 

and their health insurance premiums, and who late in life have the misfortune to 

suffer (or be married to someone who suffers) from a medical condition that does 

not trigger eligibility for conventional medical insurance. Most apposite is the 

comment of the New York court in Matter of Shah, 694 N.Y.S.2d 88, 257 A.D.2d 

256 (N.Y.App.Div.,2d Dept. 1999), aff’d, 95 N.Y.2d 148, 733 N.E.2d 1093, 711 

N.Y.S.2d 824 (2000): 

No agency of the government has any right to complain 
about the fact that middle-class people confronted with 
desperate circumstances choose voluntarily to inflict 
poverty upon themselves when it is the government itself 

                                         
44 Liranzo v. LI Jewish Education/Research (N.Y. Sup.Ct., Kings Cty., No. 
28863/1996, June 25, 2013) (corporate trustee’s failure to ascertain availability of 
public benefits and spending funds for goods and services available from Medicaid 
was a breach of its duties of diligence, loyalty, and prudence), discussed in, e.g., 
Robert M. Freedman, et al., “Analyzing the Unique Duties and Obligations of 
Special Needs Trusts,” SchiffHardin, Sept. 16, 2013, available on-line 
http://www.schiffhardin.com/File%20Library/Publications%20(File%20Based)/PD
F/NYLJ_Freedman_Lutzky_Mechaly_20130916.pdf. 
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which has established the rule that poverty is a 
prerequisite to the receipt of government assistance in 
defraying the costs of ruinously expensive, but absolutely 
essential medical treatment. 

 
II. CONGRESS HAS PROVIDED PRECISE RULES GOVERNING 

MEDICAID ELIGIBILITY; THERE IS NO LEGAL BASIS FOR 
STATE AGENCIES OR COURTS TO SUPPLEMENT THEM. 

 
 In general “actuarial soundness,” drawn from the term actuary,45 concerns 

large numbers of similar cases involving some form of financial liability, e.g., 

health insurance, pensions or retirement plans, or property, casualty and liability 

insurance. There is no single, all-encompassing definition, but the term always 

involves aggregations with multiple participants. A recent report of the American 

Academy of Actuaries identifies definitions in different areas, their common 

feature being large numbers and risk spreading.46 Courts, too, discuss actuarial 

soundness in the context of pensions and aggregated claims or plans.47 

                                         
45 The actuary was originally someone who kept accounts, or a clerk, but in the 
19th century began to be limited to the chief clerks of insurance companies and the 
like. See M.E.Ogborn, “The Professional Name of Actuary,” in the Journal of the 
Institute of Actuaries, Vol. 82, p. 233 (1956), available on-line at 
http://www.actuaries.org.uk/research-and-resources/documents/professional-name-
actuary. 
46 

Small employer health benefit plan premiums rates are actuarially sound if 
... projected premiums in the aggregate ... are adequate to provide for all 
expected costs ... 
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 CMS introduced the notion of “actuarial soundness” into Medicaid analysis 

with respect to a single transaction when it first dealt with annuities in 1994.  Thus, 

CMS’s application of the phrase “actuarially sound” to the purchase of one annuity 

or operation of one special needs trust is without historical foundation in the use of 

that term by actuaries, courts, or anyone else.  

                                                                                                                                   
American Academy of Actuaries, Actuarial Soundness: A Special Report (May 
2012), p. 2, quoting the Actuarial Standards of Practice, No. 26, a publication of 
the Actuarial Standards Board. With respect to public employee pension plans, 
 

the term appears generally in reference to the funding of a plan, usually in 
the context of the broad notion of having a rational pattern of funding that is 
anticipated to accumulate sufficient assets in a plan to make pension 
payments when they come due – a period that can extend many years into 
the future ... .  

 
Actuarial Soundness, p. 12. For casualty insurance, where the term was in use 
since the early 1900s, the notion was summarized in a Proceedings of the Casualty 
Actuarial Society: 
 

[A]n actuarially sound loss (or loss adjustment expense) reserve is defined as 
a provision based on estimates derived from reasonable assumptions and 
appropriate actuarial methods for the unpaid amount required to settle all 
claims and associated claims expenses. 

 
Actuarial Soundness, p. 17. 
 
47 E.g., Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978). 
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 CMS used the term in two situations (annuities48 and the "for the sole benefit 

of"49 concept) with the common intent being to assure that only the prospective 

Medicaid beneficiary receive the asset at issue. To be sure, Congress later 

expanded that slightly to include the other individuals to whom a Medicaid 

applicant or beneficiary could make unrestricted gifts—spouses and disabled 

children50—but it did not go beyond CMS’ concern to limit the payout of annuities 

or special needs trusts to the intended beneficiaries. 

 With respect to annuities, CMS was primarily concerned with making sure 

that no one but the Medicaid applicant receive payments from the annuity. In its 

State Medicaid Manual, it said the term of the annuity payout could not last longer 

than the expected life of the annuitant as measured by the Social Security life 

expectancy tables.  The theme of its one-paragraph discussion of annuities is that 

an annuity’s term may not be longer than the expected lifetime of the applicant 

without triggering a transfer penalty, so that no one but the annuitant would receive 

payments.51 

                                         
48  SMM § 3258.9.B.6. 
49  SMM § 3257.B.6. 
50  42 U.S.C. §§ 1396p(c)(2)(A), 1396p(c)(2)(B). 
51 To be sure, this reflects a strikingly unsophisticated understanding of life 
expectancy tables, one that caused CMS to be under vigilant in precluding 
purchases for the benefit of others. See Ron M. Landsman, When Worlds Collide: 
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 That CMS’ focus was on someone other than the annuitant getting annuity 

payments is further confirmed by its illustrations and its explanation for evaluating 

the amount of the transfer. It provides two examples of annuities, one actuarially 

sound and one not. Where the individual with a life expectancy of nearly 15 years 

purchased an annuity with a payout term of 10 years, two-thirds of the life 

expectancy, CMS said the annuity was actuarially sound. In the other case, CMS 

explained: 

[I]f a male at age 80 purchases [an] annuity for $10,000 to be paid over the 
course of 10 years, his life expectancy is only 6.98 years. Thus, a payout of 
the annuity for approximately 3 years is considered a transfer of assets for 
less than fair market value and that amount is subject to penalty. 
 

SMM § 3258.9B (emphasis added). “Approximately three years” refers to the 

period of the payment term, ten years, lasting longer than the expected life of 6.98 

years by 40%. The payments by the annuity during those three years could be 

expected to be paid to a third-party after the death of the annuitant. Those 

payments would thus constitute a transfer subject to penalty. Plainly, an annuity 

that paid out for a period less than life expectancy would have no expected 

payments to third parties and would thus not constitute a transfer.52 

                                                                                                                                   
State Trust Law and Federal Welfare Programs, 10 NAELA Journal 25, 47 n. 127 
(April 2014). 

52 This also illustrates yet another way in which the State agency, as well as the 
lower court, err since both treated the entire purchase price as the amount 
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 The requirement that special needs trusts "for the sole benefit of" a disabled 

individual make payments on an “actuarially sound” basis was similarly designed 

to foreclose the opportunity to make payments from the trust to or for non-disabled 

remainder beneficiaries. This could easily happen, for example, if an older person 

seeking benefits funded a trust for a disabled grandchild and then named others to 

take in case assets remained at the latter’s death.53 To forestall someone else 

getting trust payments and to make sure they went only to the disabled beneficiary, 

CMS required that distributions be made on an “actuarially sound” basis, meaning 

not longer than the disabled person’s life expectancy. 54 That the purpose is to 

foreclose payments to others is made clear by the alternative CMS offered—it 

would relieve such third-party trusts of the “actuarial sound” requirement if, but 

only if, the trust had a payback clause, not otherwise required, 55 that is, no one but 

the trust beneficiary would receive the assets of the trust until after Medicaid was 

repaid in full. 

                                                                                                                                   
transferred, whereas CMS plainly identifies only the amount payable during the 
period in excess of the expected life as the amount transferred. 
53 Self-settled trusts under 42 U.S.C. § 1396p(d)(4)(A) cannot benefit anyone 
other than the disabled beneficiary until Medicaid has been re-paid in full. On the 
other hand, so-called (c)(2)(B) trusts, whose funding is authorized as an exception 
to Medicaid anti-transfer rules under 42 U.S.C. §§ 1396p(c)(2)(B)(iii)-(iv), have 
no payback obligation.  

54  SMM § 3257.B.6. (defining the phrase "for the sole benefit of"). 
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 In 2006, in amending the Medicaid transfer of asset rules, Congress adopted 

the phrase “actuarially sound” with respect to annuities in a form strikingly similar 

to the use of the term by CMS in the SMM, referring to SSA chief actuary tables, 

and without providing any other meaning to the phrase. The history of this phrase 

with respect to the purchase of annuities spans two decades; by incorporating the 

phrase into the Medicaid Act, Congress accepted the meaning the phrase has 

developed over the history of its use by CMS.  

 The lower court properly held that the annuities in this case were actuarially 

sound as CMS defined that term and as Congress adopted that term in the 

Medicaid Act. (“The Plaintiffs' life expectancies were all greater than the terms of 

the annuities by a large margin, therefore the annuities may be considered 

actuarially sound under 42 U.S.C. § 1396p(c)(1)(G)(ii)(1)”) (J.A. 22).  But, relying 

on a single sentence in the SMM, the lower court added a new requirement, that 

“the term of the annuity should bear a reasonable relatedness to the beneficiary's 

life-expectancy (but within the life expectancy of the applicant) to avoid penalty.” 

The lower court called its reasonable-relatedness test a “sniff-test.” (“The relation 

of life expectancy to the annuity term of years does not pass the `sniff-test’ for any 

of the ELCO annuities at issue.”) (J.A. 23). 

                                                                                                                                   
55  SMM § 3257.B.6.  
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 This approach does not bear scrutiny. The district court's additional 

requirement is only justified if it reflects Congress’ intent, something the district 

court did not claim to find.  But reasonable-relatedness was not even CMS’ intent 

when it first applied the phrase "actuarially sound" to an individual in 1994.  

 The problem CMS solved in defining the phrase actuarially sound was the 

prevention of assets going to someone other than the Medicaid applicant by the 

applicant purchasing an annuity that might outlast his life expectancy, a problem 

not created by an annuity with a duration shorter than the applicant's life 

expectancy.56  It is Congress’ intent that controls here, and to the extent the phrase 

came from CMS, we can infer Congress’ intent from how CMS used the phrase. 

To CMS, the phrase "actuarially sound" means an annuity or trust that makes 

payments only to the Medicaid beneficiary or (as added by Congress) to the people 

to whom the applicant could make exempt transfers—spouses and disabled 

children. Short-term annuities like the ones involved here plainly satisfy that 

definition.  

                                         
56 CMS told the states that “[i]f the individual is not reasonably expected to 
live longer than the guarantee period of the annuity, the individual will not receive 
fair market value for the annuity based on the projected return.”  SMM § 
3258.9(B) (emphasis added).  
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 To read more into the text of the statute as passed is a violation of the public 

policy that Congress established through the Medicaid Act.  Bennett v. Ky. Dep't of 

Educ., 470 U.S. 656, 669 (1985) ("federal grant programs originate in and remain 

governed by statutory provisions expressing the judgment of Congress concerning 

desirable public policy.");  James v. Richman, 547 F. 3d 214, 219 (3d Cir. 2008): 

 Medicaid is established through an exhaustive set of 
statutes that thoroughly detail what benefits are to be 
available and to whom they should be provided. See 42 
U.S.C. § 1396 et seq.  In this context, we do not create 
rules based on our own sense of the ultimate purpose of 
the law being interpreted, but rather seek to implement 
the purpose of Congress as expressed in the text of the 
statutes it passed. 

Case: 14-1328     Document: 003111630007     Page: 38      Date Filed: 05/27/2014



 

33 
 

CONCLUSION 

 The Court should reverse the lower court and find that the annuities in 

question were “actuarially sound” and thus did not subject the Appellants to 

penalty periods. 
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