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CAL DKT. NO. HMA 10517-12 and HMA 05499-13

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Petitioner, A.G., contests the July 6, 2012, denial by the Division of Medical

Assistance and Health Services (DMAHS) and the Bergen County Board of Social

Services (agency) of her application for Medicaid Only due to excess income, that is,

countable income of $2,130.72. (Exhibit D.1) Petitioner’s countable income included a

portion of her aid and attendance (A&A) benefit, which put her over the income eligibility

limit of $2,094. She requested a hearing, and the matter was transmitted to and filed

with the Office of Administrative Law (CAL) on August 6, 2012.

Subsequently, petitioner became the lead plaintiff in a class action filed in the

United States District Court for the District of New Jersey, Camden Vicinage. That

matter is congruent to the matter before the CAL, except that in the District Court the

plaintiff requested injunctive relief. The defendants moved to dismiss for the same

reasons contended in the instant matter. The District Court agreed with the plaintiff on

the merits, but denied the motion because the issue of injunctive relief had not yet been

resolved. The CAL notes that the class action had not been certified at the date of the

District Court decision, which was November 10, 2013 (copy attached).

Meanwhile, the agency changed its position, and considers all A&A to be pension

rather than countable income. (Letter from the agency dated March 18, 2013,

Attachment H to petitioner’s July 18, 2013, Motion and Brief; and Vanarelli Certification.)

The agency approved petitioner’s “re-application” effective March 13, 2013.

Accordingly, the A&A issue became moot and is no longer a contested matter

before the CAL.

Petitioner contends that the effective date of her Medicaid eligibility should be

May 2012, ten months earlier, the date of her original application. Petitioner requested

a hearing regarding the effective-date issue, which became the subject of HMA 05499-

1 Exhibits are as marked and attached to petitioner’s motion unless otherwise indicated.
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13, which was consolidated with the original action, HMA 10517-12. A hearing was

scheduled for July 29, 2013. However, the parties conferenced and agreed that as

there are no material facts in dispute, the matter could be resolved by motions,

confirmed by a May 30, 2013, letter from counsel. The parties filed dispositive motions,

briefs, and answers addressing both issues, received at the CAL on July 19, 2013, and

August 2, 2013, from petitioner, and on July 31, 2013, and August 20, 2013, from

respondents. The Acting Director and Chief Administrative Law Judge extended the

time for issuing the Initial Decision until November 18, 2013, and subsequently to

January 2, 2014.

ISSUE

The only remaining issue is the effective date of petitioner’s Medicaid benefits.

FINDINGS OF FACT

Based on the testimony and documents of record, I FIND:

Petitioner applied for Global Options Medicaid in March 2012. The total Veterans

Pension benefit was $1,094 (Exhibit E). Initially, the Department of Veterans Affairs

(VA) A&A benefit was bifurcated to include a pension amount of $684 monthly and A&A
of $410 monthly. (May 23, 2012, VA letter.) (Exhibit C). Accordingly, by letter dated July

6, 2012, the agency denied petitioner’s Medicaid Only benefit due to excess income of

$36.72 (Exhibit D). The excess was based squarely on the RSDI benefits and VA

Pension total, as this amount exceeded the Medicaid Only income limit of $2,094.
Petitioner contested the matter and requested a hearing. During this time, a class
action was filed in federal court, the claim being that all A&A is not a countable benefit.

By letter dated February 14, 2013, the VA stated that the petitioner is receiving a
death pension with A&A. (Exhibit l.)2 Since the former would not be payable but for

2 Exhibits to Flora Ceritfication.
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A&A entitlement, the entire amount of the payment per month is considered A&A

(Exhibit F).

By letter dated March 18, 2013, the agency advised the petitioner that her

Medicaid Only would continue effective March 13, 2013, as countable income is

determined to be $1,467.72, which is less than the income eligibility limit (Exhibit H and
Exhibit J to Flora Certification).

By letter dated March 29, 2013, the petitioner advised the agency that she would
contest the effective date, which she claimed to be the date of the original application
(Exhibit K to Flora Certification). The petition was filed and transmitted to the OAL as a
contested matter, which was consolidated with the original claim regarding the status of
A&A. It should be noted that internet websites describing A&A characterize it as an
enhanced pension benefit rather than compensation. The OAL takes official notice of
these VA messages.

By Medicaid communication number 87-22 issued August 24, 1987, the Director
of the DMAHS stated, inter alla, “income received as a direct result of application for VA
Aid and Attendance will not be counted in the financial eligibility determination.” (Exhibit
L to Flora Certification). The DMAHS acknowledged VA clarifications by Medicaid
communication number 12-09 of April 17, 2012 (Exhibit M to Flora Certification).

LEGAL AUTHORITY AND ANALYSIS

Medicaid is a federally funded and regulated program implemented by the states,
the purpose of which is to provide medical assistance to the aged, blind, or disabled,
and to those who lack the income and resources to meet the costs of necessary
medical services. 42 U.S.C.A. § 1396 et N.J.S.A. 30:4D-1, et g; N.J.A.C.
10:71-2.2(e), 3.1(b). There are income eligibility limits. However, to the point, income is
not countable if it is from the VA resulting from unusual medical expenses. 20 C.F.R.

§ 416.1103(a)(3), (7) (2013).
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The OAL has jurisdiction over this matter. N.J.S.A. 52:14B-2(b); N.J.S.A.

52:14F-1. The CAL acquires jurisdiction over a matter only after it has been determined

to be a contested case by an agency head and has been filed with the OAL or is

otherwise authorized by law. N.J.A.C. 1:1-3.2(a). A “contested case” is

an adversary proceeding . . . in which the legal rights, duties,
obligations, privileges, benefits or other legal relations of
specific parties are required by constitutional right or by
statute to be determined by an agency by decisions,
determinations, or orders, addressed to them or disposing of
their interests, after opportunity for an agency hearing
designed to result in an adjudication concerning the rights,
duties, obligations, privileges, benefits or other legal
relations of specific parties over which there exist disputed
questions of fact, law or disposition relating to past, current
or proposed activities or interests.

[N.J.A.C. 1:1-2.1.1

As the issue involving the extent to which the petitioner’s A&A is included in

countable income for Medicaid purposes has been resolved in petitioner’s favor, there is

no longer a factual dispute for the CAL to resolve. Accordingly, the issue is moot and is

thereby no longer justiciable at the CAL.

The Medicaid Only regulations state that the date of the effective disposition of

an application means, “In the case of an approved application, the effective date of the

application. (Either the date of application, or the date of form PA-IC, whichever is
earlier).” N.J.A.C. 10:71-2.3. There are income eligibility standards that must be met

for an application to be approved, and exclusions in the determination of countable

income. N.J.A.C. 10:71-5.6, -5.3. N.J.A.C. 10:71-5.3(a)(3) provides that “third-party

payments for medical care or services including room and board furnished during
medical confinement shall be excluded.”

It is an axiomatic principle of administrative law that a reviewing court or tribunal
will give deference to an agency’s interpretation of a law or regulation that it administers
and enforces unless found to be arbitrary, capricious, or unreasonable. In this matter,
the agency apparently received no explanation from the VA why it changed its position.
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It is unclear under what authority the respondents required the petitioner to re-apply for

Medicaid, since the initial dispute over the countability of A&A in income was not

resolved but was pending before this tribunal and in a class action before a federal

court.

The CAL has not received an explanation why the VA and the respondents

“clarified” their position on A&A benefits, in that the entire benefit is not countable

income. Nevertheless, the CAL defers to that interpretation, based on which petitioner’s

Medicaid eligibility is established.

As the two pending matters arise out of the same facts and were consolidated

accordingly, the CAL does not consider the effective-date issue as based on the notion

that the petitioner asked for retroactive benefits, but rather, as a request for a decision

that the original application was meritorious and should have been determined in

petitioner’s favor on the date of application in accordance with the regulation. Although

respondents correctly cite N.J.A.C. 10:49-22.1(b) as proscribing retroactive Medicaid

eligibility, this tribunal does not consider any relief awarded to petitioner to be

retroactive. Rather, it is the natural consequence of affording a party due-process

review of a contested agency decision.

CONCLUSION

Based on the foregoing findings of fact and legal authority, I CONCLUDE that the

petitioner’s entire A&A is not countable income for Medicaid purposes and that

petitioner’s Medicaid CnIy entitlement is effective May 2012, the date of her original
application.

DISPOSITION AND ORDER

Based on the foregoing findings of fact and conclusion of law, I decide this matter
in favor of the petitioner and ORDER her Medicaid benefits effective beginning May
2012.
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I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF

MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration.

This recommended decision may be adopted, modified or rejected by the

DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH

SERVICES, the designee of the Commissioner of the Department of Human Services,

who by law is authorized to make a final decision in this matter. If the Director of the

Division of Medical Assistance and Health Services does not adopt, modify or reject this

decision within forty-five days and unless such time limit is otherwise extended, this

recommended decision shall become a final decision in accordance with N.J.S.A.

52:14B-1O.

Within seven days from the date on which this recommended decision was

mailed to the parties, any party may file written exceptions with the DIRECTOR OF THE

DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, P0

Box 712, Trenton, New Jersey 08625-0712, marked “Attention: Exceptions.” A copy

of any exceptions must be sent to the judge and to the other parties.

December11, 2013

DATE JAMES A. GERAGHTY, AU

Date Received at Agency:

Date Mailed to Parties:

db
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APPENDIX

List of Witnesses

For Petitioner

None

For Respondent

None

List of Exhibits

Exhibit C May 23, 2012 VA letter

Exhibit D July 6, 2012 Medicaid Only denial-excess income

Exhibit E VA notice awarding Aid and Attendance

Exhibit F February 14, 2013 VA notice that gross benefit of $1,114 per month entire

amount is considered A&A

Exhibit G (Not in evidence)

Exhibit H March 18, 2013 Bergen County notice that Medicaid Only benefits will

continue effective May 13, 2013

Exhibit J Flora Certification- February 14, 2013 VA letter

Exhibit K Flora Certification- Intent to challenge effective date

Exhibit L August 24, 1987 letter from VA on A&A

Exhibit M April 17, 2012 Division of Medical Assistance and Health Services
Medicaid Communication 12-09

8



Notice

The decision issued by the Administrative Law Judge in the above-listed
matter is attached. Do not reply to this email address, other than to notify OAL
that you received the email in error. All other email replies will be deleted without
response. You should refer to the concluding paragraph of the attached decision
for information concerning your rights to file exceptions or to appeal this decision.

If you have received this e-mail in error, please immediately notify us by
return e-mail or by telephone at 609-insert phone number and delete this
message.

This e-mail message and any attachment to this e-mail message contain
information that may be legally privileged and confidential from the State of New
Jersey, Office of Administrative Law. If you are not the intended recipient, you
must not review, transmit, convert to hard copy, copy, use or disseminate this e
mail or any attachments to it.


