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STATEMENT OF THE CASE AND PROCEDURAL HISTORY

M.K., through her power of attorney and son, D.K., appeals the September 13,

2012, imposition of a $59,994.45 transfer penalty by the Somerset County Board of

Services. The penalty would delay her eligibility for Medicaid from June 1, 2012, to

January 25, 2013. By letter dated September 19, 2012, M.K. requested a fair hearing,

and the contested case was transmitted to the Office of Administrative Law (OAL),

where it was filed on November 26, 2012. N.J.S.A. 52:14B-1 to -15; N.J.S.A. 52:14F-1

to -13.

Originally, the case was set down before Administrative Law Judge Susan

Scarola on April 9, 2013. At the parties’ request, it was adjourned, following motions for

summary decision. On April 10, 2013, AU Scarola entered an order denying the

motions, on grounds the record lacked material facts. Specifically, she determined that

it required sufficient information to determine whether the two adult children who

received the transfers suffered long-term disability and remained blind or disabled under

Social Security medical criteria. The matter again was assigned for hearing, this time to

the undersigned. A July 23, 2013, hearing date was adjourned, as the parties again

sought to resolve the matter through summary decision, with additional information from

that supplied to AU Scarola. Following the submission of additional undisputed facts

and new briefs, the record closed. At this juncture, the issues are: 1. Whether a

transfer-of-assets penalty must be imposed where gifts have been made to disabled

adult children who were over age sixty-five at the time of the transfers; and 2. Whether

the “sole benefit” requirement applies to this situation.

FACTUAL DISCUSSION

The facts that follow are not in dispute. During the sixty-month look-back period,

petitioner M.K. made transfers or gifts to her adult disabled daughter, S.L., and her adult

disabled son, l.D.K. Her daughter received $5,500 in total; the son, $54,494.45. The

daughter, born April 29, 1942, was determined to be disabled by the Social Security

Administration in 2004, prior to the date of any transfers. Similarly, son l.D.K., born

December 27, 1943, was found to be disabled by the Social Security Administration in

2



OAL DKT. NO. HMA 15716-12

1997, many years prior to the transfers. When the two children reached full retirement

age of sixty-five-—S.L. on April 29, 2007, l.D.K. on December 27, 2008—the Social

Security Administration moved their benefits from disability retirement to regular

retirement. Both children were over sixty-five at the time that the asset transfers were

made.

Petitioner M.K. applied for Medicaid on June 11, 2012. The gifts were made by

the Medicaid applicant to her adult disabled children outright and not in trust. The

Board has now stipulated that petitioner’s adult children, S.L. and l.D.K., continue to be

totally medically disabled.

LEGAL ANALYSIS AND CONCLUSION

Under the CAL rules, summary decision may be granted where “there is no

genuine issue of material fact challenged,” and “the moving party is entitled to prevail as

a matter of law.” N.J.A.C. 1:1-12.5(b). These provisions mirror the summary-judgment

language of R. 4:46-2(c) of the New Jersey Court Rules. See Brill v. Guardian Life Ins.

Co. of Am., 142 N.J. 520 (1995). In deciding whether a genuine issue of material fact

exists, a court must consider “whether the competent evidential materials presented,

when viewed in the light most favorable to the non-moving party, are sufficient to permit

a rational fact finder to resolve the alleged disputed issue in favor of the non-moving

party.” Brill, supra, 142 N.J. at 540. Thus, where the evidence “is so one-sided that one

party must prevail as a matter of law,” summary decision should be granted. lLd.

(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S. Ct. 2505, 2511, 91

L. Ed. 2d 202, 214 (1986)).

Here, the factual holes that caused AU Scarola to deny summary decision have

been closed. Consequently, there appears to be no genuine issue of fact, and

therefore, I CONCLUDE that the matter is appropriate for summary decision as a matter

of law.

The primary issue is whether N.J.A.C. 10:71-4.10(a)(2) requires application of a

transfer penalty when the Medicaid applicant’s children/beneficiaries are permanently
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and totally disabled and over age sixty-five. The County contends that on reaching

retirement age and receiving a regular retirement allowance, the children ceased to fall

within the special exemption for disabled persons The County points to the portion of

the Social Security Act that states, “A period of disability shall end with the close of

whichever of the following months is the earlier: (i) the month preceding the month in

which the individual attains retirement age . . , or (ii) the month preceding (I) the

termination month . . . , or, if earlier (II) the first month for which no benefit is

payable.. . .“ 42 U.S.C.A. § 416(i)(2)(D). The County contends that, under this

language, an individual’s period of disability is not indefinite, but rather ends when the

individual reaches retirement age.

Medicaid is a federal program under Title XIX of the Social Security Act, 42

U.S.C.A. § 1396 to 1396w-5. The program is funded by the federal government and

administered by the states, including New Jersey. A.K. v. DMAHS, 350 N.J. Super. 175

(App. Div. 2002). New Jersey participates in Medicaid through the New Jersey Medical

Assistance and Health Services Act, N.J.S.A. 30:4D-1 to -19.5. Pursuant to that statute,

the Division of Medical Assistance and Health Services (DMAHS) has promulgated

regulations implementing New Jersey’s Medicaid Only and Medically Needy Medicaid

programs. For eligibility, these rules include financial limits on resources ($2,000

maximum for an individual), and penalties for certain types of transactions transferring

assets to create Medicaid eligibility, if those events occur within what is known as the

“look-back period,” the five years prior to Medicaid application. Under the Deficit

Reduction Act (DRA) of 2005 (enacted February 8, 2006), if an applicant transfers

assets for less than fair market value during the look-back period, then those assets are

included as eligible resources available to the applicant, and a period of ineligibility is

imposed, which is known as the transfer penalty. 42 U.S.C.A. § 1396p(c)(1); N.J.A.C.

10:71-4.10(a). Congress has, however, created specific exceptions to this penalty

requirement. The language at issue in this matter is the following:

(2) An individual shall not be ineligible for medical
assistance by reason of paragraph (1) to the extent that-
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B. the assets-

(iii) were transferred to, or to a trust
(including a trust described in subsection
(d)(4)) established solely for the benefit of, the
individual’s child described in subparagraph
(A)(ii)(ll), or

(iv) were transferred to a trust (including a
trust described in subsection (d)(4))
established solely for the benefit of an
individual under 65 years of age who is
disabled (as defined in section 1614(a)(3)) [42
U.S.C.S. § 1382c(a)(3)]

[42 U.S.C.A. § 1396p(c)(2).]

Subparagraph (A)(ii)(ll) describes the individual’s child as a child who, “(with respect to

States eligible to participate in the State program established under title XVI [42

U.S.C.A. § 1381 g]) is blind or permanently and totally disabled, or (with respect

to States which are not eligible to participate in such program) is blind or disabled as

defined in section 1614 [42 U.S.C.A. § 1382c].” 42 U.S.C.A. § 1396p(c)(2)(A)(ii)(ll).

In 2009, following the nonprecedential decision Sorber v. Velez, 2009 U.S. Dist.

LEXIS 98799 (D. N.J. October 23, 2009), the DMAHS determined that 42 U.S.C.A.

§ 1396p(c)(2)(B)(iii) permitted transfers directly to a disabled or blind child, as well as to

a sole benefit trust for those individuals. See A.D. v. DMAHS, HMA 07269-09, Initial

Decision (November 18, 2009), adopted, Dir. (December 24, 2009),

<http://njIaw.rutgers.edu/collections/oal/>. In Sorber, Judge Thompson had determined

that the “sole benefit” language applied solely to trusts, and that direct transfers to

disabled individuals did not require any special arrangement to guarantee sole benefit.

The issue then becomes whether the type of benefit paid by the Social Security

Administration is determinative of disability. In her denial of the summary-decision

motions, AU Scarola noted that N.J.A.C. 10:71-4.10(e)(5)(i) provides that if a child does

not have a determination from the Social Security Administration of blindness or
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disability, the blindness or disability will be evaluated by the Disability Review Unit of the

DMAHS (in accordance with regulation). I CONCLUDE, as did she, that the regulations

contemplated that the Social Security Administration’s determination was not the only

method of determining whether an individual’s child is disabled or blind. Moreover, the

adult child at issue in A.D. v. DMAHS was “over 65 years old and . . . prohibited from

setting up a trust under 42 U.S.C.A. § 1396p(d)(4)(a),” but nonetheless treated as

meeting the definition as “disabled pursuant to the Social Security Administration.” Q.
v. DMAHS, supra, HMA 07269-09, Dir. (December 24, 2009),

<http://njlaw.rutgers.edu/collections/oal/>. Here, the children were treated as disabled

by the Social Security Administration prior to turning age 65, and the County has

conceded that both children suffer from long-term disabilities. Therefore, I CONCLUDE

that the transfers to E.K.’s adult disabled children during the look-back period fall within

the exemption created by Congress and New Jersey’s regulations.

ORDER

The County’s imposition of a transfer penalty is hereby NOT affirmed, and

Medicaid eligibility is ORDERED effective June 1, 2012.

I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF

MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration.

This recommended decision may be adopted, modified or rejected by the

DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH

SERVICES, the designee of the Commissioner of the Department of Human Services,

who by law is authorized to make a final decision in this matter. If the Director of the

Division of Medical Assistance and Health Services does not adopt, modify or reject this

decision within forty-five days and unless such time limit is otherwise extended, this

recommended decision shall become a final decision in accordance with N.J.S.A.

52: 14B-1 0.
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Within seven days from the date on which this recommended decision was

mailed to the parties, any party may file written exceptions with the DIRECTOR OF THE

DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, P0

Box 712, Trenton, New Jersey 08625-0712, marked “Attention: Exceptions.” A copy

of any exceptions must be sent to the judge and to the other parties.

DATE

August 22, 2013

Date Received at Agency:

Date Mailed to Parties:

/caa

LAURA SANDERS

Acting Director and Chief

Administrative Law Judge

August 22, 2013

Auaust 22. 2013
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EXHIBITS

No exhibits—See letter stipulations
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