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JACOBSON, A.J.S.C. 
 This matter comes before the court by way of a Verified Complaint filed by 

Eileen Siegeltuch, Esquire, attorney for Lorraine D. Rubaltelli (the “Plaintiff” or 

“Lorraine”), to compel an accounting of the Estate of Aurelia DeFrank (the “Estate”). An 

Order to Show Cause issued on September 7, 2010, and Jonas Singer, Esquire, attorney 

for the Executor, Lorraine’s sister Diane C. DiDonato (the “Defendant” or “Diane”), filed 

an Answer and agreed to provide an informal accounting.1 Thereafter, the parties 

engaged in discovery and attempted unsuccessfully to resolve the dispute through 

mediation. Following various conferences and scheduling orders, a deadline was set for 

the filing of summary judgment motions. 

 Defendant filed a motion seeking summary judgment that certain joint accounts in 

the names of Decedent and Defendant are non-probate assets subject to the Multiple-

Party Deposit Act (the “MPDA”), N.J.S.A. §17:16I-1 et seq., and that upon Decedent’s 

death the accounts became Defendant’s sole property and not part of Decedent’s estate. 

                                                 
1 The Court uses the parties’ first names for clarity and intends no lack of respect. 
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Plaintiff cross-moved for a ruling that Defendant shared a confidential relationship with 

Decedent and that, because Defendant has not rebutted the presumption of undue 

influence, the MPDA does not control and the accounts belong to the estate. Oral 

argument on both motions was heard on December 9, 2011. 

STATEMENT OF FACTS 
 Aurelia DeFrank died on August 18, 2009, as a resident of Mercer County, New 

Jersey. An original will dated July 12, 1999 and a copy of a will dated March 21, 2002 

were discovered, both of which named the Defendant, Diane, as executor. Since neither 

document could be admitted to probate by the Surrogate, Diane filed an action in 

Superior Court to probate the 2002 will (the “Will”). Lorraine did not oppose the action, 

and judgment was entered on December 28, 2009 admitting the Will to probate. Letters 

testamentary were issued to Diane upon her qualification before the Mercer County 

Surrogate. 

 Decedent resided throughout her adult life in Mercer County, New Jersey, 

working for twenty-eight (28) years at General Motors and raising a family. Decedent 

was married to Frederick DeFrank. Two (2) daughters were born of the marriage: 

Lorraine and Diane. Frederick DeFrank died in 1987, and Decedent did not remarry. The 

record suggests that during his lifetime Frederick DeFrank took primary control over the 

family finances. Frederick DeFrank died testate, and Decedent inherited his entire estate 

in accordance with the terms of his will. Diane has produced evidence supporting her 

claim that although Decedent inherited her husband’s probate assets, Frederick DeFrank 

died possessed of joint bank accounts that passed outside of probate to Lorraine. (Def.’s 

Cert. ¶¶ 9-10, Exs. I, M, Nov. 8, 2011). Diane denies that she received any such 
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account(s) after her father’s death. Lorraine denies receipt of funds in an amount 

comparable to that of the accounts titled in the names of Decedent and Diane, but admits 

receiving at least one Vanguard joint account established by her father. (Pl.’s Cert. ¶¶ 35, 

36, Nov. 10, 2011; Pl.’s Dep. 13:22-14:3, 34:23-38:5, May 24, 2011). 

 Both daughters claim to have had good relationships with their parents. From the 

parties’ statements, however, it appears that Lorraine was closer to her father while Diane 

had more in common with Decedent. (Pl.’s Dep. 41:5-15; Def.’s Cert. ¶ 12). 

 In or around 1966, Lorraine left New Jersey to attend medical school in Italy. 

Lorraine remained for some time in Italy, earning her medical degree, getting married, 

and giving birth to a son, David. After her father was diagnosed with cancer in 1985, 

Lorraine divided her time between Italy and New Jersey, visiting 2-3 times annually until 

his death in 1987. Lorraine and her husband divorced, and in 1992 she returned 

permanently to New Jersey and moved into Decedent’s property on Carrigg Avenue in 

Ewing. That residence, where Decedent lived until her death, is a two-family residence in 

which Decedent occupied the lower level and at times rented the upstairs unit to a tenant. 

It is disputed whether Lorraine initially stayed with Decedent in her ground floor unit or 

immediately moved into the upper level where she continues to reside. During 

Decedent’s lifetime, Lorraine did not pay rent or carrying costs for the Carrigg Avenue 

residence. (Pl.’s Dep. 16:21-17:18). 

 After graduating from an out-of-state college, Diane returned to the Mercer 

County area and settled in Yardley, Pennsylvania. She accepted a position with the New 

Jersey Department of Health and Senior Services, was married, and gave birth to a 
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daughter, Diane Lynn DiDonato. At no point after childhood did Diane live in the same 

residence as her mother. 

 In 1991, Decedent executed a power of attorney (POA) naming Diane as her 

attorney-in-fact. The POA was prepared by Decedent’s union attorney, Robert D. Purdy, 

Jr., Esquire. In 2002, Decedent returned to Mr. Purdy and executed a new will and a 

second POA naming Diane as her agent. Diane denies using either POA during 

Decedent’s lifetime, and no evidence has been produced to the contrary. 

 During her lifetime, Decedent established and funded various accounts titled 

jointly in her name and the name of the Defendant, Diane. There is no evidence that 

Decedent created any such account(s) in Lorraine’s name. Diane reports that although she 

was informed of the existence of the joint accounts, she was not involved in any way in 

their creation. Lorraine has claimed that she only learned of the joint accounts upon 

receipt of the estate tax returns during discovery, but elsewhere she states that Decedent 

told her about the accounts and that the funds would go to Diane. (Pl.’s Dep. 43:11 – 

45:1). 

 Of the thirteen (13) joint accounts bearing the names of Aurelia DeFrank and 

Diane DiDonato, it appears that Decedent primarily utilized a checking account at Roma 

Bank (account no. -1522)2 to write checks for bills and other purposes. Funds from other 

accounts were sometimes transferred into the Roma checking account. Although there is 

no competent medical evidence regarding Decedent’s health, the parties agree that 

sometime after 2000, Decedent’s vision began to deteriorate and she stopped driving. 

                                                 
2 In accordance with R. 1:38-7(b), the accounts at issue are identified by the last four (4) 
digits of the account numbers because they are the subject of the litigation and cannot 
otherwise be identified. 
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(Pl.’s Cert. ¶¶ 23-24; Def.’s Cert. ¶¶ 15). Diane concedes that after Decedent’s vision 

worsened, she would write out checks from the Roma account for Decedent to sign. 

Diane affirms that at Decedent’s request she drove her to banks and other destinations. 

Throughout the Decedent’s lifetime, financial statements and other communications 

regarding the joint accounts were mailed to her at the Carrigg Avenue property and were 

not sent to Diane. (Def.’s Dep. 33:14-17, May 24, 2011). 

THE ESTATE 
 Decedent’s estate consists of real property, including a residence and vacant land, 

bank accounts, investment accounts, and unclaimed property. According to Diane’s 

informal accounting, portions of which are disputed by Lorraine, the liquid assets total 

nearly one million dollars, of which $690,000 has already been distributed, 

$345,000/each to Lorraine and Diane. It is anticipated that each party will receive further 

distribution of about $130,000, plus one-half the proceeds from an eventual sale of the 

real property. The estimated value of the real property, commonly known as 9 Carrigg 

Avenue, Ewing Township, is $273,000, and the value of a vacant lot in Ocean County 

that is also part of the estate is $175,000, making the total value of the real property about 

$448,000. Dividing that amount yields additional anticipated distributions of 

$224,000/each to Lorraine and Diane. Adding the anticipated proceeds of sale of the real 

property ($224,000/each) to the amount already received ($345,000/each) and the 

remaining liquid assets (about $130,000/each), Lorraine and Diane will each inherit 

around $699,000 from their mother’s estate. 

 The foregoing values reflect only those assets claimed to comprise Decedent’s 

estate and do not include non-probate assets. Excluded from the accounting are the 
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challenged multi-party bank accounts titled jointly in the names of Aurelia DeFrank and 

Diane DiDonato. Eleven (11) joint accounts are listed on the federal estate tax return, 

whereas thirteen (13) accounts are reflected on the New Jersey estate tax returns. 

According to the New Jersey estate tax return, the thirteen (13) accounts have a total 

value of $259,407, although Lorraine disputes this value and alleges that Diane withdrew 

or liquidated other accounts not declared on the estate tax returns. 3 Utilizing Diane’s 

figures for reference purposes only, the funds in the joint accounts, if included in the 

estate, would constitute about 16% of its total value.4 Executor’s commissions are not 

factored into this equation.  

THE JOINT ACCOUNTS 
 The accounts in dispute were created by Decedent between 1980 and 2001. All of 

the accounts are titled jointly in the names of Decedent and Diane, and Decedent alone 

contributed funds to the accounts during her lifetime. The chart below lists the title, date 

of death balance, and date of creation for each account, with the accounts being identified 

by the last four (4) digits of the account number. An asterisk (*) denotes a difference in 

the parties’ descriptions regarding an account. The parties’ statements, and the court’s 

findings as to the dates of creation of the accounts, are discussed in detail following the 

chart. 

                                                 
3 In addition to the accounts reported on the estate tax returns, Lorraine references an 
account established by Decedent on September 5, 2000 at Wachovia (-3404) and 
purportedly withdrawn by Diane on June 10, 2009, at which time the funds on deposit 
totaled $20,049.24. 
 
4 $699,000 x 2 = $1,398,000. $1,398,000 + $259,407 = $1,657,407. $259,407 / 
$1,657,407 = 0.15651. 
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Account DOD balance Date Created 

Wachovia CD -7631 $32,469.33 August 8, 2000 

Wachovia Savings -0578 $16,018.22 May 19, 2000 

Wachovia -0329 $39,389.72  *Unknown  

Roma CD -5465 $41,795.80 April 6, 1984 

Roma Savings -1043 $21,792.12 January 4, 1990 

Roma Checking -1522 $8,316.61 September 30, 1999 

BOA Money Market -5351 $16,103.02 *December 1, 2001 

BOA CD -4606 $9,112.25 *January 7, 1995 

Credit Union $16,566.81 *Unknown  

Sovereign CD -0511 $12,195.41 October 15, 1980 

Sovereign CD -9277 $23,060.06 July 10, 1995 

Sovereign Savings -6964 $11,408.17 March 24, 1992 

Sovereign Money Market -1256 $11,269.75 *July 24, 1995 

 

There is no dispute as to the dates of creation of most of the joint accounts. However, the 

record contains contradictory assertions regarding certain accounts. Having thoroughly 

reviewed the records attached to the motion papers, the court finds that the dates 

incorporated in the above table are substantiated and that there is no material dispute as to 

the date of creation of any account.  

In accepting the dates set forth in the chart, the court has considered each of 

Lorraine’s objections and Diane’s responses. Firstly, Lorraine claims that the Wachovia 

account (-0329) listed on the estate tax returns did not exist as of Decedent’s death, based 

page 7 
 



upon documentation obtained by subpoena. (Pl.’s Statement of Material Facts, ¶ 30). This 

objection has no bearing on Lorraine’s claims for relief. If Diane were to have listed an 

account not titled in Decedent’s name on the estate tax returns, that error could only 

possibly harm Diane in the event that the court were to grant Lorraine’s request to order 

all joint accounts included in the probate estate. Additionally, an erroneous increase in 

the value of Decedent’s non-probate assets would not affect the values on which Diane’s 

executor’s commissions are calculated. Thus, an undisputed date of creation for 

Wachovia account (-0329) is not necessary to the court’s analysis. 

Secondly, Lorraine asserts that two (2) accounts were created at Bank of America 

on February 24, 2002: a Money Market (-5351) and a Certificate of Deposit (-4606). 

(Pl.’s Statement of Material Facts, ¶ 49). The date identified by Lorraine is rebutted, 

however, by documents produced in response to Lorraine’s subpoena showing that the 

accounts were created on December 1, 2001 (Money Market -5351) and January 7, 1995 

(CD -4606). (Singer Cert., Dec. 5, 2011). Thus, the court accepts the dates substantiated 

by the documents produced by Diane, namely December 1, 2001 and January 7, 1995. 

 Lastly, Lorraine states that the Sovereign Bank Money Market (-1256) was 

created on December 15, 2003. (Pl.’s Statement of Material Facts, ¶ 42, Ex. X). In 

response, Diane produced a certification of a processing and research clerk at Sovereign 

Bank stating that the account was established on July 24, 1995 at a predecessor 

institution, Trenton Savings. (Delp Cert. ¶ 5, Nov. 23, 2011). Lorraine has submitted no 

evidence to contradict the date confirmed by the records custodian, but opposes the 

court’s consideration of the certification and attachments submitted after the filing of the 

summary judgment motions.  Since the court’s aim is to review the most accurate 
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information in order to reach a just result, it will consider the information provided by 

Diane. Notably, Lorraine did reply to Diane’s evidence regarding the dates of creation of 

the joint accounts, but in no case did she point to evidence that would raise a material 

dispute regarding the dates claimed by Diane.       

APPLICABLE LAW 

Summary Judgment Standard 
 Motions for summary judgment are governed by R. 4:46, which states in pertinent 

part that: 

The judgment or order sought shall be rendered forthwith if the 
pleadings…together with the affidavits…show that there is no genuine 
issue as to any material fact challenged and that the moving party is 
entitled to judgment as a matter of law. An issue of fact is genuine only if, 
considering the burden of persuasion at trial, the evidence submitted by 
the parties on the motion, together with all legitimate inferences therefrom 
favoring the non-moving party, would require the submission of the issue 
to the trier of fact.  
[R. 4:46-2.] 

The standard for summary judgment was set forth by the New Jersey Supreme Court in 

Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520 (1995). In Brill, the Court held that 

when deciding a motion for summary judgment, the court must consider whether the 

competent evidence presented, when viewed in a light most favorable to the non-moving 

party and considering the evidentiary standard, is sufficient to permit a rational fact-

finder to resolve the alleged disputed issues in favor of the non-moving party. Id. at 523. 

At the summary judgment stage, the burden of the non-moving party is merely to 

establish that a genuine issue of material fact exists.  

 A judge’s function in reviewing a summary judgment motion is not to determine 

the truth of the matter, but to decide whether there is a genuine issue for trial. Although it 

may seem at first blush that this role is quite mechanical, “there is in this process a kind 
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of weighing that involves a type of evaluation, analysis and sifting of evidential 

materials.” Id. at 536. Indeed, to defeat summary judgment, a material dispute of fact 

must be demonstrated. Disputes as to insubstantial facts will not prevent the granting of 

the motion. Id. at 530. The mere existence of a scintilla of evidence in the non-movant’s 

favor will be insufficient; there must be evidence on which the fact-finder could 

reasonably rely to find in favor of the non-movant. Id. at 532. Where the evidence is “so 

one-sided that one party must prevail as a matter of law,” summary judgment should be 

granted. Id. at 533, citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). A court 

must thus analyze the record and the parties’ contentions based on the record to 

determine whether triable issues exist. 

 Moreover, when the non-moving party bears the burden of proof at trial, the 

moving party is entitled to summary judgment when she can show that there is an 

absence of evidence to support the non-movant’s case. Brill, supra, 142 N.J. at 533-34. 

The trial court must analyze the record against the standard of proof that would apply in a 

trial on the merits. If the movant demonstrates in her motion papers that an essential 

element of her adversary’s case is lacking, it is incumbent upon the non-movant to point 

to sufficient, credible evidence in the record to show a material issue of fact for every 

element for which she bears the burden of proof at trial. Notably, conclusory assertions 

alone do not raise triable issues precluding summary judgment. See Brae Asset Fund, LP 

v. Newman, 327 N.J. Super. 129, 134 (App. Div. 1999). Nor does mere speculation about 

the existence of facts raise a triable issue where proof of such a fact is necessary to 

support a cause of action. Merchants Exp. Money Order Co. v. Sun Nat’l Bank, 374 N.J. 
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Super. 556, 563 (App. Div. 2005). Summary judgment motions thus require “a searching 

review” of the record. Brill, supra, 142 N.J. at 541. 

 Analysis of the present matter is complicated by the different burdens of proof 

that apply to the issues at hand as well as the potential for burden-shifting in the event 

that the court finds that a confidential relationship existed between the Decedent and 

Diane at the time that any or all of the joint accounts were established. However, as 

demonstrated below, the court concludes that Diane is entitled to summary judgment, 

while Lorraine’s motion must be denied. 

Joint Accounts Under the Multiple-Party Deposit Act 

 Joint accounts are generally governed by the Multiple-Party Deposit Act 

(“MPDA”), N.J.S.A. § 17:16I-1, et seq. Joint accounts are defined as accounts “payable 

on request to one or more of two or more parties whether or not mention is made of any 

right of survivorship, and regardless of whether the names of the parties are stated in the 

conjunctive or in the disjunctive.” N.J.S.A. § 17:16I-2(d). Absent an expression of a 

contrary intent in the contract terms or deposit agreement, or other convincing evidence 

of a different intent at the time the account is created, a joint account is presumed to 

belong, during the lifetime of all parties, “to the parties in proportion to the net 

contributions by each to the sums on deposit.” N.J.S.A. § 17:16I-4. However, a contrary 

presumption arises upon the death of a party to a joint account:  

Sums remaining on deposit at the death of a party to a joint account belong 
to the surviving party or parties as against the estate of the decedent unless 
there is clear and convincing evidence of a different intention at the time 
the account is created. ....  
[N.J.S.A. § 17:16I-5a].  
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Joint accounts are not subject to probate and have long been recognized as an alternate 

method of testamentary disposition, often called a “poor man’s will.” See, Sadofski v. 

Williams, 60 N.J. 385, 395 (1972).  

 The presumption of ownership by the surviving party may be rebutted by proof 

that at the time of creation the donor did not intend for the sums remaining on deposit to 

pass by right of survivorship. Most commonly, the challenger asserts that the donor 

established or re-titled the account for convenience, without understanding or intending 

to create survivorship rights. See e.g., Bronson v. Bronson, 218 N.J. Super. 389, 394 

(App. Div. 1987) (“[J]oint accounts are also sometimes used as “convenience accounts,” 

so that another party may more easily handle the financial affairs of the true owner of the 

account.”). The proof of such contrary intent must be clear and convincing; that is, the 

challenger must present evidence “so clear, direct, and weighty and convincing as to 

enable [the fact finder] to come to a clear conviction, without hesitancy, of the truth of 

the precise facts in issue.” Aiello v. Knoll Golf Club, 64 N.J. Super. 156, 162 (App. Div. 

1960). If the statutory presumption is overcome, then funds in a joint account do not pass 

by survivorship but are included in the estate of the decedent upon the death of the 

depositing party. 

Presumption of Undue Influence if Confidential Relationship Established 

Ownership by the surviving party to a joint account may also be challenged by 

showing that the survivor had a confidential relationship with the party who established 

the account. Under this approach,  

If the challenger can prove by a preponderance of the evidence that the 
survivor had a confidential relationship with the donor who established the 
account, there is a presumption of undue influence which the surviving 
donee must rebut by clear and convincing evidence. 
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[In Re Estate of Ostlund, 391 N.J. Super. 390, 401 (App. Div. 2007).] 

The nature of a confidential relationship is difficult to define, but “encompasses all 

relationships ‘whether legal, natural or conventional in their origin, in which confidence 

is naturally inspired, or, in fact, reasonably exists.’” Pascale v. Pascale, 113 N.J. 20, 34 

(1988) (internal citation omitted). Although parent-child relationships have been found to 

be among the most typical of confidential relationships, family ties alone do not satisfy 

the evidentiary burden. Ostlund, supra, 391 N.J. Super. at 401. The focus of the court 

must be on the nature of the parties’ relationship at the time that the joint account was 

created, and various factors may be relevant to determining whether the parties’ dealings 

establish a confidential relationship. If it is more likely than not that the parties shared a 

confidential relationship at the time of the creation of the account, then the burden shifts 

to the survivor to prove with convincing clarity that the creation of the account was free 

of deception or undue influence and that the depositor understood the consequences of 

the transaction. In Re Estate of Penna, 322 N.J. Super. 417, 422 (App. Div. 1999). Undue 

influence has been described as “that sort of influence that prevents the person over 

whom it is exerted ‘from following the dictates of his own mind and will and accepting 

instead the domination and influence of another.’” Pascale, supra, 113 N.J. at 30 (internal 

citations omitted).  

If the presumption of undue influence is not rebutted, then upon the death of the 

depositor the joint account is included in her estate unless the surviving party proves that 

the creation of the account was an inter vivos gift. To establish a valid inter vivos gift the 

survivor must prove: 
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(1) an unequivocal donative intent on the part of the donor; (2) an actual or 
symbolical delivery of the subject matter of the gift; and (3) an absolute 
and irrevocable relinquishment by the donor of ownership and dominion 
over the subject matter of the gift, at least to the extent practicable or 
possible, considering the nature of the articles to be given. 
 
[In Re Dodge, 50 N.J. 192, 216 (1967).] 
 

Proof that the donor intended to make a valid inter vivos gift must be demonstrated by 

clear and convincing evidence. Lebitz-Freeman v. Lebitz, 353 N.J. Super. 432, 437 (App. 

Div. 2002). 

ANALYSIS 
Disposition of the accounts at issue will be governed by the MPDA unless 

Lorraine, as the party challenging Diane’s survivorship right to the accounts, either 1) 

proves by clear and convincing evidence that at the time she created the accounts the 

Decedent did not intend that the funds on deposit at the time of her death would pass to 

Diane; or 2) proves by a preponderance of the evidence that Diane enjoyed a confidential 

relationship with Decedent at the time the accounts were created, in which case the 

burden shifts to Diane to prove by clear and convincing evidence that the creation of the 

joint accounts was not the result of undue influence. Since this matter comes before the 

court on summary judgment motions, all facts and inferences must be construed in the 

light most favorable to the non-moving party. 

The allocation of burdens in this matter is complicated on several levels, in part 

because the court is analyzing dueling motions for summary judgment. Diane’s motion 

for summary judgment focuses initially on disposition of the joint accounts according to 

the MPDA. However, Diane’s response to Lorraine’s motion seeks a ruling as to 

Lorraine’s allegation of a confidential relationship. Indeed, Diane not only argues that no 

confidential relationship exists, but that even if the court were to find that she shared a 
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confidential relationship with Decedent such that the burden of proof shifts to her, the 

evidence is sufficient to overcome the resulting presumption of undue influence.  

Similarly, in terms of the second avenue of argument, Lorraine filed a cross-

motion seeking summary judgment as to the existence of a confidential relationship. Like 

Diane, Lorraine’s ultimate requests for relief go beyond that distinct issue. Lorraine 

argues, essentially in response to Diane’s motion, that there is an absence of evidence 

demonstrating that Decedent intended to create survivorship rights in Diane and that, 

therefore, the court should enter summary judgment that the statutory presumption of 

survivorship is overcome.   

Thus, to adjudicate the pending motions, the court must consider Diane as the 

moving party under the first line of argument, that is, disposition of the accounts under 

the MPDA, as well as the second line of argument, that is, whether a confidential 

relationship exists such that the presumption of undue influence arises and the burden of 

proof shifts to Diane to rebut that presumption. In each instance, the evidence, and all 

reasonable inferences which can be drawn therefrom, must therefore be viewed in a light 

most favorable to Lorraine. 

 

A. Plaintiff’s Burden Under the MPDA 

 The court finds that, even construing all facts and inferences in Plaintiff’s favor, 

the evidence cannot support a finding by convincing clarity that at the time she created 

the joint accounts Decedent’s intent was contrary to the statutory presumption. As the 

party challenging Diane’s survivorship right to the accounts under the MPDA, Lorraine 

bears the burden of showing by clear and convincing evidence that at the time she created 
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the accounts the Decedent did not intend for the funds to pass to Diane upon her death. 

Though Diane is the party seeking summary judgment as to this issue, the initial burden 

is upon Lorraine. There is no burden on Diane to produce evidence showing affirmatively 

that Decedent intended to create survivorship rights. Rather, Lorraine must come forward 

with evidence showing a contrary intent. 

 Diane states that she was not involved in any way in the establishment of the joint 

accounts. Although she has not adduced extrinsic evidence probative of the Decedent’s 

intent at the time she established the joint accounts, again, there is no burden for Diane to 

produce such evidence. 

 Lorraine argues that Decedent did not understand the consequences of 

establishing joint accounts and did not realize that upon her death the funds would pass 

by survivorship to Diane. Lorraine describes her mother as frugal and financially 

unsophisticated, and she asserts that Decedent included Diane on her accounts solely for 

convenience and out of an abundance of caution to ensure access to money during her 

lifetime. Lorraine further contends that Decedent always treated her daughters equally 

during life and desired to provide for them equally upon her death. Lorraine points to the 

terms of Decedent’s Will, as well as examples of identical inter vivos gifts to the parties 

(and their children) as circumstantial evidence of Decedent’s intentions. The court has 

considered these facts and inferences claimed to show a contrary intent at the time that 

Decedent created the joint accounts. 

 The evidence does not support a finding that Decedent lacked a basic 

understanding of her financial affairs, nor that she specifically misunderstood the nature 

and treatment of joint accounts. The only evidence produced by Lorraine in support of 
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these assertions are her own self-serving statements. (See Pl.’s Cert. ¶¶ 19-22). Here, in 

contrast to the facts in cases cited by Lorraine, there is no question that Decedent was 

fluent and literate in the English language, and there is no evidence of confusion or 

misunderstanding regarding the joint accounts. There is no suggestion that Decedent ever 

expressed to Lorraine or anyone else that Diane was named on the accounts for 

convenience purposes. No reason has been offered for why Decedent would name Diane 

on thirteen (13) accounts at five (5) financial institutions for convenience over a period 

spanning more than twenty (20) years.5 

 Plaintiff’s argument that the joint accounts are governed either explicitly or 

implicitly by Decedent’s Will is misplaced. While it is possible to countermand the 

presumption of survivorship by testamentary disposition, the Will here contains no such 

devise and indeed does not reference the accounts at all. Similarly unavailing is the claim 

that Decedent’s intent to treat her children identically can be inferred from the residuary 

clause, which states that, “I give the residue of my estate, whether real, personal or 

mixed, in equal shares to my children.” The cited clause cannot be considered in 

isolation, and a review of the entire Will reveals a pattern of disparate treatment. Unlike 

the Last Will and Testament of Frederick DeFrank, Decedent’s Will does not name the 

parties as co-executors, but names Diane as sole executor, a position that entitles Diane to 

commissions, as Lorraine recognizes. Additionally, the Will includes a specific devise to 

Diane of all of Decedent’s personal property prior to the division of the residue. Thus, on 

                                                 
5 Furthermore, although the handling of the Estate of Frederick DeFrank does not affect 
the treatment of Decedent’s assets, documentation showing at least one joint bank 
account established in the names of Frederick DeFrank and Lorraine suggests that 
Decedent may have had prior experience with the treatment of joint accounts upon the 
death of the depositor after her husband died. 
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its face, the Will does not support Plaintiff’s position that Decedent always intended for 

her children to inherit equally. 

 Having reviewed the case law, the court finds that Plaintiff’s reliance on Penna, 

supra, 322 N.J. Super. 417, and Bronson, supra, 218 N.J. Super. 389, is misplaced. In 

both cases, the assets maintained in joint accounts comprised nearly all of the decedents’ 

property at the time of death, and the decedents’ wills devised their estates equally among 

their children. Excluding the joint accounts from probate would have effectively 

disinherited the children not named on the account. Considered in the context of other 

factors, the testamentary schemes reflected in the wills in both of those cases were found 

to support a claim that the accounts were created by the decedents without understanding 

or intending that, upon death, the funds would pass to the survivor. The present matter is 

easily distinguishable in several respects, including that here the value of the disputed 

accounts represents only a small portion of the assets owned by Decedent at death. Even 

if Plaintiff does not succeed in bringing the accounts into the estate, each party is 

expected to inherit approximately $700,000. Thus, there is no obvious conflict between 

effectuating the terms of the will and allowing the joint accounts to pass outside the 

estate. Additionally, in the cases cited by Plaintiff there were other indicia of a contrary 

intent. In Bronson, the party surviving with claim to the joint account admitted that 

convenience was at least one motive in the titling of the account, and in Penna, the 

decedent continued to express to her other children that all of her assets would be divided 

equally among them, thereby revealing a misunderstanding of the consequences of 

adding only one child as a party to the joint assets. 
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 Lorraine’s assertion of a pattern of equal treatment during Decedent’s lifetime is 

likewise unavailing. Even accepting that Decedent made inter vivos gifts to the parties 

and/or their children in equal amounts, the examples cited by Lorraine all occurred after 

the joint accounts were established. (See Pl.’s Statement of Material Facts, ¶¶ 59-64). 

Thus, these incidents are not probative of the intent of the Decedent at the time the 

accounts were created. Furthermore, other evidence shows that Decedent treated her 

daughters differently. Most notably, Lorraine resided in Decedent’s property for over 

seventeen (17) years without paying rent or carrying costs, thereby receiving an in-kind 

benefit of substantial value. There is no suggestion that Diane received such inter vivos 

support, and the imbalance arising from Decedent’s lifetime ‘gifting’ to Lorraine can be 

construed as a possible motive for establishment of the joint accounts. 

The evidence most probative of Decedent’s intentions and most damaging to 

Plaintiff’s claim is Plaintiff’s own testimony that she confronted her mother about the 

joint accounts and Decedent responded that Diane would get her [Decedent’s] money.  

…Well, I told her that it really wasn’t fair because it was my father’s 
money and I knew she was pinpointed towards my sister….. 
Q. When did you become aware that your mom was pinpointing monies to 
your sister? 
A. Oh, maybe five or six or seven years before her death. Maybe. 
Q. How did you become aware of it? 
A. Because she would squawk. She would say Cookie [Diane] is – I am 
going to put Cookie’s name on my accounts or whatever. That [Diane] is 
Cookie. 
 
[Pl.’s Dep. 43:13-16, 44:9-14.] 
 

Plaintiff’s statements make clear that Decedent understood the functioning of the joint 

accounts and intended for the funds in those accounts to pass by survivorship to 

Defendant. Given the absence of any evidence on this record that Decedent 
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communicated a contrary understanding or desire as to disposition of the joint accounts, 

Plaintiff cannot satisfy her burden under the MPDA. 

 

B. Plaintiff’s Burden to Establish a Confidential Relationship 

As noted above, a secondary method of challenging ownership of joint accounts 

has developed through case law. 

In addition to the statutory test set forth in the Multiple-Party Deposit 
Account Act discussed above for determining ownership on death of a 
joint bank account, our courts have set forth in Pascale v. Pascale, 113 N.J. 
20, 549 A.2d 782 (1988), and in In re Estate of Penna, 322 N.J. Super. 
417, 731 A.2d 95 (App.Div.1999), an alternative basis to challenge the 
ownership of a joint survivorship account on the death of one party. Those 
cases provide that, if the challenger can prove by a preponderance of the 
evidence that the survivor had a confidential relationship with the donor 
who established the account, there is a presumption of undue influence 
which the survivor donee must rebut by clear and convincing evidence. 
 
[Ostlund, supra, 391 N.J. Super. at 401.] 
 

The Penna and Ostlund line of cases utilizes a test for determining whether a presumption 

of undue influence arises in connection with the creation of joint accounts in the context 

of an alleged inter vivos gift that deviates from the approach to claims of undue influence 

used to challenge dispositions by will. In fact, in Penna, the Appellate Division 

specifically found that the trial judge erred in utilizing the analysis for creating a 

presumption of undue influence that was applied to a will in Haynes v. First Nat’l Bank 

of N.J., 87 N.J. 163 (1981). Penna, supra, 322 N.J. Super. at 424. In Haynes, the Supreme 

Court required a showing of both a confidential relationship and “suspicious 

circumstances” in order to create a presumption of undue influence. 87 N.J. at 176-77. 

The Court in Penna held that the Haynes analysis should not be used in determining 

whether a presumption of undue influence arises in the context of a joint account because 
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the creation of a joint account is an inter vivos gift and all that is needed for the 

presumption to arise with an inter vivos transfer is a confidential relationship without 

regard to “suspicious circumstances.” Penna, supra, 322 N.J. Super. at 425. The rationale 

for the difference in the standard for raising a presumption of undue influence in 

connection with an inter vivos gift and a testamentary disposition is that in inter vivos 

transfer cases, where one is giving away what one may still enjoy, the presumption is 

raised more easily than in cases involving wills. Ibid. 

 In contrast to Penna and Ostlund, the Appellate Division has held that the creation 

of a joint account with a right of survivorship does not, by itself, constitute an inter vivos 

gift by the party depositing assets into the account to the other named party. Lebitz-

Freeman, supra, 353 N.J. Super. at 436, citing Sadofski, supra, 60 N.J. at 397-99 and 

Bauer v. Crummy, 56 N.J. 400, 410-11 (1970). The court in Lebitz-Freeman explained: 

[O]ur case law recognizes that such accounts are often used as a means of 
testamentary disposition, commonly referred to as a "poor man's will.” . . .   
If a joint account, with a right of survivorship, is established for this 
purpose, the assets in the account remain the sole property of the depositor 
during his or her lifetime. . . . Moreover, if the depositor's intent is to make 
a testamentary disposition of the assets in the account, he may 
countermand that testamentary instruction by will. . . . Thus, the 
determination of ownership of the assets in a joint account turns on 
whether the depositor's intent in creating the account was to make an inter 
vivos gift or solely to establish a vehicle for testamentary disposition. . . .   
(internal citations omitted). 
 
[Id. at 436.] 
 

The Lebitz-Freeman court then went on to determine whether the creator of a joint 

account met the oft-cited requisites of an inter vivos gift established by the Supreme 

Court in In re Dodge, 50 N.J. 192 (1967): 
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(1) an unequivocal donative intent on the part of the donor; (2) an actual or 
symbolical delivery of the subject matter of the gift; and (3) an absolute 
and irrevocable relinquishment by the donor of ownership and dominion 
over the subject matter of the gift, at least to the extent practicable or 
possible, considering the nature of the articles to be given. 
 
[Id. at 437.] 
 

Finding that the creator of the joint account did not relinquish ownership and control over 

the account but retained the ability to withdraw on his own all assets from the account at 

any time during his lifetime, the court in Lebitz-Freeman held that the creation of the 

joint account was not an inter vivos gift to the party named on the account as joint owner. 

Id. at 437-38. 

 Although in Lebitz-Freeman the subject account was a brokerage account rather 

than a bank account, the same analysis applies to joint bank accounts. Under the MPDA, 

a joint account belongs during the lifetime of all parties to the party or parties in 

proportion to the net contributions made by each to the sums on deposit. N.J.S.A. § 

17:16I-4. In this case, Aurelia DeFrank deposited all monies into the joint accounts at 

issue. Thus, the Decedent continued to own and control all funds in the accounts during 

her lifetime. Under the Lebitz-Freeman analysis, the creation by the Decedent of the joint 

accounts does not constitute an inter vivos gift to Defendant since Decedent maintained 

sole ownership and control over the funds in the account, was entitled to all the income 

earned on the accounts, paid the taxes on all the income earned and received all of the 

bank statements at her home. The Decedent, therefore, did not relinquish any “ownership 

and dominion” over the accounts during her lifetime.  

 This court finds the reasoning in Lebitz-Freeman more compelling than that in the 

Penna and Ostlund line of cases in regard to the characterization of joint bank accounts 
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with right of survivorship constituting testamentary dispositions rather than inter vivos 

transfers, largely because depositors who retain control over the joint accounts are not 

giving away that which they can still enjoy. Based on the facts of this case, therefore, the 

court finds that the Decedent’s establishment of joint accounts in Diane’s name was not 

an inter vivos gift.  

 Nonetheless, given the split of authority on the issue, the court will also analyze 

Lorraine’s claims under the less stringent test for the presumption of undue influence 

applicable to inter vivos transfers. Under this approach, a presumption of undue influence 

is created if Plaintiff shows, by a preponderance of the evidence, that a confidential 

relationship existed between Defendant and the Decedent at the time the joint accounts 

were created without any required showing of “suspicious circumstances.” Thus, the 

court will review the record to determine if Plaintiff has shown sufficient proof to 

demonstrate a material dispute of fact concerning the existence of a confidential 

relationship to shift the burden of proof on that issue to Defendant. 

Since a confidential relationship may develop gradually, it is imperative that the 

court refrain from analyzing the claims en masse as to all thirteen (13) accounts. Rather, 

the court must weigh the evidence as of the date when each account was created. Having 

engaged in this time-sensitive analysis, and viewing the evidence and all legitimate 

inferences therefrom in a light most favorable to Plaintiff, the court finds that Plaintiff 

has not demonstrated a material dispute of fact on this issue. Indeed, the court finds that 

the facts cannot support Plaintiff’s claim that Defendant shared a confidential relationship 

with Decedent when the accounts at issue were created. The proofs on this issue are so 

one-sided that Diane must prevail as a matter of law. 
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 Here, Decedent had a lengthy work history with an established employer, General 

Motors. After her husband’s death in 1987, Decedent handled her own finances for over 

twenty (20) years, and there is no indication that Decedent had difficulty in doing so. 

Mrs. DeFrank consulted with Robert D. Purdy, Esquire, an attorney of her own choice, to 

prepare her Last Will and Testament as well as the powers of attorney executed in 1991 

and 2002. There is no claim that Diane urged her mother to nominate her as sole 

executrix or to name her as her attorney-in-fact. There is no suggestion that the Decedent 

was vulnerable or that Diane was overbearing at the times when the joint accounts were 

created. In fact, the only type of neediness alleged of Decedent is of the physical, not the 

mental variety, and such allegations post-date the period when Decedent established the 

joint accounts when Mrs. DeFrank developed vision problems and could no longer drive. 

Moreover, even during that period, both daughters assisted their mother with 

transportation. Lastly, the record reflects that Decedent treated her daughters differently 

during her lifetime, particularly insofar as Decedent allowed Lorraine to reside in the 

upstairs unit of her home without paying rent for well over a decade, thereby providing a 

valuable in-kind contribution to Lorraine’s household expenses. At the same time that she 

provided such rent-free housing to Lorraine, Decedent established multiple joint accounts 

in Diane’s name and executed a Will leaving her personal possessions to Diane, the 

daughter who both parties acknowledge had more in common with their mother.  

Lorraine claims that several aspects of the relationship between Decedent and 

Diane are indicative of a confidential relationship: that they shared a mother-daughter 

bond, that Decedent discussed her finances with Diane, that Diane drove Decedent to 

banks, and that Decedent appointed Diane as her attorney-in-fact. In addition to these 
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broad allegations, Lorraine dedicates much of her motion papers to a detailed summary of 

actions taken by Diane relative to the joint accounts, which actions Lorraine contends 

show delegation of financial authority and thus support a finding of a confidential 

relationship between Decedent and Diane.  

It is well settled that the mere fact of familial ties does not establish a confidential 

relationship. A parent’s choice to discuss finances with her child, even to the exclusion of 

another child, is likewise insufficient to show the type of reposition of trust that 

characterizes a confidential relationship. While the provision of transportation to and 

from banks could suggest physical reliance, that inference is weakened here by evidence 

that Lorraine also drove Decedent to various destinations and that Decedent utilized other 

means of transportation after she stopped driving. Furthermore, the type of dependency 

required to show a confidential relationship is mental, not physical. Chandler v. 

Hardgrove, 124 N.J. Eq. 516, 522 (1938) (“…[I]t is clear that the dominance must be of 

the mind, and the dependence must be upon the mind rather than upon the hands and feet 

of the donee.”). Here, as noted above, Decedent retained her own attorney and remained 

actively involved in her financial affairs even after her vision worsened. As to Lorraine’s 

last claim regarding the POA, the mere nomination of Defendant as her attorney-in-fact 

does not establish the existence of a confidential relationship. There is no evidence 

contrary to Diane’s claim that she never acted pursuant to the authority of either POA, 

and the mere act of executing the POAs does not show delegation of responsibility by 

Decedent or assumption of authority by Defendant. Indeed, to hold that a confidential 

relationship exists whenever one party executes a POA in favor of another party would 

effectively negate the presumptions of the MPDA and switch the initial burden to the 
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surviving party in a large number of cases. Often, parents who are fully capable of 

handling their affairs execute a POA in favor of one of their children, in anticipation that 

such documents may or may not become necessary in planning for the future. These 

types of POA are often standby documents that may never be used. To hold that the mere 

appointment of a child in a standby POA establishes a confidential relationship would 

upend the burdens of proof so clearly set forth by statute. 

In determining whether a confidential relationship exists, courts look for evidence 

of greater reliance, such as delegation of financial or business decision-making, 

particularly where the vesting of such authority coincides with deterioration in capacity 

on the part of the donor. For example, in evaluating the validity of an inter vivos transfer 

of a business from father to son, the court in Pascale found the existence of a confidential 

relationship based upon the financial authority delegated by the father as well as the son’s 

functioning as agent in dealing with his father’s attorney and accountant. 113 N.J. at 23. 

Likewise, in Bronson, a confidential relationship was found to exist when an elderly 

mother who already relied upon her son to handle her finances transferred nearly 

everything into joint accounts before moving into her son’s home where he cared for her 

until her death. 218 N.J. Super. at 395. On the other hand, where the donor-parent 

remains otherwise independent of the donee-child and retains control over the jointly-

titled assets, then a confidential relationship is not established. In Ostlund, even though 

the father had transferred a business to his son, the father continued to reside 

independently, to consult with advisors of his choice, and to receive all statements from 

the financial institution holding the joint account. 391 N.J. Super. at 403. Under those 

circumstances, which have obvious parallels here, the Appellate Division upheld the trial 
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court’s ruling that no confidential relationship existed and that the presumption of undue 

influence did not arise.   

The court must carefully consider the specific facts claimed to show that 

Decedent delegated financial decision-making authority to Diane. In her motion papers, 

Lorraine describes in detail twelve incidents in which Diane directly or indirectly handled 

transactions involving the joint accounts and concludes that Diane “either assisted 

Decedent with banking transactions or handled the banking transactions herself during 

the time period when the joint accounts were created.” (Pl.’s Statement of Material Facts, 

¶ 78). Lorraine’s conclusion, however, is not supported by the cited examples, all of 

which occurred between June 2005 and August 2009, well after the dates when the joint 

accounts were established.6 Thus, these incidents are not probative of whether a 

confidential relationship existed at the time when the joint accounts were created. At 

most, these facts could support an inference that if a confidential relationship existed 

during the final years of Decedent’s life, it is likely that it existed earlier, when the 

                                                 
6 Lorraine asserts that Diane either assisted Decedent or directly withdrew, transferred, 
deposited, and gifted funds from joint accounts on various dates from June 2005 through 
Decedent’s date of death. (Pl.’s Statement of Material Facts, ¶ 43 (January 16-19, 2009: 
withdrawal, deposit, gift), ¶ 50 (January 28, 2006: withdrawal, deposit), ¶ 51 (February 9, 
2007: withdrawal, deposit) and (January 17, 2007: withdrawal, deposit),  ¶ 59 (June – 
July 2005: deposit to Roma (-1522) then gifts to parties in amounts of annual tax 
exclusion), ¶ 60 (March 3-6, 2006: deposit to Roma (-1522) then gifts to parties in 
amounts of annual tax exclusion), ¶ 61 (2007: deposit to Roma (-1522) then gifts to 
parties in amounts of annual tax exclusion), ¶ 62 (January 2008: deposit to Roma (-1522) 
then gifts to parties in amounts of annual tax exclusion), ¶ 63 (June 2008: deposit to 
Roma (-1522) then gifts to parties, Diane’s spouse, grandchildren, grandchildren’s 
colleges), ¶ 64 (January 2009: withdrawal, deposit to Roma (-1522) then gifts to parties), 
¶ 65 (August 2008 – August 2009: withdrawals), ¶¶ 66-67 (March 6, 2009: withdrawal, 
deposit to Roma (-1522) then gifts). 
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accounts were created. Here, the record does not compel such an inference, and to find 

that a confidential relationship existed from 1980-2001 based upon events occurring 

years later would be contrary to the requirement that the court focus on the time when the 

accounts were established.  

In this case, there is no need to determine whether or not Diane could prove that 

the establishment of the joint accounts was intended by Decedent as an inter vivos gift or 

gifts. Here, the Decedent never relinquished ownership and dominion over the money in 

the thirteen (13) accounts during her lifetime. Pursuant to the MPDA, all monies in these 

accounts remained solely the Decedent’s property during her lifetime. N.J.S.A. § 17:16I-

4. All of the account statements were mailed to the Decedent and not copied to Diane. 

The Decedent paid the taxes on all income earned on the accounts. And the Decedent had 

the right at any time to withdraw the funds or change the title eliminating the right of 

survivorship. It is clear, therefore, that Diane could not prove the elements necessary to 

demonstrate a valid inter vivos gift. It is equally clear, however, that Diane need not 

demonstrate an inter vivos gift in order to prevail in these summary judgment motions.  

  

CONCLUSION 

 For the reasons set forth above, summary judgment is entered in favor of 

Defendant and against Plaintiff as to Plaintiff’s claim that at the time she established the 

joint accounts Decedent did not intend to create survivorship rights in Defendant. 

Plaintiff’s motion for summary judgment as to the existence of a confidential relationship 

is denied. Because the court finds that the evidence in this record is so one-sided that 
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Diane must prevail, summary judgment is entered in favor of Defendant and against 

Plaintiff. 

 The accounts titled jointly in the names of Decedent and Defendant, Diane C. 

DiDonato, in existence at the time of Decedent’s death, are governed by the Multiple-

Party Deposit Act. All accounts passed outside of probate by survivorship to Defendant. 

Plaintiff’s complaint seeking an order directing that the joint accounts are included in 

Decedent’s estate and subject to the terms of her Will is hereby dismissed. 

 

page 29 
 


