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As Director of the Division of Medical Assistance and Health Services (DMAHS), 

I have reviewed the record in this case, including the OAL case file, the documents in 

evidence and the Initial Decision in this matter. Procedurally, the time period for the 

Agency Head to file a Final Agency Decision in this matter is April 26, 2010, in 

accordance with an Order of Extension. 

Petitioner, a 92 year old woman, applied for Medicaid benefits in August 2009. 

She was found othetwise eligible as of October I, 2009. As a result of a transfer of 

$22,103.97 in September 2006, Monmouth County imposed a transfer penalty of three 

months and seven days. Petitioner claims that the transfer was done solely for some 



purpose other than to qualify for Medicaid. She alleged that she opened an account to 

hold the money since she did not want to give the money to her son due to his use of 

cocaine and impending divorce. For the reasons that follow, I hereby REVERSE the 

Initial Decision and UPHOLD the penalty period. 

First and foremost, the Medicaid program is a social welfare program paying 

for health benefits to the truly indigent. In that context, transferring assets that could 

otherwise be used for care must be for fair market value. When the applicant does not 

get fair market value, the federal government mandates a penalty - in the form of a 

period of ineligibility - be calculated. 

Certain exceptions to this rule have been carved out and the Initial Decision has 

found that Petitioner's transfer to her son fit one - namely that the transfer was not done 

for the purpose of qualifying for Medicaid. N.J.A.C. 10:71-4.10Q). The regulation places 

the burden of demonstrating this on the Petitioner and gives factors that may indicate 

that the transfer was done exclusively for some other purpose. N.J.A.C. 10:71-4.10(k). 

However, at no time has Petitioner shown that this transfer was done solely (that is 

exclusively) for a reason other than applying for Medicaid benefits. 

At the time of the transfer in 2006, Petitioner was 88 years old. She claims that 

when the account was opened in 2004 she "had previously made equal gifts to all her 

children" but did not want to give this particular son access to the money due to drugs 

and divorce. (ID at 6-7). Petitioner has not provided any documentation such as copies 

of the other checks gifted to the other children in 2004 or court documents such as a 

divorce decree to support these claims. There is also no explanation as to why 

Petitioner decided in September 2006 that she should give the money directly to her 

son. 



The Initial Decision states that "Petitioner had made gifts to her children during 

the course of her lifetime." Yet no other gift occurred during the look back period. 

There is no explanation why Petitioner stopped this practice. 

N.J.A.C. 10:71-10(j) sets forth how an individual can rebut the presumption that a 

transfer for less than fair market value was made to qualify for Medicaid. 

Factors which may indicate that the transfer was for some other 
purpose: The presence of one or more of the following factors, while not 
conclusive, may indicate that resources were transferred exclusively for 
some purpose other than establishing Medicaid eligibility. 

1. The occurrence after transfer of the resource of: 

i. Traumatic onset of disability; 

ii. Unexpected loss of other resources which would have precluded 
Medicaid eligibility; 

iii. Unexpected loss of income which would have precluded Medicaid 
eligibility. 

2. Resources that would have been below the resource limit during 
each of the preceding 30 months if the transferred resource has been 
retained. 

3. Court-ordered transfer 

4. Evidence of good faith effort to transfer the resource at FMV. 

It is Petitioner's burden to overcome the presumption that the transfer was done 

- even in part - to establish Medicaid. At the time of the transfer in 2006 Petitioner was 

88 or 89 years old and the money represented nearly half of her total assets. Moreover, 

I note that the Medicaid transfer rules had just changed in February 2006, making the 

transfer penalty start as of the date an applicant was otherwise eligible. Petitioner has 

produced no evidence to support why September 26, 2006 suddenly caused her to 

transfer the monies. With half of her total assets gone, she was left with about $20,000 

to live on. 



Thus, I hereby REVERSE the Initial Decision and I FIND that Monmouth County 

properly determined the penalty period. 
RD 

THEREFORE, it is on this23day of April 2010 ORDERED: 

That the Initial Decision is hereby REVERSED; and 

That Monmouth County Board of Social Services shall take action to impose the 

penalty period. 

~ # h n  R. Guhl, Director 
Division of Medical Assistance 

and Health Services 
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BEFORE SUSAN M. SCAROLA, ALJ: 

STATEMENT OF THE CASE 

Petitioner A.M. appeals the action of respondents Division of Medical Assistance 

and Health Services (DMAHS) and the Monmouth County Division of Social Services 

(County) granting eligibility for Medicaid nursing home benefits, but imposing a penalty 

period of three months and seven days before her benefits commenced, based upon the 

transfer of resources during the look-back period. 

PROCEDURAL HISTORY 

On August 26, 2009, petitioner commenced the Medicaid application process for 

long-term nursing home care with DMAHS and the County. On September 30, 2009, she 

was approved for benefits subject to a penalty period, based on the County's determination 

that resources had been transferred in 2006 during the look-back period. Petitioner was 

given ten days to rebut the presumption that the transfer was made to qualify for Medicaid, 

but the information presented by her did not satisfy the County. On October 29, 2009, the 

petitioner was advised that she was found eligible for ancillary services effective October I ,  

2009, and for nursing home benefits, effective January 8, 2010, after imposition of the 

penalty period. 

On November 6, 2009, the petitioner requested a fair hearing, and the case was 

transmitted to the Office of Administrative Law, where it was filed on November 23, 2009. 

N.J.S.A. 52:14B-1 to -1 5; N.J.S.A. 52:14F-1 to -1 3. A hearing was held on January 15, 

2009, and the record closed on that date. 
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FINDINGS OF FACT 

The following facts are not disputed: 

1. Petitioner, age 92, applied for Medicaid Nursing home benefits on August 26, 

2009. Her resources were spent down, and she was found to be eligible for 

benefits as of October 1, 2009. 

2. The application disclosed that one resource had been transferred on 

September 27, 2006 (during the look-back period) to petitioner's son, R.M., 

namely, a check in the amount of $22,103.97 paid from an account, originally 

opened by petitioner in 2004, designated as "A.M. in trust for R.M." 

Petitioner was able to support herself after this transfer without other financial 

assistance. 

3. Based upon this transfer, the County imposed a period of ineligibility for three 

months and seven days, and determined that petitioner was eligible for 

ancillary services as of October 1, 2009, and for nursing home Medicaid on 

January 8, 2010. 

4. Petitioner lived independently in a senior citizens apartment in Staten Island, 

New York, until she had a serious fall in June 2009. She was admitted to the 

hospital for several days and diagnosed with atrial fibrillation. She returned to 

her apartment, but after several weeks at home, petitioner was no longer able 

to manage on her own. She was then admitted to the Care One at King 

James Nursing Home where she remained until her death on December 27, 

2009. 

5. Hospital discharge medical records indicated that she was in relatively good 

health. Uncontradicted testimony indicated that she had no cognitive or 

memory impairment, and was fully alert and oriented. She took care of her 

own finances, health care, activities of daily living, etc., without difficulty. 

There were no signs of Alzheimer's disease. 
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As to the issue of the transfer of the funds to R.M. in 2006, petitioner's three children 

testified consistently with each other that the funds had been placed by petitioner in trust 

for R.M. in 2004, at a time when he was going through a divorce and also had substance 

abuse problems. Petitioner had made gifts to her children during the course of her 

lifetime and had treated them all equally. However, because she did not wish to make 

these funds available to her son in 2004, she decided to open an account in trust for him, 

indicating that these funds belonged to her son and not to her other children. 

R.M. testified that he was going through a divorce in 2004 and was using cocaine. 

After that date, he went to rehabilitation, became gainfully employed, and reconciled with 

his children and the family. Petitioner, recognizing that he had become more stable, was 

in better shape, and was spending more time with the family, decided he should receive 

the funds that were in the trust account she had established for him. As a result, she 

wrote a check to him for these funds on September 27, 2006. There was no thought that 

this transfer was made to qualify for Medicaid, as a nursing home or long-term care was 

not contemplated at that time or in the future, as petitioner expected to continue to live 

independently. 

I am satisfied that the transfer was made by petitioner at a time when she was fully 

cognizant and had no impairment of her faculties, mentally or physically. I also FlND that 

this transfer was made well before the traumatic onset of her disability in June 2009. 1 

FlND that this account was originally opened to prevent her son from accessing these 

funds while he was going through a divorce, and more importantly, while he was using 

cocaine. Petitioner wanted to indicate that these funds belonged to her son and not to her 

other children, and yet prevent him from having access to them. The trust account satisfied 

that goal for her. And when her son was rehabilitated and back with the family, petitioner 

provided him with the same amount she had provided to her other children. I FlND that the 

purpose of the transfer in 2006 to her son was to equalize the gifts petitioner had made to 

her other children, and solely for that purpose. Furthermore, 1 FlND that Medicaid eligibility 

was not contemplated or even considered until after petitioner's fall, and her subsequent 

inability to recover at home, in the summer of 2009. 
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LEGAL ANALYSIS AND CONCLUSION 

Congress created the Medicaid program under Title XIX of the Social Security Act 

(the "Act") 42 U.S.C. SS1396-1396w-1. The program is funded by the federal government 

and administered by the states, including New Jersey. A.K. v. Division of Medical 

Assistance and Health Services, 350 N.J. Super. 175 (App. Div. 2002). A state's 

participation in the Medicaid program is optional. Mistrick v. Division of Medical Assistance 

and Health Services, 154 N.J. 158,165 (1998). Participating states must establish 

Medicaid eligibility standards that conform to the parameters of the federal statute and the 

regulations promulgated by the Secretary of Health and Human Services. Wisc. Dept. of 

Health & Family Servs. v. Blumer, 534 U.S. 473, 479, 122 S. Ct. 962, 966, 151 L. Ed.2d 

935, 943 (2002). "In formulating these standards States must 'provide for taking into 

account only such income and resources as are, as determined by the standards 

prescribed by the Secretary, available to the applicant.' §1396(a)(17)(6) (emphasis 

added)." w.; N.M. v. Division of Medical Assistance and Health Services, 405 N.J. Super. 

353, 359 (App. Div. 2009) 

New Jersey participates in Medicaid through the New Jersey Medical Assistance 

and Health Services Act. N.J.S.A. 30:4D-1-19.1. The Commissioner of the Department of 

Human Services has promulgated regulations implementing New Jersey's Medicaid Only 

program to include income and resource eligibility standards. N.J.A.C. 10:71-1.1 to 9.5. A 

"resource" is "real or personal property . . . which could be converted to cash to be used for 

his or her support and maintenance." N.J.A.C. 10:71-9.1. The applicant's Medicaid 

eligibility would be postponed until all of the assets, except those exempt, were "spent 

down" to the eligibility limits. N.J.A.C. 10:71-4.7. 

A penalty of ineligibility is assessed for transfers of resources which occur during or 

after the look-back period which, in this instance, is thirty-six months. N.J.A.C. 10:71- 

4.10(a) 9. iv. The penalty period is the period of time during which payment for long-term 

care level services is denied, N.J.A.C. 10:71-4.10 (m), and is the number of months equal 
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to the total, cumulative, uncompensated value of all assets transferred by the applicant, on 

or after the look-back date, divided by the average monthly cost of nursing home services 

in the state, as adjusted annually by the Consumer Price Index-All Urban Consumers. 

N.J.A.C. 10:71-4.10 (m)l. 

The law presumes that a transfer of assets for less than fair market value is for the 

purposeof establishing Medicaid eligibility for long-term level care services. N.J.A.C. 

10:71-4.10(i). An applicant may rebut the presumption that assets were transferred to 

establish Medicaid eligibility by presenting convincing evidence that the assets were 

transferred exclusively (and solely) for some purpose other than to qualify for Medicaid 

coverage. N.J.A.C. 10:71-4.10Q). Evidence that the transfer was appropriate may include 

the applicant's reasons for transferring the asset; the applicant's plans for supporting 

herself after the transfer; and the applicant's relationship to the person to whom the asset 

was transferred. N.J.A.C. 10:71-4.10(j) 1. i. to v. Statements from others may also be 

considered, if they are material. N.J.A.C. 10:71-4.10(j) 2. 

In addition, other factors, while not conclusive, may indicate that the assets were 

transferred exclusively for some purpose other than to establish Medicaid eligibility for long- 

term care services. These include the traumatic onset of disability; unexpected loss of 

other assets or income; court ordered transfers; and evidence of good faith effort to transfer 

the asset at market value. N.J.A.C. 10:71-4.10(k)l to 3. 

The determination of whether the transfer was made to qualify for Medicaid does not 

include a consideration of the merits of the transfer, but whether the applicant has proven 

that the asset was transferred exclusively for some other purpose. If so, the presumption is 

rebutted and no penalty is imposed. N.J.A.C. 10:71-4.10(1) I to 5. 

When the law is applied to these facts, petitioner has successfully rebutted the 

presumption that the transfer was made to qualify for Medicaid long-term care benefits. 

First, petitioner segregated the funds into a trust account for her son in 2004, well before 

the commencement of the look-back period. Petitioner had previously made equal gifts to 
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all her children, but at the time, had good reason to keep these designated funds away 

from her son, as he was in the middle of a divorce, was abusing cocaine, and had 

distanced himself from his family. Petitioner did not need these funds for her own financial 

support and maintenance as she was able to provide for herself after the transfer was 

made. In addition, petitioner was in good health and living independently in her own 

residence until the traumatic and sudden onset of her disability in June 2009. She even 

returned to her home to live independently, albeit briefly, after her hospitalization, but was 

unable to continue to do so. It was not until late summer 2009, that long-term care in a 

nursing home was even contemplated or considered. Taking all of the evidence into 

consideration, I CONCLUDE that the transfer of funds in 2006 to R.M. was made 

exclusively and solely for some purpose other than to qualify for Medicaid long-term care 

benefits. I CONCLUDE that petitioner has successfully rebutted the presumption that the 

transfer was made to qualify for Medicaid long-term care nursing home benefits, and 

therefore 1 CONCLUDE that no period of ineligibility should be imposed upon her. 

ORDER 

Based on the foregoing findings of fact and conclusions of law, I REVERSE the 

determination of the County and decide this matter in favor of the petitioner. I hereby 

ORDER that the petition be GRANTED, that the penalty period of ineligibility be eliminated, 

and that petitioner be deemed eligible for Medicaid nursing home benefits as of October I, 

2009. 

I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF 

MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration. 

This recommended decision may be adopted, modified or rejected by the 

DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, 

the designee of the Commissioner of the Department of Human Services, who by law is 

authorized to make a final decision in this matter. If the Director of the Division of Medical 

Assistance and Health Services does not adopt, modify or reject this decision within 
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forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52:14B-10. 

Within seven days from the date on which this recommended decision was mailed to 

the parties, any party may 'file written exceptions with the DIRECTOR OF THE DIVISION 

OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, PO Box 712, 

Trenton, New Jersey 08625-0712. marked "Attention: Exceptions." A copy of any 

exceptions must be sent to the judge and to the other parties. 

January 25,2010 
DATE SUSAN M. SCAROLA, ALJ 

7 .. Z$ZC/C Date Received at Agency: Gfl 

Date Mailed to Parties: 


