
 
 

I.  POST-INCAPACITY PLANNING THROUGH GUARDIANSHIP 

A. Preserving Assets For The Benefit Of The Incapacitated Person’s 
Loved Ones 

 
Because our courts recognize that an incapacitated person is entitled to the same 

right of self-determination as that of a competent person, many courts are now willing 

to permit long-term care planning on behalf of an incapacitated person through a 

guardianship application. 

New York and New Jersey, for example, permit an applicant to engage in 

Medicaid planning on behalf of an incapacitated person. 

The complexities of the Medicaid eligibility rules … should never be 
allowed to blind us to the essential proposition that a man or a woman 
should normally have the absolute right to do anything that he or she 
wants to do with his or her assets, a right which includes the right to give 
those assets away to someone else for any reason or for no reason. In 
other words, it is, or should be, clear that [an incapacitated person], who 
had the unrestricted right to give assets to [his family or others]… did 
not…lose that fundamental right merely because he is now incapacitated 
and financial decisions on his behalf must necessarily be made by a 
surrogate. 
 

In re Kashmira Shah, 694 N.Y.S. 2d 82, 86-87 (Sup. Ct. 1999), aff’d, 95 N.Y. 2d 148 

(App. Div. 2000). 

In New Jersey, upon the appointment of a guardian for the property of an 

incapacitated person, the court “shall have a full authority over the ward’s estate, 



 
          

2 

and 

all matters relating thereto.” N.J.S.A. 3B:12-36. “The court has, for the benefit of 

the ward, … all the powers over his estate and affairs which he could exercise, if 

present and not under a disability, except the power to make a will, and may 

confer those powers upon a guardian….” N.J.S.A. 3B:12-49. These powers 

include the express power to enter into contracts, id., and to make gifts. N.J.S.A. 

3B:12-50, 3B:12-58. In the exercise of those powers, “the guardian or the court 

should take into account any known estate plan of the ward, including his will.” 

N.J.S.A. 3B:12-62. 

Pursuant to the foregoing statutory authority, a New Jersey court may 

permit a guardian to exercise over the ward's estate all powers that the ward 

could or would exercise if not under a disability, including the power to transfer 

assets as gifts. See Marsh v. Scott, 2 N.J. Super. 240 (Ch. Div. 1949).   

In furtherance of this proposition, in 1972, the court in In re Trott authorized 

the guardian of an incapacitated person to make inter vivos transfers of assets to 

her heirs to minimize estate taxes, citing the proposition that an incapacitated 

person should not be denied the privilege of effective estate planning. 118 N.J. 

Super. 436 (Ch. Div. 1972). As the court reasoned,  

Under the doctrine of parens patriae the court… may intervene in the 
management and administration of an incompetent’s estate in a 
given case for the benefit of the incompetent or of his estate. 
 

Id. at 440 (emphasis supplied). Notably, the Trott court did not require an 

affirmative showing that the incapacitated person would have taken these 
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particular steps with regard to her estate; instead, the court found that “’the 

guardian should be authorized to act as a reasonable and prudent man would act 

(in the management of his own estate) under the same circumstances, unless 

there is evidence of any settled intention of the incompetent, formed while 

sane, to the contrary.’’’ Id. at 441-442 (quoting In re Christiansen, 248 Cal. 

App. 2d 398 (Dist. Ct. App. 1967) (emphasis supplied)). The Trott court went on 

to identify the following criteria with which to consider a guardian’s proposal to 

make gifts: 

(1) the mental and physical condition of the incompetent are such that the 
possibility of her restoration to competency is virtually nonexistent; (2) the 
assets of the estate … are more than adequate to meet all of her needs…; 
(3) the donees constitute the natural objects of the bounty of the 
incompetent…; (4) the transfer will benefit and advantage the estate of 
the incompetent…; (5) there is no substantial evidence that the 
incompetent, as a reasonably prudent person, would, if competent, not 
make the gifts proposed….  

 
Id. at 442-443.   

In a unanimous decision delivered by Chief Justice Poritz on August 5, 

2004, the New Jersey Supreme Court expressly adopted the above-referenced 

Trott criteria and ruled that, “so long as the law allows competent persons to 

engage in Medicaid planning, incompetent persons, through their guardians, 

should have the same right….” In re Keri, 181 N.J. 50 (2004).  

When filing a guardianship application and an accompanying request for 

permission to permit long-term care planning, it is important to demonstrate that 
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the 

plan satisfies the criteria articulated by the Trott case and adopted by the New 

Jersey Supreme Court in Keri. First, that the mental and physical condition of the 

incapacitated person are such that the possibility of his or her restoration to 

competency is virtually nonexistent; secondly, that, because of state and federal 

safeguards in place to prevent nursing home discrimination on the basis of 

Medicaid pay status, the proposed transfer will not result in any decrease in the 

incapacitated person’s quality of life; third, that the transfer benefits the natural 

object of the incapacitated person’s bounty; fourth, that the transfer will benefit 

the estate of the incapacitated person; and, finally, that there is no substantial 

evidence that the incapacitated person, as a reasonably prudent person, would, if 

competent, not make the transfer proposed.1 Trott, supra, 118 N.J. Super. at 

443-444.  

B. Preserving Assets For The Benefit Of The Incapacitated Person 

Pursuant to federal and New Jersey law, a guardianship application may 

also seek an order for the creation and funding of a self-settled special needs 

trust on behalf of an incapacitated person, in order to preserve that person’s 

assets while maintaining eligibility for SSI, Medicaid and other needs-based 

public benefits.  

                                         
1 The following excerpt from In re Kashmira Shah, supra, is of particular significance when considering 
this final Trott factor: “There can be no quarreling with the … determination that any person in [the 
incapacitated person’s] condition would prefer that the costs of his care be paid by the State, as opposed 
to his family.” 694 N.Y.S. 2d at 87.  
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The authority for such relief is set forth in the 1993 Omnibus Budget 

Reconciliation Act (“OBRA”), 42 U.S.C. §1396p(d)(4)(A). That law recognizes the 

use of special needs trusts to ensure that assets of a disabled individual are not 

exploited or wasted, and to preserve that disabled individual’s eligibility for 

Medicaid and other needs-based public benefits. 

Pursuant to 42 U.S.C. 1396p(d)(4)(a), an individual may remain eligible for 

such benefits under the “Payback Trust” provision if he or she has: 

A trust containing the assets of an individual under age 65 who is 
disabled … and which is established for the benefit of such 
individual by a parent, grandparent, legal guardian of the individual, 
or a court if the State will receive all amounts remaining in the trust 
upon the death of such individual up to an amount equal to the total 
medical assistance paid on behalf of the individual under a State 
plan under this subchapter. 
 

Id. (emphasis supplied). 

 On June 5, 1996, in a HCFA Memorandum entitled “Treating Disability 

Trusts under Transfer of Assets, Trust Estate Recovery, and Third Party Liability 

Rules,” HCFA confirmed to all state Medicaid directors that special needs trusts, 

including those established by a court on behalf of or at the behest of an 

individual, are covered by the Medicaid trust rules, including the provisions 

exempting a trust from the general rules that cause the trust to be considered as 

an available resource.  See also Waldman v. Candia, 317 N.J. Super. 464 (App. 

Div. 1999). 
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The New Jersey Legislature has adopted legislation encouraging persons 

to establish Self-Settled Special Needs Trusts.  In N.J.S.A. 3B:11-36, the New 

Jersey Legislature found and declared that “it is in the public interest to 

encourage persons to set aside amounts to supplement and augment assistance 

provided by government entities to persons with severe chronic disabilities”.  The 

authority for a court to establish such a trust is contained in N.J.S.A. 3B:11-37b.  

Legislation specifically authorizes a court to establish an OBRA ’93 Trust for a 

person who is disabled as defined in Section 1614(a)(3) of the federal Social 

Security Act (42 U.S.C. §1382c(a)(3)).   

The New Jersey Medicaid Regulations recognize the authority of a court to 

establish such a trust in N.J.A.C. 10:71-4.11(g)(1)(i)-(xviii), which provides that a 

special needs trust may be established if the following criteria, inter alia, are met: 

1. The trust is irrevocable. 
 
2. The trust is established for a person under 65 years of age. 
 
3. The individual for whom the trust is established is disabled 

within the definition of 42 U.S.C. 1382c(a)(3). 
 
4. The trust is established by a parent, grandparent, legal 

guardian of the individual, or a court. 
 
5. The purpose of the trust is to use the trust assets to supplement, 

rather than supplant, public benefits. 
 
6. The trust contains a provision that, upon the death of the 

beneficiary, any state which has provided medical payments 
under its Medicaid program for the disabled individual is 
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entitled to be reimbursed from the remaining assets of the 
trust.   

 
7. The trust states that the trustee shall fully comply with all State 

laws, including the Prudent Investor Act.  
 
Id. (emphasis supplied). 

 
II.  POST-DEATH PLANNING THROUGH REFORMATION   

 In some cases, disability planning for loved ones may be accomplished 

even after death. In New Jersey, courts are willing to reform a decedent’s last will 

and testament, based upon the doctrine of probable intent, in order to protect a 

bequest to a disabled person.  

 For example, if a deceased father’s last will and testament directed that a 

bequest be distributed directly to his disabled son, or through a simple 

testamentary support trust, that distribution could jeopardize the son’s eligibility 

for Medicaid or other public benefits. Such consequence would have a severely 

adverse impact on the son, and would frustrate his late father’s primary goal of 

ensuring that his son would be cared for after his passing. However, if the money 

were to be placed in a testamentary supplemental benefits trust, those funds 

would not jeopardize the son’s eligibility for public benefits based upon need. 

Moreover, the assets in the trust could be used on behalf of the son to pay for 

any and all medical care which public benefits do not cover, and to enhance his 

quality of life. 
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Such relief may be sought by way of a reformation action, in which a 

testamentary trust is created, or an imperfectly drafted testamentary trust is 

reformed, in order to preserve the beneficiary’s assets while protecting his or her 

current or future eligibility for needs-based public benefits.  

The New Jersey Supreme Court has directed that the court’s function in 

construing a decedent’s will is “to ascertain and give effect to the ‘probable 

intention of the testator.’” Fidelity Union Trust Co. v. Robert, 36 N.J. 561, 564 

(1962) (further citations omitted). This function applies to the enforcement of the 

testator’s intent regarding testamentary trusts, In re Estate of Bonardi, 376 N.J. 

Super. 508, 515 (App. Div. 2006), and is carried out by “giv[ing] primary 

emphasis to [the testator’s] dominant plan and purpose as they appear from the 

entirety of his will when read and considered in the light of the surrounding facts 

and circumstances.” Fidelity Union Trust, supra, 36 N.J. at 564-65.  

The primary goal of determining the testator’s intent “is not to be thwarted 

by unduly stressing ‘the literal meaning’ of [the decedent’s] words.” Id. at 565. 

Once that intent is established by a preponderance of the evidence, those wishes 

are to be carried out “even though they be imperfectly expressed.” Id.   A 

fundamental principle of probable intent is that “it is reasonable to impute to the 

decedent a general intent that reflects ‘impulses...common to human nature.’” In 

re Estate of Branigan, 129 N.J. 324, 335 (1992) (quoting Fidelity Union, supra, 36 

N.J. at 565).  
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New Jersey courts have shown increasing readiness to effectuate a 

testator’s probable intent, thereby illustrating the “liberal judicial attitude” 

announced by the Fidelity Union Trust Court, even to the point of “straining” to 

accomplish what the testator would have done, had the testator envisioned the 

issue at hand. See In re Estate of Gabrellian, 372 N.J. Super. 432, 441 (App. Div. 

2004), certif. denied, 182 N.J. 430 (2005); Branigan, 129 N.J. 324 (quoting 

Fidelity Union, supra, 36 N.J. at 564-68).  

This liberal judicial attitude makes clear the correct answer to the question 

central to a reformation action: 

Will the court execute the clear intent of the testator not fully or 
clearly expressed in a will, or will it by a strict technical adherence to 
the form of words and their literal meaning suffer the intention of the 
testator to be defeated? 
 

Id. at 566-67 (quoting Scarborough v. Scarborough, 134 N.J. Eq. 201 (Ch. Ct. 

1943)). 

  
  
HYPOTHETICAL: 
Two sons come to your office seeking a guardianship of their mother, an 
elderly widow, and placement of their mother in a long-term care facility. 
The mother has been living at home but, despite the sons’ efforts to 
maintain that arrangement with the help of home health aides, “Meals on 
Wheels” food delivery service, and the assistance of concerned neighbors, 
the mother’s actions make continued care at home impractical. The 
mother’s assets consist of her home and a bank account. She has no 
power of attorney, Last Will and Testament or other estate planning 
documents. The sons also ask whether it is possible to preserve a portion 
of their mother’s assets for their benefit. How do you advise them? What 
factors are going to be important for a court to consider in deciding an 
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application for Medicaid planning? How would the result change if the 
mother were married? 
 
 
 


