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SEVEN 

DEADLY 
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LAW 

PRACTICE
SPECIAL REPORT

There are 
seven common
mistakes made
by elder law 
attorneys that
are relatively
easy to avoid.
This Special 
Report analyzes
each mistake
and proposes 
a solution 
for each.

Failing to Understand 
Medicaid Estate Recovery Rules
Judy visits Lawyer Jo-Anne and explains that her husband,
Tim, had been in a nursing home for approximately eight
years. He died at age 52. Tim had long suffered from 
Multiple Sclerosis, but had heart complications which
lead to his untimely death. Judy received a notice from
the State Medicaid Agency that there was an estate 
recovery lien against the family home, which was in Tim’s
and Judy’s names. 

The state in which Tim and Judy resided has a broad 
definition of estate recovery that includes assets in joint
name. Judy was beside herself. She had endured eight
years of her husband being confined to a nursing home
after several years of debilitating illness prior to his 
institutionalization, then his death, and now a claim
against her home. 

Jo-Anne suggested that Judy refinance the home, but
Judy explained that the amount of the lien exceeded 
the value of the home. Jo-Anne explained that the one
consolation is that Medicaid would permit Judy to live 
in the home for the rest of     her life.
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 Solution
Medicaid estate recovery applies only to Medicaid 
recipients who die after age 55. Since Tim died at age 
52, there were no Medicaid services delivered after 
age 55, and no estate recovery is permitted. 

Chapter 9 of Representing the Elderly Client includes a
discussion of Medicaid estate recovery.

Transferring Home 
from Parent to Child
Paul is 78 years of age and in reasonably good health. He is
concerned with his own future because his father had
Alzheimer’s disease and spent his final years in a nursing
home. Paul bought a home many years ago for $100,000. 
Paul has made no improvements to the the home. Today that
home is worth $350,000. 

Paul would like to transfer the home to his daughter, Karyn, 
so that it is protected even if he needs long-term care. Lawyer,
Dave, advised that the best solution is for Paul to simply
transfer the home to Karyn, wait five years, and then the
home would be protected. Dave does not discuss filing a 
federal gift tax return.

Four years later, Paul decides to move to a condominium. 
He and Karyn decide to sell the home. The home is sold for
$350,000. Karyn’s CPA advises her that she must pay capital
gains tax to both the federal and state governments on the
$250,000 capital gain. Karyn calls Dave for an explanation.
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 Solution
Dave should have advised Paul to transfer the home to an 
Intentionally Defective Grantor Trust designed in such a way
as to (1) avoid having a completed gift, and (2) retain Paul’s
$250,000 exclusion from capital gains tax on the sale of his
principal residence. 

If the home had been transferred to the Trust, Paul’s $250,000
exclusion from capital gains tax would have been preserved
and there would have been no federal capital gains tax for
Paul.

These Trusts are described in Chapter 8 of Representing the
Elderly Client. 

Failing to Understand 
Strategies Pertaining to 
Self-Settled Special Needs Trusts
Lawyer Bernie receives a call from a personal injury 
attorney asking Bernie to meet with a potential new client
who was severely injured in an automobile accident. The
client will be receiving a significant settlement. The personal
injury lawyer wants Bernie to explain whether a Special
Needs Trust is necessary and, if so, how the Trust will 
operate. Bernie meets with Harry, who is a ventilar-
dependent quadriplegic as a result of the accident, and 
his wife, Georgia. 

Georgia and Harry explain that they are living in public
housing and would like the Trust to buy them a home in 
a nice neighborhood. Bernie explains that this will be no 
problem, that the Trust can buy the home, own it, and pay
all of the expenses of maintaining the home for Harry and
Georgia. 

The case settles, the Trust is funded, the Trust buys the
home, and three years later Harry dies. Bernie receives 
a frantic phone call from Georgia indicating that she has
been advised by the State Medicaid Agency that the home
is subject to a Medicaid payback and that she needs to
make some arrangement to vacate the home or buy it 
from the Trust.
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 Solution
In most personal injury settlements, family members other
than the disabled person have a claim. Once the case is 
settled, most of the parties involved don’t care how the
proceeds of the settlement are allocated. Bernie should
have advised all of the parties to allocate as much as 
possible of the settlement to Georgia for her loss of 
consortium. Georgia could then have bought the home 
out of her proceeds and upon Harry’s death, the home
would not have been involved in the Medicaid payback. 

Chapters 12 and 12A of Representing the Elderly Client
include a discussion of Special Needs Trusts.
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Failing to Obtain the 
Correct Information
Lawyer John meets with Betty whose mother, Joan, just entered 
a nursing home. Joan has $200,000 of countable assets that she
would like to protect. Joan has two children, Betty and Bill. Joan
has been determined to be disabled by the Social Security 
Administration and is receiving SSDI. John obtains the names and
addresses of each of the two children, but fails to ask whether
they are receiving disability benefits. Bill is competent, but unable
to work. John fails to take advantage of the exception from the
Medicaid transfer of asset rules that permits transfers to disabled
children. 
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 Solution
Design an intake form to include the questions as to whether any
children are disabled. Many clients don’t understand the concept
of disability. To them, if a person is not quadriplegic, they are not
disabled. The intake form should ask whether the person is unable
to work. 

Another question should be whether any family member is 
receiving Social Security benefits. 

The final question should be “what are the amounts of the Social
Security benefits.” Armed with the information that Bill, the 
disabled child, is receiving SSDI, the attorney could advise the
client to transfer assets to Bill. Bill could then retransfer the 
assets to accomplish the client’s estate planning objectives. 

The Appendix to Chapter 7 of Representing the Elderly Client
contains a sample intake form.

Failing to Identify the Client
Lawyer Steve is visited by Colleen. Colleen’s father, Joseph, is in a
nursing home. Colleen indicates that Joseph would like to protect his
assets for her. Colleen explains to Steve that she had lived with her
father for the last six years and provided care for him. Colleen says
that her brother, Mark, lives about five miles away, but only visits his
father on Saturdays and then only to watch a ballgame on TV. 

Colleen feels that Mark does not bear his share of responsibility for
caring for their father. Colleen and her son, Andy, lived with Joseph,
and Joseph pays all of the expenses of maintaining the home as
well as for food for himself, Colleen and Andy, and for the expenses
involving Colleen’s automobile. Colleen informs Steve that Dad
wants to transfer the home to her, as well as his liquid assets to
the extent possible. 

Steve prepares the Deed and the necessary paperwork to 
accomplish the goals articulated by Colleen. 

Steve changes Joseph’s Will to leave everything to Colleen based
on the instructions he received from Colleen. Colleen pays the
legal fee from her own funds. Joseph dies. Colleen’s brother, Mark,
files suit against Colleen claiming that she was more of a free-
loader than a caregiver and demanding that the court set aside
the Deed and asset transfers to Colleen and invalidate Joseph’s
Will. Mark also names Steve as a defendant in the lawsuit and files
an ethics complaint against Steve.
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 Solution
The solution to this problem would have been for Steve to 
identify his client at the outset. Most elder law attorneys elect 
to represent the frail elder rather than one of the children. Steve
should have visited Joseph and had a meeting outside Colleen’s
presence to determine the client’s true goals. Steve should have
prepared a written engagement letter specifying who was the
client. The engagement letter should have been signed by the
client. Steve should have followed the client’s instructions and 
ignored any contrary instructions from children. Steve should
then have been careful to avoid any appearance of undue 
influence. Acceptance of the payment for legal fees from the
child’s personal funds raises an inference of undue influence and
in some states even a rebuttable presumption of undue influence.
Steve should have completed a competency evaluation form and
an undue influence form and retained them in his file. 

Chapter 2 of Representing the Elderly Client includes a 
discussion of ethics in situations dealing with such.

Failing to Understand 
the Medicare Secondary 
Payer Act
Lawyer Sally is contacted by a personal injury attorney who 
is about to settle a significant lawsuit on behalf of an injured
plaintiff. The personal injury attorney asks that Sally meet with
the client, Bill, to determine whether a Special Needs Trust is
necessary and, if so, to explain to Bill how such a Trust would
operate. 

The personal injury attorney asks Sally whether a Medicare 
Set-Aside Arrangement is necessary, since the case is a third
party liability case with no worker’s compensation component.
Sally replies that CMS (Centers for Medicare and Medicaid
Services) does not require a Medicare Set-Aside Arrangement 
in third party liability cases. 

#3COMMON MISTAKE

 Solution
As outlined in Chapter 19 of Representing the Elderly Client,
the Medicare Secondary Payer Act applies not only to worker’s
compensation cases, but also to third party liability cases. 
CMS has traditionally enforced the requirement of a Medicare
Set-Aside Arrangement only in worker’s compensation cases.
These are known as “WCMSAs” in the worker’s compensation
context or “MSAs” in the third party liability context. 

Currently, there is no formal procedure for approving a 
set-aside in a third party liability case. However, under
Medicare, Medicaid and the SCHIP Extension Act of 2007, 
insurance companies and other payers will be required to 
report to CMS cases in which Medicare is or may be involved. 

The personal injury attorney may be liable for damages if 
he settles a third party liability case and fails to consider
Medicare’s interest. Sally should advise the personal injury 
attorney of the risks if he proceeds with a Medicare Set-Aside
Arrangement.

Failing to Understand Veterans
Aid & Attendance Rules
Anne visits a lawyer, Dana, and indicates that her husband,
Big Russ, is in an assisted living facility. She had visited the
county Veterans service organization to see whether some
benefits were available to Big Russ to help him pay for his
care in the assisted living facility. The Veterans service office
explained to Anne that because Big Russ had income of 
almost $3,000 per month, which exceeded the income 
limit for Veterans Aid & Attendance (A&A), Big Russ was 
ineligible for an A&A benefit. The cost of the assisted living
facility is approximately $4,000 per month. 

Anne asked Dana whether any other benefits were available.
She has heard that Medicaid does not cover assisted living in
her state. Dana advises Anne that her only option is moving
Big Russ to a nursing home and qualifying him for Medicaid.
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 Solution
Under the Veterans A&A program, spend down for medical
expenses is permitted to be deducted from income for 
purposes of determining financial eligibility. 

In this case, the medical expense for the assisted living 
facility exceeds the income of the otherwise eligible Veteran.
After deducting the cost of the assisted living facility from
the income of the Veteran, there is a negative number and
Big Russ would be eligible for A&A. 

Chapter 6 of Representing the Elderly Client describes 
the rules for A&A, as well as strategies to bring clients into
compliance.


