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INTRODUCTION 
 

Pursuant to Texas Rule of Appellate Procedure 64, the Texas 

Association of Defense Counsel (TADC), the Texas Trial Lawyers 

Association (TTLA), the American Board of Trial Advocates (ABOTA), and 

the Texas Chapters of the American Board of Trial Advocates (TEX-ABOTA) 

file this Consolidated Amici Brief in Support of Respondents’ Motion for re-

hearing requesting (1) an Order granting rehearing; (2) an Order vacating its 

majority and concurring/dissenting opinions and judgment rendered April 24, 

2020; and a (3) new judgment affirming the court of appeals, which affirmed 

the trial court’s order granting sanctions.   

TADC has 1,538 members, who are defense trial lawyers.   

TTLA has 2,532 members, who are plaintiff trial lawyers.   

ABOTA has approximately 7,600 members nationwide—in all 50 

states including the District of Columbia—1,400 of whom reside and practice 

in Texas alone.  ABOTA is comprised of seasoned trial lawyers, vetted for 

advocacy skill, civility, professionalism and a firm commitment to the 

preservation and promotion of the right of all citizens to a fair civil jury trial.  

ABOTA membership is evenly balanced between plaintiff and defense trial 

lawyers.   
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Texas courts should desire to zealously protect the sanctity, purity, and 

fundamental fairness of the jury selection process and prevent tactics of any 

kind that are aimed at tainting the potential venire panel before a trial begins.  

If unchecked, such practices will make a mockery of the ancient promise of 

a fair and impartial jury and allow those with means to stack the deck – the 

very result trial by a jury drawn from a cross section of the community is 

designed to avoid.  The Court’s opinion will have effects that run counter to 

that laudatory goal.  Further, in its current form, this opinion appears to set a 

new and disturbing standard of trial practice where zealous representation 

seems to require trial lawyers to engage in push polling using “genuine 

inaccuracies” —especially in smaller counties—to taint the venire.  Contrary 

to our centuries-long promise of trying cases to impartial fact finders drawn 

from the community, the approach going forward might well be to undermine 

that promise which is at rock bottom of our trial system.   

Tainted panel members may not disclose how they have been 

influenced by such tactics.  In fact, they may not even realize they have been 

influenced by this nefarious practice.  Indeed, that is the very purpose of 

these push-polls.  Consequently, venire members might well fail to disclose 

prior contact regarding the facts of the case to be tried with virtual impunity 

because there is no way to challenge a panel member’s statement that he 
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or she did not see a purported survey or does not recall seeing it, offered by 

a venire member in an honest effort to remain on the jury to do what the juror 

feels is justice based on false information.  And if an attorney’s conduct is 

discovered, the lawyer may dissemble, testifying that he or she did not act in 

bad faith to avoid any consequences. What happened below is a case in 

point. Amici fervently believe that such conduct brings disrepute to and 

undermines the judicial system and should not, indeed must not, be 

sanctioned by Texas law. 

The Court’s opinion fails to address the threat to the guarantee of a fair 

and impartial jury trial under Article I, Section 15 of the Texas Constitution 

and under the Seventh Amendment1 to the U.S. Constitution, which was part 

of the trial court’s order.  Indeed, although the Court reverses the order 

granting sanctions—it fails to address a separate and independent basis for 

affirming that order, which is the deprivation of the parties’ constitutional 

rights—an issue that was both preserved for appellate review and ruled upon 

by the trial court and duly affirmed by the appellate court.  Article 1, section 

15 of the Texas Constitution not only guarantees the right to a jury trial, it 

embraces the concept of the “purity” of the jury trial process as one of the 

 
1 Amici recognize that the Seventh Amendment has yet to be formally incorporated to the 
states through the 14th Amendment to the U.S. Constitution; however, Amici preserve this 
point for further review. 
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rights of Texas citizens.  That right of the parties in the case is apparent and 

should be properly weighed in the balance. 

This Court’s opinion should be vacated, withdrawn, and the court of 

appeals’ opinion should be affirmed.   

ARGUMENT 
 

I. Amici are concerned that the Court’s Opinion raising the 
standard for granting sanctions to one of “bad faith” may 
be used to excuse future violations of recognized ethical 
standards that govern trial practice, and, in any event, 
there is evidence of “bad faith” that should warrant 
reconsideration  

 
Amici are concerned that this Court’s majority opinion may be read by 

members of the State Bar of Texas as condoning the practice of 

disseminating false information to a venire, to the detriment of the integrity 

of the judicial system we are all sworn to protect.  Amici and competent and 

honorable trial lawyers know there is a bright-line distinction between 

legitimate jury research under confidentiality agreements designed to gather 

information on the one hand and using a widespread push poll without any 

controls that disseminates misleading information to a jury pool on the other 

hand.  If this Court’s opinion is interpreted by Texas lawyers and trial judges 

as condoning the misconduct that the trial court found Brewer committed, it 

will encourage even bolder efforts to stack the deck before trial against 
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lawyers who practice within the boundaries of the ethical canons, which is a 

threat to a fair and impartial jury system. 

The impact of the Court’s split decision in this highly-watched case is 

already being felt.  For example, an April 24, 2020 Law.com article about this 

appeal carried the following headline: “Bill Brewer’s Case Just Made it More 

Difficult for Texas Judges to Sanction Lawyers.”2  The Court’s majority 

decision may fairly be read as drastically limiting the authority of trial courts 

to protect the integrity of court proceedings and the sanctity of fair and 

impartial trials—or, as Justice Boyd described in his dissenting opinion, as 

“handcuffing” the trial judges.  

Accordingly, Amici respectfully ask the Court to consider their deeply 

felt concerns about the impact this opinion may have on ensuring that trial 

lawyers and the clients they represent obey the Texas Disciplinary Rules of 

Professional Conduct in order to protect the sanctity of the right to a fair and 

impartial trial for all parties.   

There is an obvious difficulty with a “bad faith” standard: when found, 

the obvious response will be a mea culpa – “I didn’t mean to do anything 

wrong.”  But in this case, the record was replete with evidence that Brewer 

 
2 https://www.law.com/texaslawyer/2020/04/24/bill-brewers-case-just-made-it-more-
difficult-for-texas-judges-to-sanction-lawyers/ 
 

https://www.law.com/texaslawyer/2020/04/24/bill-brewers-case-just-made-it-more-difficult-for-texas-judges-to-sanction-lawyers/
https://www.law.com/texaslawyer/2020/04/24/bill-brewers-case-just-made-it-more-difficult-for-texas-judges-to-sanction-lawyers/
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knew exactly what he was doing and did it anyway as both the trial and 

appellate court detailed.  This evidence of bad faith, alone, should warrant 

reconsideration.   

The Court opines that Brewer’s communications with potential 

veniremen was a “pretrial survey;” a term it uses 17 times.  Judge Reyes, 

the trial judge who was in the best position to evaluate this conduct because 

he saw it and dealt with it first hand, made no such finding and with good 

reason: it was not a pretrial survey.  A pretrial survey contains open-ended 

questions designed to find out what people in a community “think or believe” 

about a given subject matter.   

In contrast, what Brewer did, using a third party as a conduit, was to 

tell the jury pool what to think or believe based on false information that the 

Court recognizes as being “genuinely inaccurate,” or “disinformation.”  

Indeed, this was a “push poll”—a “campaign of disinformation” intended to 

“undermine the sanctity of the judicial process.” There is evidence that the 

company Brewer used, Strategic Opinion Strategies, has conducted push 

polls in the past.  R.R. Vol. 6 (107:14-108:3).  While push polls may have 

unfortunately become a common strategy in political elections, they have no 

place in judicial proceedings charged with finding truth based on evidence.  
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Brewer admitted in his testimony that the push poll was intended, at 

least in part, to “counter the effect of media coverage in the case,” which 

is not a permissible means of gauging the general attitudes of the 

community.  R.R. Vol. 9 (173:4-12) (emphasis added).  

He testified:  

 

 

R.R. Vol. 9 (172:23-173:12) (emphasis added).   

Q . At various times during today you said that : 

•The purposes of the p ol l were 

discussed -- were bec ause of the l eg a cy produc t v ersus 

the new black- jacket product concern." 

" I think t he moratorium was a purpose o f 

t he poll . • 

·To counter the effect of media coverage 

in the case . • 

And to know how - - I believe the quote is: 

·How certain information would impact opinions,• and yo 

said that in various forms . 

Are those not the identified purposes of 

the pol? 

A . ~ eah , the P,Oll -- the P,Ol l had several 

purposes . 
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The trial court found, and the evidence shows, that Brewer, acting 

through Strategic Opinion Strategies, engaged in conduct designed to steer 

case-specific “disinformation” to a large demographic of potential jurors—

and that is exactly what happened.  See Hyundai Motor Co. v. Vasquez, 189 

S.W.3d 743 (Tex. 2006) (providing limitations and procedures for proper voir 

dire examination).  To this end, the push poll was conducted less than three 

weeks before trial (C.R. 2 Supp. 8).  To counter the effect of “media publicity,” 

a statistically enormous database of 20,000 potential jurors was used (R.R. 

Vol. 6 (51:17-52:7))—in a county where 91,972 people voted in 2018.3   With 

the intent of affecting potential jurors’ opinions, the “polling” used by Brewer 

had to be sufficiently broad to reach the same audience, who would have 

likely been exposed to information from local television stations and 

newspapers. R.R. Vol. 6 (91-92; 100, 191).  Indeed, the push poll was cast 

with such a wide-net and without any controls or limitations that it reached 

city officials, testifying witnesses, responsible third parties, and court 

personnel. R.R. Vol. 11 (pp. 5-6, 110).   

Although the Court’s opinion states that there is no evidence showing 

how many individuals were contacted, the polling expert was able to 

 
3 See https://www.sos.state.tx.us/elections/historical/lubbock.shtml 

https://www.sos.state.tx.us/elections/historical/lubbock.shtml


13 
 

extrapolate that as many as 10,000 cold calls may have been necessary in 

order to obtain the 300 completed surveys.  R.R. Vol. 10 (197:19-198:13).  

Relying on the polling expert’s outer number of 10,000 calls, that is 11% of 

the 2018 voting population of Lubbock County.    

Among the “genuine inaccuracies” contained in the push poll was  

question number 14,4 which stated that Strong Custom Builders, LLC 

(“Defendant Builder”), a co-defendant below and a respondent in this appeal, 

was legally at fault for the manner in which the piping was allegedly installed 

in the plaintiffs’ home.  Question No. 14 of the push poll is reproduced below: 

 

Question 14 contains serial “disinformation” about Defendant Builder.  

By all accounts, the installation occurred according to the applicable building 

code and the manufacturer’s specifications and the “disinformation” goes 

straight to the issue of liability, comparative fault, third party liability, and who 

 
4 See the Appendix to the Court’s opinion at pg. 44. 

14. 

(SOME/OTHER) People say that the homebuilder who built the house should be responsible for 
the inciclent. They say ttiat if the CSST nacrbeen propeny-installed, it would not have been 
aamageaauring me llgflffiing sml<e, aoothus, no fire woula nave occurre . hey say me 
homebuilder or installer ma not make sure that mere was a reasonab e amount of s~ ce 
the ~ ing ana other electrical wires, as 1s callea torin the manufacturer's installation gu1aehnes. 
They say that even if the CSST suffered damage which allowed gas to esca it is unfair for the 
manufacturer of a product to be held responsible for the improper installation of a product . 
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the jury should later blame in the trial court’s charge—to the benefit of 

Brewer’s client.  With evidence of this pervasive “disinformation” in the push 

poll, the trial court granted leave for Defendant Builder to file a cross claim 

for malicious defamation against Brewer’s client for the harm the push poll 

caused its business reputation in Lubbock.  C.R. Vol. 6 (7741-7744) (motion 

for leave to file defamation claim); C.R. Vol. 6 (7745-7751) (lawsuit for 

defamation); C.R. Vol. 6 (7893-7894).  Evidence of malice is tantamount to 

bad faith.   

A portion of Defendant Builder’s pleading is re-produced below:   

 

C.R. Vol. 6 (7742) (emphasis added).    

On. Jua.e 10, 2014, Strong leamcdtbat it was tlic target of a pusli pull coiicluctM I>)'. 

:riicflcx aad !he law firm of Bickel & Brewer, Titcflcll'~ agent. Al 811 cvidcmiary hearing Oil 

une 16, 2014, it became ~~nt that Titeflex had e.xp_!icirlyor il!'Plicitl alllhorized Bickel & 

n:wer to commission the pusti poll. Al llic 5amc bcinng i was learned tbat tbiougt, tlie pw 

~ · Titeflex orally COllllllllUcatea de(amatO!'Y Slalemelll\ ilboilt Strong to thiid ~sons 1111idi0ul 

J ustiflClllion or eAcusc. Tlie defamatory Sllltc:IDCQIS were falK aiid in making ~ statcmeot~ 

Titeflex was negligent or acted with malice. Further, the tlefamalOl'y statememts 'IVerC 

~-- cc=.=:.=...c=..;:;::=.:==-=•tjun: the business Str0~ and its ~ talion. For 

bboc:k.Count)'-'--'• th==-e = =· ~-~ 

Stro11g cooduru Ille majority of 115 business, WCR told Iha! Strong bad done a "slOl>l'Y Joo o 

su~ising the contractor he hired lO install tllc eleclrical wiring" at the Rushing Residence and 

that Str011g's ovemght of the clearical conrrac1or was "careless." lbere Is no uutb 10 the 

swemenu about Strong. 
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There is plain evidence of bad faith.  There is proof that the push poll 

was just one part of Brewer’s larger strategy to use any means available to 

pervert the judicial process. For example, he also engaged in conduct 

intended to intimidate trial witnesses and damage their credibility. 

Sandwiched between the push poll and the voir dire that was scheduled to 

begin 18 days later, Brewer filed ethics complaints against some of the 

witnesses who had been designated to testify for the City of Lubbock.  

Brewer not only filed these ethics’ complaints against testifying witnesses, 

but he personally had them delivered to the Lubbock City Council and then 

distributed to the local NBC affiliate in Lubbock.   R.R. Vol. 3 (11); PX 2.  This 

is evidence of Brewer’s intent in using extra-judicial publicity to undermine 

the fairness of the proceeding.  This extensive evidentiary record was before 

Judge Reyes who was presented with a situation that no trial judge should 

be powerless to rectify as he tries to empanel an impartial jury. Yet, under 

the Court’s opinion, future judges will have far fewer tools to ensure the 

integrity of proceedings in their courts.  

If Brewer had a good faith basis to believe that pretrial media publicity 

may have an impact on the trial, he could have filed a motion to transfer 

venue, as there is a statute designed for this very purpose (TEX. CIV. PRAC. 

& REM. CODE § 15.063(2)); alternatively, Brewer could have filed a motion for 
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leave, asking the trial court for permission to conduct a true “pretrial survey,” 

wherein the parameters, questions, and database are submitted to the trial 

judge for in camera review and a determination—which is exactly what the 

established protocol is as set forth in the seminal case of, U.S. v. Lehder, 

669 F. Supp. 1563, 1567-70 (M.D. Fla. 1987).   

These are the options that a lawyer who is not acting in “bad faith” 

would pursue that are within the bounds of zealous advocacy. Brewer is 

charged with knowledge of these proper procedures, and his decision not to 

invoke them evidences a conscious intent to use alternative methods for an 

altogether different, and improper purpose.  

Instead of invoking proper procedures available to his client, Brewer 

not only sanctioned the push poll, but he attempted to conceal it.  When 

Brewer was asked about the push poll by opposing counsel, he 

misrepresented his knowledge. Brewer only admitted he had some 

knowledge of the push poll when respondents’ counsel stated that they were 

going to issue subpoenas and move for an evidentiary hearing.  (R.R. Vol. 3 

(12); R.R. Vol. 9 (182)); R.R. Vol. 3 (13). Even still, he did not disclose his 

full involvement until questioned under oath. Attempting to conceal one’s 

conduct is some evidence that the actor knew the conduct was wrongful in 

the first place. Contrary to his misrepresentations to Counsel, Brewer 
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approved both the database and the poll as duly found by the trial judge.  

C.R. Vol. 9 (10202, ¶ 2).    

All competent and honorable trial lawyers know that they do not merely 

represent their client, but are also “officers of the legal system and a public 

citizen having special responsibility for the quality of justice,” to use the very 

words from the first preamble to the Texas Disciplinary Rules of Professional 

Conduct.  Similarly, all competent and honorable trial lawyers know that there 

is a bright-line distinction between legitimate jury research and tainting a 

venire panel by disseminating false information designed to impact the 

opinions of the venire population. The Court’s decision blurs that distinction 

and invites creative attorneys to cause great mischief in undermining the 

core objective of a jury trial: A fair outcome governed by careful evidentiary 

rules and impartial fact finders. It encourages parties to try the case outside 

the courtroom instead of in it, which will only undercut the central role of the 

judiciary and jury in our justice system.  

 In summary, Brewer’s conduct under any standard, including one of 

bad faith, justified a sanction at least as severe as the one Judge Reyes 

entered: 

1. Brewer sought to create the very biases and prejudices of 

the venire that a supervised voir dire is designed to eliminate; 
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2. Focus groups and mock trials are designed to find out what 

people think; on the contrary, this was a push poll designed 

to tell people what to think in order to counter “media 

coverage,” using misrepresentations to do so; 

3. The trial judge specifically found that the push poll was 

designed to influence the jury pool and there is evidence to 

support that finding.  C.R. Vol. 9 (10203);  

4. Under no circumstances is it ever appropriate to mislead the 

venire, even under a “bad faith” standard; and, finally, 

5. The push poll was part of a larger strategy designed to 

deprive the other litigants (plaintiffs and defendants alike) of 

due process free from witness intimidation and a fair trial by 

an impartial jury.   

Respectfully, this Court is restrained by the Texas Constitution and by 

statute from drawing inferences from evidence, which are not supported by 

any finding in the trial court; i.e.: there is no finding that this was a legitimate 

“pretrial survey.”  TEX. CONST. ART. V, § 6 (a) (“Provided, that the decision of 

said courts [of appeals] shall be conclusive on all questions of fact brought 

before them on appeal or error”); TEX. GOV’T CODE § 22.225(a) (Vernon 

2019) (“A judgment of a court of appeals is conclusive on the facts of the 

case in all civil cases”).   

Given that the sanctity of a fair and impartial jury system is at stake for 

future generations of lawyers and their clients of our state, Amici beg this 
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Court’s indulgence to reconsider its majority opinion, grant rehearing, and 

affirm the court of appeals.  

II. If left uncorrected, this Court’s Opinion can be read as 
condoning the dissemination of misleading information 
to taint the venire, resulting in an unfair system that is 
antithetical to Article 1, Section 15 of the Texas 
Constitution and the 7th Amendment to the U.S. 
Constitution’s right to a fair and impartial jury trial 

 
Amici are concerned that, if this Court’s majority opinion is not 

withdrawn and corrected, the standard of care for a trial lawyer in Texas—

particularly in smaller counties—may evolve into hiring a push polling 

company to spread false or misleading information to the venire; and, indeed, 

as long as there is a third party doing the actual polling—the lawyer can act 

with impunity—assuming arguendo it is even discovered.  The Court’s 

majority opinion could also have the devastating impact of creating a cottage 

industry of push polling companies soliciting lawyers for this type of work.  

Neither side of the docket wants such conduct, which is why TADC, TTLA, 

TEX-ABOTA, and ABOTA are aligned as Amici.  

 Importantly, this Court’s opinion also fails to address the constitutional 

question; that is, Brewer’s conduct encroached and necessarily violated the 

“purity” of the jury trial process guaranteed by the Texas Constitution and the 

U.S. Constitution.  TEX. CONST. ART. I, § 15; U.S. CONST. AMEND VII.  That is, 

whether Brewer’s misconduct constitutes bad faith is a separate and distinct 
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inquiry from the equally important state and federal constitutional issue: the 

trial court’s inherent power to ensure the parties are not deprived of their 

constitutional rights to a fair and impartial jury.  TEX. CONST. ART. I, § 15; U.S. 

CONST. AMEND VII.  Thus, this Court did not address a separate and 

independent basis why the trial court’s order can and should be affirmed, 

which is, in and of itself, worthy of an order granting rehearing.   

The Texas Constitution is at least as protective of the right to a fair and 

impartial jury trial as the U.S. Constitution.  See In re Bent, 487 S.W.3d 170, 

175 (Tex. 2016) (“Within the past decade, this Court's jurisprudence has 

evolved to more firmly secure Texans' constitutional right to a jury trial 

in the new-trial context.”) (emphasis added); see also Citizens State Bank of 

Sealy, Texas v. Caney Investments et al., 746 S.W.2d 477, 478 (Tex. 1988) 

(“The Texas Constitution provides that “[t]he right to trial by jury shall remain 

inviolate’.”) [citations omitted]. Thus, statements about the Seventh 

Amendment illustrate what is at stake here. Justice Scalia stated that the 

U.S. Constitution demands an “impartial” jury.  Holland v. Illinois, 110 S.Ct. 

803, 807 (1990) (Scalia, J.) (emphasis added).  Indeed, “[a] fair trial in a fair 

tribunal is a basic requirement of due process.”  See Irvin v. Dowd, 366 

U.S. 717, 721 (1961) (emphasis added) [citations omitted].  In Irvin, Justice 

Clark stated: “England, from whom the Western World has largely taken its 



21 
 

concepts of individual liberty and of the dignity and worth of every man, has 

bequeathed to us safeguards for their preservation, the most priceless of 

which is that of trial by jury.”  See id. (Clark, J.) (emphasis added) [citations 

omitted].  “In the language of Lord Coke a juror must be as ‘indifferent as he 

stands unsworne’.”  See Turner v. State of Louisiana, 85 S.Ct. 546, 549 

(1965) [citations omitted]; see also Gonzales v. Beto, 92 S. Ct. 1503, 1504 

(1972) (J. Stewart, concurring in the judgment—joined by JJ. Douglas & 

Marshall). 

Any opinion that “tolerates” Brewer’s “campaign of disinformation” will 

“undermine the sanctity of the judicial process [which] is inimical to the 

constitutional promise of a fair and impartial jury trial.”  See Brewer v. Lennox 

Hearth Products, LLC, et al, No. 18-0426, 2020 WL 1979321, at *9 (Tex. 

April 24, 2020).  This Court’s opinion will be misinterpreted as encouraging 

rather than deterring the tainting of jury pools.  

In Federalist 83, Alexander Hamilton recognized the central role that 

trial by an impartial civil jury played in the budding American democracy.  

According to Hamilton, some citizens recognized the civil jury trial as “a 

valuable safeguard to liberty,” while others believed the civil jury to be “the 

very palladium of a free government.”  Our founders agreed on this: the civil 

jury was not something with which to be disparaged or toyed.  Judge Reyes 
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recognized the pernicious impact Brewer’s use of the push poll will have on 

this sacred institution and was courageous enough to act to preserve it.  

Amici fear that the current opinion, left unaltered, may do incalculable 

damage to the jury system, to the bar, and to the public’s confidence in the 

civil trial system.   

Therefore, Amici respectfully request that this Court vacate its April 24, 

2020 opinion and judgment, affirm the court of appeals, and make a 

statement that protects the integrity of the civil justice system.   

CONCLUSION 
 

This Court should grant rehearing, vacate its opinion, and issue a new 

opinion affirming the monetary and other sanctions Hon. Reuben Reyes 

awarded against William A. Brewer III.  
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