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Plaintiffs respectfully submit this opposition to Defendants’ Motion to Stay the Deadline 

for Defendants to Respond to Plaintiffs’ Amended Complaint (Dkt. 31).  Plaintiffs further move 

this Court to lift the stay on the pending motions for preliminary injunction and class 

certification.  Finally, on behalf of the individually-named plaintiffs in the Amended Complaint 

whose discharges have been suspended/revoked, Plaintiffs seek an order compelling their full 

reinstatement in the Army. 

INTRODUCTION 

As set forth below, this lawsuit involves some of the most vulnerable MAVNI soldiers.  

Plaintiffs and the vast majority of the proposed class are soldiers who were summarily discharged 

from the U.S. Army prior to their attaining U.S. citizenship.  As the Court is aware, in related 

actions, USCIS has represented that non-citizen MAVNI soldiers are considered to have “lawful 

presence” in the United States for immigration purposes while they are serving in the U.S. 

military.  That protection was stripped from Plaintiffs and many proposed class members when 

the Army summarily discharged them, placing them at greater risk of removal proceedings and 

causing other harms.   

In response to this litigation, the Army has stated that it suspended the discharges of 

MAVNI soldiers with effective discharge dates on or after July 20, 2018, but this suspension did 

not apply to all of the named Plaintiffs in this case, nor did it extend to proposed class members 

whose summary discharges were effective prior to the July 20 suspension.  And we now know 

from reporting ordered by the Court in this and related actions that a substantial number of 

MAVNI DEP and DTP soldiers – in addition to one named Plaintiff – were the victims of 

summary discharges that have not been and (according to Defendants) will not be revoked.   
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In other words, the claims of a substantial number of soldiers are ripe, as they are not 

impacted at all by the Army’s July 20 discharge suspension action.  Accordingly, there is no 

justification for delaying Defendants’ response to the Amended Complaint allegations pending 

Defendants’ proposed “new” discharge/separation policy.  By Defendants’ own admission, that 

new policy, whenever it may be announced, will not apply to the soldiers with unrevoked 

summary discharges.  Therefore, the Court should deny Defendants’ motion to stay the filing of 

their Answer, and the Court should instead set a briefing schedule on Plaintiffs’ pending 

preliminary injunction motion or, because the question presented in this case – whether the 

summary discharges were lawful – is a legal one, the Court could set the matter for summary 

judgment. 

Moreover, Defendants’ representations to this Court regarding the suspension of 

discharges and disclosure to this Court about the status of their review, the development of the 

“new” discharge/separation policy, and the discharge of soldiers have been called into question, 

given recent media accounts of new Army instructions raising the specter of retaliation against 

MAVNIs seeking relief through this litigation and new but undisclosed MAVNI discharge 

actions since July 20, 2018. 

Separately, even with respect to those Plaintiffs and proposed class members with 

discharge suspensions or revocations, Court intervention is required at this juncture.  

Notwithstanding representations by Defendants, individual Plaintiffs and similarly-situated 

soldiers still have not been fully reinstated in the U.S. Army (i.e., restored to their pre-discharge 

status).  Accordingly, Plaintiffs request that Defendants be ordered to take actions necessary to 

fully reinstate these soldiers in the U.S. Army.          
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BACKGROUND 

1. U.S. Army Private Second Class Lucas Calixto – a named plaintiff in the related 

Nio class action pending in this Court – commenced this action on June 28, 2018, seeking redress 

for his unlawful summary discharge from the Army.  Faced with a preliminary injunction motion, 

(Dkt. 2), and recognizing that the discharge violated military regulations, Defendants agreed to 

revoke PV2 Calixto’s discharge and fully reinstate him in the Army (Dkt. 15). 

2. Unfortunately, notwithstanding their full knowledge and understanding that other 

MAVNI soldiers had been summarily discharged in the exact same unlawful manner, Defendants 

refused to voluntarily revoke the discharges of those soldiers.  Accordingly, PV2 Calixto and 

seven new plaintiffs filed an amended complaint on behalf of themselves and a proposed class.  

Dkt. 19.  That complaint details the summary discharges and alleges the factual basis for 

certifying a class of MAVNIs who also had been discharged without process and in violation of 

regulations and the law.  Id.  Plaintiffs likewise moved for a preliminary injunction, setting forth 

the necessary facts and the irreparable harm resulting from their unlawful discharges.  Dkt. 20. 

3. On August 13, 2018, in response to the Amended Complaint and the Preliminary 

Injunction Motion, Defendants notified the Court that pursuant to a July 20, 2018 Army 

Memorandum (Dkt. 22-1, Ex. A), the Army had suspended the involuntary discharges of all 

MAVNIs with discharge dates effective on or after July 20, 2018, pending review and 

development of a new discharge/separation policy (Dkt. 22).  Defendants further represented that 

the Army would revoke any discharge orders for six of the seven new Plaintiffs and would fully 

reinstate those soldiers in the Army.  Dkt. 22-1. 

4. On the basis of Defendants’ representations regarding discharge suspensions, 

revocations, and reinstatements of the Plaintiffs in the Amended Complaint, the Court stayed 
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briefing on Plaintiffs’ motions for preliminary injunction and class certification pending the 

provision of further information by Defendants.  Dkt. 23. 

5. With respect to the eighth named Plaintiff (“Z. Li”), whose discharge was 

effective on November 1, 2017, Defendants stated that they would not voluntary revoke his 

discharge orders or reinstate him in the Army.  Dkt. 22-1 ¶ 8.  As such, Plaintiff Li’s unlawful 

summary discharge from the U.S. Army remains in effect.  Moreover, as a result of the summary 

discharge, Plaintiff Li lacks the lawful presence status that USCIS says it affords to persons 

serving in the U.S. military.  In June 2018, Plaintiff Li was placed in removal proceedings by 

USCIS.  See Ex. 1 (Z. Li Notice to Appear).    

6. On August 13, 2018, the Court ordered Defendants to report on the status of the 

Army’s separation policy with respect to MAVNIs.  In particular, the Court ordered defendants to 

begin bi-weekly reporting on: 

The status of the Army’s policy relating to administrative 

separation procedures applicable to members of the [DEP and 

DTP], including but not limited to any updates that resulted from 

Marshall Williams’ July 20, 2018 memorandum (ECF No. 22-1 at 

Ex. A),  

… 

ORDERED that defendants shall file status reports with the Court 

bi-weekly after this August 20, 2018 report, with any updates 

regarding the Army’s policy with respect to administrative 

separation procedures applicable to DEP and DTP members, as 

well as any intention to discharge any DEP or DTP member in 

accordance with this policy, 

. . . 

ORDERED that defendants shall file with this Court a description 

of any Army policy relating to the administrative separation 

procedures applicable to members of the [DEP and DTP] at least 

14 days prior to any discharge order or separation proceeding 

initiated in accordance with this policy. 
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Dkt. 23 at 1-2 (italicized emphases added).  

7. Although there has been no report to the Court of it, the Army continues to tell 

soldiers that they are being discharged from the military – verbally, through statements on N-426 

certifications, and through discharge orders.  See, e.g., Ex. 2 (09/11/18 N-426 stating 

“Derogatory information found to require separation.”); Ex. 3 (09/27/18 N-426 stating 

“Derogatory information found to require separation.”); Ex. 4 (09/17/18 Order separating 

MAVNI soldier with “Uncharacterized” discharge).   

8.  Yet, Defendants have stated in the three most recent bi-weekly updates to the 

Court that there are no updates.  See, e.g., Dkt. 30 (“Defendants do not have any further updates” 

regarding the Army’s policy with respect to administrative separation procedures); Dkt. 32 

(“Defendants are still engaged in internal policy analysis and development of courses of action to 

address the administrative separation procedures applicable to MAVNI soldiers in the DEP and 

DTP.”).   

9. While Defendants have not reported any updates regarding their separation policy, 

recent media reports suggest otherwise.  Indeed, those reports – quoting from internal Army 

documents that Pentagon spokespersons do not dispute – reveal that, since the July 20 policy, the 

Army commenced action to retaliate against MAVNI soldiers for bringing this lawsuit 

challenging their discharges.  The New York Times and The Washington Post published articles 

on September 19, 2018 detailing an internal Army project – launched in mid-August – that would 

have Army lawyers scouring completed MAVNI DoD background investigation packets to 

search for potential criminal admissions by the soldiers.  See Dave Philipps, The Army Stopped 

Expelling Immigrant Recruits.  But an Email Suggests It’s Still Trying., N.Y. TIMES, Sept. 19, 
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2018; Alex Horton, The Army Is Trying to Find Criminal Conduct Among Immigrant Recruits, 

Email Shows, WASH. POST, Sept. 19, 2018.1     

10. This Army activity, none of which has been disclosed to Plaintiffs 

(notwithstanding a written request) or the Court, shows that the Army launched a post-hoc search 

for evidence that might justify discharging (or otherwise disparaging) these soldiers, in 

recognition that the Army’s previous discharge decisions would not pass scrutiny. 

11. In its August 13 Order, the Court also directed Defendants to file a list identifying 

each MAVNI soldier (DTP and DEP) who received a discharge order in the one-year period prior 

to July 20, 2018, and for whom the Army did not intend to revoke the discharge.  Dkt. 23 at 2.  

On September 4, 2018, Defendants identified soldiers in that category via an under seal filing.  

Dkt. 28 (Defendants’ Notice, describing a redacted under seal filing that includes a list of 

discharged or separated soldiers (names redacted), the dates of the discharges, and the reasons for 

those discharges).          

12. Through statements in the related Kirwa action, the Army represented that, as of 

June 2018, at least 86 Kirwa class members had been discharged from the MAVNI program.  

Kirwa Dkt. 114 at 3.  

13. On September 26, 2018, in the related Nio action, in response to a Court order, the 

DoD Defendants reported that approximately 86 Nio class members (which includes only DTP 

MAVNIs) had been discharged as of July 15, 2018, with those discharges unrevoked.  Nio Dkt. 

193 ¶ 3. 

                                              
1    Articles available at https://www.nytimes.com/2018/09/19/us/army-mavni-

immigrant.html?utm_campaign=website&utm_source=TakeCareBlog&utm_medium=Email; 

https://www.washingtonpost.com/national-security/2018/09/19/army-is-trying-find-criminal-

conduct-among-immigrant-recruits-email-shows/?utm_term=.fb6a0a3ba842.   
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14. There is a large volume of unrevoked MAVNI soldier discharges.  Between the 

Nio and Kirwa classes, there are at least 150 (86 plus 86) unrevoked DTP discharges.  And, that 

does not account for the unrevoked DEP discharges, a year of which are reflected in the under 

seal filing made in the Calixto action. 

ARGUMENT 

A. The Court Should Not Stay Defendants’ Answer to the Amended Complaint 

Defendants’ Motion to Stay rests entirely on the premise that because this Court stayed 

briefing on the preliminary injunction and class certification motions, it should also stay 

Defendants’ Answer.  Dkt. 31 at 3.  But that justification is readily refuted. 

Defendants overlook the fact that the Court’s August 13 limited stay order resulted from 

two factors:  (1) Defendants represented to the Court that the Army had suspended the discharges 

of soldiers with effective discharge dates on or after July 20, 2018, while they conduct a review 

of their discharge policies/practices, but (2) Defendants had not yet identified how many 

proposed class members who had received summary discharges were not subject to the Army’s 

July 20 discharge suspension and were not going to have their discharges revoked.   

Defendants have not suspended all MAVNI discharges.  Soldiers still are being told by 

Army officials that they have “derogatory” findings and will be discharged from the military.  

They are being told that verbally by recruiters and commanders, and it is appearing on N-426 

forms certified after July 20, 2018.  See, e.g., Exhibit 2 (09/11/18 N-426 stating “Derogatory 

information found to require separation.”).  And, at least one MAVNI soldier who received that 

information verbally from Army officials was then provided a written discharge order – dated 

September 17, 2018.  See Exhibit 4 (09/17/18 Order separating MAVNI soldier with 

“Uncharacterized” discharge).  Defendants have not disclosed these separations to Plaintiffs or 
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the Court, in spite of the clear language of this Court’s August 13, 2018 order.  See Dkt. 23 

(“[D]efendants shall file status reports … with any updates regarding … any intention to 

discharge any DEP or DTP member …”).  Additionally, as discussed above, Defendants are not 

disclosing to the Court other discharge-related activity as evidenced by the recent media reports. 

And with respect to the second factor, as shown above, Defendants have now provided 

sufficient information to confirm that the Amended Complaint allegations arising out of 

summary discharges remains ripe for resolution.  Indeed, through the reporting in this case and in 

the related actions, the record shows that a substantial number of MAVNIs were summarily 

discharged from the Army without the requisite process and in defiance of regulations and that 

Defendants have no intention of revoking those discharges absent a Court order.  Unless 

Defendants change their position, the only way to get to a resolution for these discharged soldiers 

is for this litigation to proceed.   

Accordingly, there is no justification for staying Defendants’ Answer to the Amended 

Complaint.  Defendants’ Motion to Stay therefore should be denied.    

B. The Court Should Lift the Preliminary Injunction and Class Certification Briefing 

Stay 

Plaintiffs’ Motion for Preliminary Injunction (Dkt. 20) and Motion for Class Certification 

(Dkt. 21) have now been pending for almost two months.  As noted above, the Court stayed 

further briefing on these motions six weeks ago, pending further record development regarding 

Defendants’ discharge suspension policy and Defendants’ reporting on the number of proposed 

class members whose discharges are not being suspended or revoked.  Since we now know from 

Defendants’ own reporting in this and related actions that a substantial number of discharges 

remain effective, there no longer is any question as to whether the preliminary injunction and 

class motions are moot following the July 20 suspension policy.  To the contrary, Defendants 
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have confirmed that the policy does not apply to proposed class members with discharges 

effective prior to July 20, 2018, and they have provided ample evidence that the number of 

proposed class members with unrevoked discharges easily satisfies the numerosity requirements 

in this jurisdiction.2 

On this record, therefore, the relief sought in the preliminary injunction motion – reversal 

of the summary discharges, reinstatement in the Army, and related relief – remains viable, and 

the issues outlined in the preliminary injunction motion remain ripe and ready for resolution.  

Indeed, in some respects, the urgency is even more compelling, given that named Plaintiff Z. Li, 

whose discharge has not been revoked, still is facing removal proceedings.  Likewise, a potential 

class member, a DEP MAVNI soldier, had his Deferred Action status terminated by USCIS 

simply as a result of his “separation” from the Army and now both he and his wife – who came to 

and were in this country lawfully and had maintained a legal status prior to his joining the U.S. 

Army – are facing removal proceedings and an ICE monitoring bracelet.  See Dave Philipps, 

Army Suspends Its Purge of Immigrant Recruits, N.Y. TIMES, Aug. 9, 2018.3  It is likely that 

other class members are facing, or will soon be facing, similarly dire circumstances caused by the 

lack of “lawful presence” status that they held while in the military.   

Here again, recent media reports indicate that USCIS now is refusing to grant even 

informal protection from deportation to MAVNI soldiers: 

The officials familiar with the discussions said [DHS] told the 

Pentagon that it would not be able to sign any agreement blocking 

the deportation of the immigrant recruits brought in under the 

                                              
2
  Plaintiffs direct the Court’s attention to Defendants’ under seal filing, see Dkt. 28, for 

evidence showing the number of MAVNIs with unrevoked discharges from just a one-year 

period.  

3
  Available at https://www.nytimes.com/2018/08/09/us/mavni-program-army-discharge-

immigrants.html. 
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program.  In previous years, [USCIS] used an informal process to 

give MAVNI recruits protection when their temporary or student 

visas expired because they were entering military service. 

Lolita Baldor, Problems for Pentagon’s Immigrant Recruit Program, AP NEWS, Oct. 1, 2018.4  

Accordingly, Plaintiffs submit that Defendants should be compelled to respond to the preliminary 

injunction and class certification motions in short order.   

In the alternative, this Court has the authority and discretion to convert the pending 

preliminary injunction motion into a motion for summary judgment.  As noted above, this case 

presents a straightforward legal issue: namely, whether the summary discharges of Plaintiffs and 

the Class complied with applicable law and regulations.  The material facts underpinning this 

question should not be in dispute.  Defendants already revoked the discharge of Plaintiff Calixto 

and essentially admitted that they had not complied with their own regulations in effectuating his 

discharge in the first place.  See Dkt. 15.  Defendants made the same admission when they 

suspended and revoked the discharges of six of the remaining named Plaintiffs and 

approximately 150 other MAVNI soldiers.  See Dkt. 22-1.  Accordingly, the Court may set the 

matter for summary judgment briefing and argument, rather than have two rounds of briefing on 

these issues.   

In either event, the preliminary injunction and class certification stay should be lifted and 

a briefing schedule entered to address the ripe and pressing issues in this matter. 

C. The Court Should Compel the Army to Fully Reinstate Plaintiffs Whose Discharges 

Have Been Revoked or Suspended 

In both the Amended Complaint and the Motion for Preliminary Injunction, apart from 

seeking to enjoin their summary discharges, Plaintiffs are seeking to be fully reinstated in the 

                                              
4
  Available at https://www.apnews.com/84530d3799004a0a8c15b3d11058e030/Problems-

for-Pentagon's-immigrant-recruit-program.  
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Army, i.e., to be restored to their pre-discharge/separation status as MAVNI soldiers.  Although 

Defendants represented that they would do so for the seven of the named Plaintiffs (all but Z. Li), 

the process has not been fully accomplished.  Instead, the reinstatement process has been marked 

by confusion and delays, as evidenced by Defendants’ September 21, 2018 filing, where 

Defendants stated the following: 

Defendants have revoked the discharges of the named plaintiffs 

who were actually discharged and have fully reinstated or are in 

the process of fully reinstating seven of the eight named Plaintiffs. 

Dkt. 31 ¶ 9 (emphasis added).  In response to this statement, as recently as September 28, 2018, 

Plaintiffs asked Defendants to identify the Plaintiffs who have been “fully reinstated” and those 

who “are in the process of fully reinstating.”  Defendants declined to provide that information. 

The reality is that several of the named Plaintiffs – including Lucas Calixto – still have 

not been “fully reinstated” with their Army units.  Plaintiffs repeatedly have brought these issues 

to Defendants’ attention, but the Army still has not complied with its own commitment.  As a 

result, some of the Plaintiffs have been unable to drill with their units, access their electronic 

records, or be recognized within the military systems as a serving soldier (which impacts 

healthcare coverage with Tricare and other things).  Plaintiff Sambe has not been able to resolve 

his supposed “debt” to DFAS, and is being forced to make minimum payments and incur interest 

even though Defendants have admitted that his discharge was a mistake.  In a number of 

instances, neither Plaintiffs nor those in their direct chain of command have received copies of 

discharge revocation orders, which they could then use to help restore the soldier’s status.  

Moreover, the discharge suspension policy applies to approximately 150 other proposed class 

members, Dkt. 24-1 ¶ 4, and Defendants have provided no assurances that those soldiers have 

been “fully reinstated” either. 
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 This problem can be readily solved.  Senior Army commanders simply need to issue 

orders directing that the relevant Army officials (a) fully reinstate each soldier to his/her pre-

discharge status, (b) provide each reinstated soldier with a copy of his/her discharge revocation 

orders, and (c) report back to the senior Army commanders that these orders have been carried 

out.  In the absence of voluntary action by Defendants, Plaintiffs request that the Court compel 

Defendants to do so. 

CONCLUSION 

For all the foregoing reasons, Plaintiffs respectfully request that Defendants’ Motion to 

Stay be denied, that the stay of briefing on Plaintiffs’ preliminary injunction and class 

certification motions be lifted, and that Defendants be compelled to fully reinstate each Plaintiff 

(with a revoked or suspended discharge) to his/her pre-discharge status in the Army. 

 

Dated:  October 1, 2018    Respectfully submitted, 
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