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RECTIFICATION (GENERALLY) 
 
The jurisdiction of the Court to rectify a Will proceeds from the same considerations that guide 
the rectification of legal instruments generally. Thus, Brown J. recently explained in Canada 
(Attorney General) v. Fairmont Hotels Inc., 2016 SCC 56 (S.C.C.): 
 

A.           General Principles and Operation of Rectification 
 

[12]                          If by mistake a legal instrument does not accord with the true 
agreement it was intended to record — because a term has been omitted, an 
unwanted term included, or a term incorrectly expresses the parties’ agreement — a 
court may exercise its equitable jurisdiction to rectify the instrument so as to make it 
accord with the parties’ true agreement. Alternatively put, rectification allows a court 
to achieve correspondence between the parties’ agreement and the substance of a 
legal instrument intended to record that agreement, when there is a discrepancy 
between the two. Its purpose is to give effect to the parties’ true intentions, rather than 
to an erroneous transcription of those true intentions (Swan and Adamski, at §8.229). 
 
[13]                          Because rectification allows courts to rewrite what the parties had 
originally intended to be the final expression of their agreement, it is “a potent remedy” 
(Snell’s Equity (33rd ed. 2015), by J. McGhee, at pp. 417-18). It must, as this Court 
has repeatedly stated (Shafron v. KRG Insurance Brokers (Western) Inc., 2009 SCC 
6 (CanLII), [2009] 1 S.C.R. 157, at para. 56, citing Performance Industries Ltd. v. 
Sylvan Lake Golf & Tennis Club Ltd., 2002 SCC 19 (CanLII), [2002] 1 S.C.R. 678, at 
para. 31), be used “with great caution”, since a “relaxed approach to rectification as a 
substitute for due diligence at the time a document is signed would undermine the 
confidence of the commercial world in written contracts”: Performance Industries, at 
para. 31. It bears reiterating that rectification is limited solely to cases where a written 
instrument has incorrectly recorded the parties’ antecedent agreement (Swan and 
Adamski, at §8.229). It is not concerned with mistakes merely in the making of that 
antecedent agreement:  E. Peel, The Law of Contract (14th ed. 2015), at para. 8-059; 
Mackenzie v. Coulson (1869), L.R. 8 Eq. 368, at p. 375 (“Courts of Equity do not rectify 
contracts; they may and do rectify instruments”). In short, rectification is unavailable 
where the basis for seeking it is that one or both of the parties wish to amend not the 
instrument recording their agreement, but the agreement itself. More to the point of 
this appeal, and as this Court said in Performance Industries (at para. 31), “[t]he 
court’s task in a rectification case is . . . to restore the parties to their original bargain, 
not to rectify a belatedly recognized error of judgment by one party or the other”. 
 
[14]                          Beyond these general guides, the nature of the mistake must be 
accounted for:  Swan and Adamski, at §8.233. Two types of error may support a grant 
of rectification. The first arises when both parties subscribe to an instrument under a 
common mistake that it accurately records the terms of their antecedent agreement. 
In such a case, an order for rectification is predicated upon the applicant showing that 
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the parties had reached a prior agreement whose terms are definite and 
ascertainable; that the agreement was still effective when the instrument was 
executed; that the instrument fails to record accurately that prior agreement; and that, 
if rectified as proposed, the instrument would carry out the agreement:  Ship M. F. 
Whalen v. Pointe Anne Quarries Ltd. (1921), 1921 CanLII 57 (SCC), 63 S.C.R. 109, 
at p. 126; McInnes, at p. 820; Snell’s Equity, at p. 424; Hanbury and Martin Modern 
Equity (20th ed. 2015), by J. Glister and J. Lee, at pp. 848-49; Hart v. Boutilier (1916), 
1916 CanLII 631 (SCC), 56 D.L.R. 620 (S.C.C.), at p. 622. 
 
[15]                          In Performance Industries (at para. 31) and again in Shafron (at 
para. 53), this Court affirmed that rectification is also available where the claimed 
mistake is unilateral — either because the instrument formalizes a unilateral act (such 
as the creation of a trust), or where (as in Performance Industries and Shafron) the 
instrument was intended to record an agreement between parties, but one party says 
that the instrument does not accurately do so, while the other party says it does. In 
Performance Industries (at para. 31), “certain demanding preconditions” were added 
to rectify a putative unilateral mistake:  specifically, that the party resisting rectification 
knew or ought to have known about the mistake; and that permitting that party to take 
advantage of the mistake would amount to “fraud or the equivalent of fraud” (para. 
38). 

 
Obviously there are significant differences between a contract and a Will, and the jurisdiction to 
rectify errors in Wills is somewhat more limited. The most common types of errors are drafting 
error by the solicitor who drew the Will. 
 
Re Morris 
[1970] 1 All ER 1057 (Eng. Prob.) 
 
Here the testatrix glanced at or read at least part of her second Will before executing it. She 
instructed her solicitor to prepare it to alter her original Will, but the second text contained mistakes 
(it revoked a whole clause containing various dispositions rather than a specific disposition in a 
sub-clause) – it was held that evidence was admissible to prove the error and to rectify the mistake 
notwithstanding that the testatrix appeared to have read the Will at least in part.  
 
Latey J approved the words of Sachs J in Crerar v Crerar (unreported, 1956, Ch) who said of the 
method to be followed by the Court: 

 
. . . to consider all the relevant evidence available and then, drawing such inferences, 
as it can from the totality of that material, it has to come to a conclusion whether or 
not those propounding the will have discharged the burden of establishing that the 
testatrix knew and approved the contents of the document which is put forward as a 
valid testamentary disposition. The fact that the testatrix read the document, and 
the fact that she executed it, must be given the full weight apposite in the 
circumstances, but in law those facts are not conclusive, nor do they raise a 
presumption of law. 

 
Latey J then said: 
 

The testatrix was competent, did (as I have found) in a literal, physical sense 
read the codicil and did duly execute it, and if the rule in Guardhouse v 
Blackburn survived, I should be bound to find that she knew and approved 
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of the contents of it. But that rule does not survive in any shape or form and 
on all the evidence I have no doubt at all that she did not in fact know and 
approve its contents. 

 
 
In Brander, the mistake was in executing the wrong Will: 
 
Re Brander 
[1952] 4 DLR 688 (BCSC) 
 
Here a husband and wife executed mutual Wills but signed the wrong ones; notwithstanding, the 
Will was admitted by rectifying the mistake. Contra, Re Meyer [1908] P. 353 (Eng. Prob.) 
 
In Re Malichen Estate (1994), 6 E.T.R. (2d) 217 (Ont Gen Div), a similar result was achieved. 
Salhany J said: 
 

3 Mr. Logan was helpful in providing me with a number of authorities in 
Saskatchewan, Manitoba, British Columbia and Alberta where an identical 
situation occurred. There appeared to have been no reported decisions of a 
similar nature in Ontario. In Re Bohachewski (1967), 60 W.W.R. 635 (Sask. 
Surr. Ct.), Re Brander Estate, [1952] 4 D.L.R. 688 (B.C. S.C.), Re Thorleifson 
(1954), 13 W.W.R. 515 (Man. Surr. Ct.) and Re Knott Estate (1959), 27 W.W.R. 
382 (Alta. Dist. Ct.), wills were admitted to probate where the same error 
occurred. There does not seem to be anything in the Ontario Succession Law 
Reform Act or the Estates Act which prohibits the court from following these 
decisions in correcting the will and admitting it to probate in the form obviously 
intended by the testator. 

 
4     Accordingly, I am ordering the will signed by George Stephen Malichen to be 

admitted to probate with the following changes… 
 
 
Rondel v Robinson Estate 
2011 ONCA 493 
 
In this case the testatrix was a naturalized Canadian who was born in Spain and moved to Canada 
as an adult. She owned property in the UK, Spain, and Canada. She was married; her husband 
developed dementia and was incapable. She later began a relationship with Rondel. In 2002, she 
made a will in Spain to deal with real property and personalty in Europe in favour of her sisters 
and Rondel. She made a second will in Canada that same year to deal with Canadian assets. In 
2005, the incapable husband died. The testatrix instructed her solicitor to draft a new will which 
would not leave property to her sisters; she changed her instructions a day later to include one 
sister. The new will was drafted but the solicitor failed to inquire about other wills. The testatrix 
executed the new will which contained a revocation clause in respect of all other wills. The 
residuary clause disposed of ‘all my property of every nature and kind and wheresoever situate’. 
She made a new will in 2006 (so as to add a $1 million gift to. Rondel) on the same terms. The 
addition of this specific bequest was the only change from the 2005 Will. After her death, a 
question arose in respect of the validity of the 2002 Spanish will. The issue on appeal was whether 
evidence of the testarix’s intention to revoke or maintain the 2002 will was admissible. Held: Not 
admissible. The court held that the common law rule disallowing direct evidence of the testator’s 
intention divorced from the interpretation of an ambiguity remains good law. 
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Per Juriansz J.A.: 
 

23        ... [t]he general rule of the common law is that in construing a will, the 
court must determine the testator's intention from the words used in the will, 
and not from direct extrinsic evidence of intent. 
 
24        Of course, it is always possible that the testator's expression of her 
testamentary intentions may be imperfect. When a will takes effect and is being 
interpreted, the testator is no longer available to clarify her intentions. Extrinsic 
evidence is admissible to aid the construction of the will. The trend in Canadian 
jurisprudence is that extrinsic evidence of the testator's circumstances and those 
surrounding the making of the will may be considered, even if the language of the 
will appears clear and unambiguous on first reading. Indeed, it may be that the 
existence of an ambiguity is only apparent in the light of the surrounding 
circumstances... 
 
25        The extrinsic evidence tendered by the appellant and Mr. Silverman, 
however, goes beyond providing evidence of the facts and circumstances 
surrounding the making of the testator's 2006 Canadian Will...  
 
26        This evidence goes beyond attempting to establish the facts and 
circumstances surrounding the testator's 2006 Canadian Will. Rather, it purports 
to directly address what she intended to include in her Will but did not include. The 
evidence is conclusory in nature...  
 
27        The law properly regards the direct evidence of third parties about the 
testator's intentions to be inadmissible. There would be much uncertainty 
and estate litigation if disappointed beneficiaries like Dr. Rondel could 
challenge a will based on their belief that the testator had different intentions 
than those manifested in the will. 

... 
 
29        An exception to the general rule excluding direct extrinsic evidence of intent 
in a court of construction arises where there is an "equivocation" in the will. The 
principle is set out in Feeney, The Canadian Law of Wills: Volume 2 Construction, 
2d ed. (Toronto: Butterworths, 1982), at p. 56:  

 
There is an equivocation only where the words of the will, either when read in the 
light of the whole will or, more usually, when construed in the light of the 
surrounding circumstances, apply equally well to two or more persons or things. 
In such a case, extrinsic evidence of the testator's actual intention may be 
admitted and will usually resolve the equivocation. 

 
30        In Bruce Estate, Re (1998), 24 E.T.R. (2d) 44 (Y.T. S.C.), the court held 
that the term "equivocation" is a term of art that has a special meaning in law. The 
court cautioned against simply equating it with either ambiguity or mere difficulty 
of interpretation, otherwise there would be no need for rules of interpretation and 
construction. 
 
31        The affidavits of Mr. Silverman, Ms. Budi and Dr. Rondel do furnish 
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evidence of some of the surrounding circumstances in this case. Before drafting 
her Will, Mr. Silverman did not ask the testator about her previous Will, did not 
review her assets and their location with her, and did not canvass with her the 
people who she might consider including in the Will. Nor, did she offer any of this 
information to Mr. Silverman. Taken together, this evidence might give rise to 
speculation that the testator did not turn her mind to the effect the 2006 Canadian 
Will would have on the 2002 Spanish Will and the European assets. However, 
when considered in the light of all the surrounding circumstances including this 
evidence, there is not the slightest equivocation in the testator's 2006 Canadian 
Will. The words of the 2006 Canadian Will are clear. As the application judge found, 
this was not a case about a typographical error, a solicitor's misunderstanding of 
the testator's instructions or a solicitor's failure to implement the testator's 
instructions. Rather, the solicitor drafted the testator's Will in accordance with her 
instructions to deal with the "entire residue of my estate", and she reviewed and 
approved of the language in the Will before executing it. 
 
32        The admissible evidence of the surrounding circumstances cannot support 
the inference that the testator did not intend to revoke the Spanish Will. Mr. 
Silverman and Dr. Rondel need to rely on the direct evidence of the testator's intent 
in their affidavits, and urge this court to expand the common law to allow them to 
do so. 
 
33        It has been previously suggested that such evidence should be 
admitted to aid the interpretation of wills. The court's attention was drawn to 
a 1982 report of the Law Reform Commission of British Columbia that 
recommended eliminating the exclusionary rules of evidence and admitting 
all evidence in aid of interpretation that meets the normal evidentiary test of 
relevance. The recommendation was not accepted. 
 
34        I prefer the different view taken by the Succession Law Reform 
Project reporting to the British Columbia Law Institute in a 2006 Report:  
 
The view that has prevailed in the Succession Law Reform Project, however, 
is that removing all restrictions on admission of extrinsic evidence of intent 
would allow excessive scope for attempts to secure an interpretation 
contradicting the actual terms of the will. Fabrications or fantasies of the "he 
really meant me" or "he always said I would get the house" variety could be 
advanced much more easily than they can be under the present law. The 
Testate Succession Subcommittee and Project Committee were not as 
confident as the Commission had been that litigation over the meaning of 
wills would not increase if evidence of testamentary intent were made 
admissible without restriction. They were not prepared to endorse the former 
Commission's recommendation to abrogate entirely the exclusionary rule 
regarding extrinsic evidence of intent. 
 
35        I agree... 
 
36        A testator of sound mind knows her intentions and is able to express them. 
The very raison d'être of a written will, formally executed, is to record the testator's 
own expression of intentions. The formalities required for the proper execution of 
the will advance that goal by confirming that the will provides an accurate record 
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of those intentions. 
 
37        Third-party evidence of a testator's intentions gives rise to both reliability and 
credibility issues. Credibility is a concern because would-be beneficiaries can, without 
fear of contradiction by the deceased, exaggerate their relationship and fabricate the 
promises of requests. Reliability is a concern because testators are not obliged to write 
their wills to accord with the sincere or mendacious assurances they may have given 
to those close to them. Until they die, testators may freely revoke or vary the directions 
they have given for the distribution of their estates. The evidence of third parties, who 
cannot directly discern the mind of the testator, is logically incapable of directly proving 
the testator's intent. 
 
38        In my view, there is no question about the good sense of the common law rule 
excluding direct extrinsic evidence of a testator's intent. 

 


