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What is Guardianship?

• Nevada Revised Statutes, Chapter 159 Guardianships

• Guardianship is a legal proceeding in which a petitioner (usually a family 
member or friend) asks the court to find that a person is unable to 
manage their own affairs effectively because of a disability. The court 
then appoints someone to act for that person and make decisions 
affecting their person, estate, or both.
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Why Guardianship?

• A "general guardianship" may be needed over an adult if the adult is 
incapacitated, meaning the person is unable to take care of himself or 
herself due to mental illness, mental deficiency, disease, or mental 
incapacity. A "special guardianship" may be needed if the adult is of 
limited capacity, meaning the person can make some, but not all 
decisions necessary for his or her own care. 

• The laws regarding Guardianship of the Person state that a guardian 
should be appointed only if there is no less restrictive alternative. In 
many cases, guardianship is necessary to protect the person from harm 
and to administer the estate that is in the person’s name.
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Different types of guardianship

• There are four (4) different types of guardianship in Nevada. Anyone 
asking the court to be named a person’s guardian must specify what 
type of guardianship is sought. The court may either appoint a:

• (1) Guardian of the Person, or a

• (2) Guardian of the Estate,

• (3) or both,

• (4) Temporary Guardianship

• One person can serve as both Guardian of the Person as well as 
Guardian of the Estate, or different people can take each role. 
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Types of guardianship

• In emergency cases, or in cases where an individual has no family 
member or friend to serve as guardian, a court may appoint a public 
guardian. And, depending on the court’s determination, the Public 
Guardian office may be appointed to serve as Temporary Guardian, 
Guardian of the Estate, Guardian of the Person, or Guardian of the 
Person and Estate. 

• In general, a Guardian of the Person makes decisions about a person’s 
medical care, housing, food, clothing, and other subjects that directly 
affect the person’s activities of daily living (ADLs). In contrast, a 
Guardian of the Estate typically makes decisions about a person’s 
money, income, property of any kind, stocks and bonds, and other 
financial matters.
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Effect of a guardianship

• Under Nevada law, the appointment of a guardian “does not modify any 
right of the individual with a disability unless the court has so ordered. 
In general, a protected person keeps all the legal and civil rights 
guaranteed to all residents under the state’s and the United States’ 
Constitution, except those rights which the court specifically grants to 
the guardian.
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How is a guardian appointed?

• A guardian of the person may be appointed by the court upon petition 
by an interested person. A petition is a document that contains the 
fundamental details of the case, and states what the court is being 
asked to do. Interested persons include the guardian of the estate, the 
heirs of the person with a disability, any governmental agency paying 
benefits to the person, or any person or agency eligible to serve as 
guardian of the person. A lawyer usually writes and files the petition in 
court.
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Who can file the guardianship petition?

• The petition can be filed by any interested person. 

• A petition for the appointment of a guardian of the person can be found 
at the following link:

• http://www.familylawselfhelpcenter.org/selfhelp/guardianship/overview/purpose-
and-types-of-a-guardianship
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What is in a guardianship petition?

• The petition contains all of the basic facts about the situation. The following is a list of the required contents of the petition for guardianship of the person:

• The petitioner’s name, address, age, and telephone number;

• The petitioner’s family or other relationship to the alleged person with a disability

• A brief description of the disability and how it affects the person’s ability to function;

• The reasons why the court should appoint a guardian of the person and, if the subject of the petition is a person with a disability, allegations demonstrating an inability 
of that person to make or communicate responsible decisions concerning their person; including provisions for health care, food, clothing, or shelter, because of a 
disability or disease, and a description of less restrictive alternatives that have been attempted and have failed;

• If a guardian has been appointed for the alleged person with a disability in another proceeding, the name and address of the guardian and the court that appointed the 
guardian. If a guardianship proceeding was previously filed in any other court, the name and address of the court, the case number, if known, and whether the 
proceeding is still pending in that court;

• A list of (a) the name, age, sex, and address of the alleged person with a disability, (b) the name and address of the person(s) with whom the person with a disability 
resides, and (c) if the person with a disability resides with the petitioner, the name and address of another person on whom service can be made;

• The name, address, telephone number, and nature of interest of all other interested persons and all other persons exercising control of the alleged person with a 
disability, to the extent known, or reasonably ascertainable;

• If the alleged person with a disability is represented by an attorney, the name and address of the attorney;

• A statement indicating physicians’ certificates are attached, or if not, why not;

• If the petition also seeks a guardianship of the estate, the additional information regarding the property the person owns, or to which the person is entitled;

• A statement of the relief sought. NRS 159.034
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Determining competency or capacity

• Some individuals may have mental illnesses or cognitive impairments 
that at times impair their ability to make informed choices about 
important issues such as how to manage money or choose a home. 
Determining competency is important because the degree to which an 
individual is capable of making an informed decision relates to which 
decisions they can make. 
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Determining competency or capacity

• The term incompetent means an adult person who, by reason of mental 
illness, mental deficiency, disease, weakness of mind or any other 
cause, is unable without assistance, to properly manage and take care 
of himself/herself or his/her property, or both. NRS 159.019

• An adult is of limited capacity if the person is able to make 
independently some, but not all of the decisions necessary for the 
person’s own care and the management of the person’s property. NRS 
159.022
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Guardianship legal process

• In all guardianship cases there will be a hearing before a judge on the 
facts presented in the petition. The petitioner has the burden of proof 
and must present clear and convincing evidence of the need for 
guardianship of the person. In a guardianship of the person case, the 
petitioner must prove:

• The person lacks sufficient understanding or capacity to make or communicate 
responsible

• Decisions concerning their person; including provision of health care, food, clothing 
or shelter;

• This lack of capacity is caused by mental disability, disease, or addiction to drugs; 
and

• That no less restrictive form of intervention is available and consistent with the 
person’s welfare and safety. NRS 159.079
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Guardian

• A Guardian is a person or entity who is appointed by a Court and given 
authority to protect the property and/or person of one who is incapable 
of, or needs assistance in, protecting his or her own interests. 

• There are many things guardians must do to make sure the protected 
person is taken care of, and there are many things guardians must 
report back to the court. There are also many things a guardian cannot 
do without first getting the court’s permission. 
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Guardian

• General guardian powers:

• Decides where PP lives (with consent of the court in some cases)

• Provides for PP care, comfort and maintenance, including training and education

• Makes health care decisions

• Makes advance funeral and burial arrangements

• Controls disposition of remains

• Receives and spends PP money for support, care and education



Guardian

• Adult appointed by the court to make important decisions for the 
protected person’s care and well-being.

• There must be a court order appointing the designated adult as a 
protected person’s guardian.

• A Guardian cannot be appointed without prior notice to the protected 
person and an opportunity to communicate with the judge overseeing 
the petition.



Guardian

• What are the powers and duties of a guardian of the person?

• Provide proper care, maintenance, education, and support.

• Supply food, clothing, shelter, and necessities.

• Authorize medical, surgical, dental, psychiatric, and psychological care (although 
some medical treatments, such as experimental treatments, require court 
approval).

• Make sure the protected person is properly trained and educated, and 
that the protected person has the opportunity to learn a trade, 
occupation, or profession.

• File an Annual Report of the Guardian each year letting the court know 
how the ward is doing.
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Temporary Guardianship

• When the situation is urgent and a guardian must be appointed 
immediately, the law provides for the appointment of a temporary 
guardian. Temporary procedures can be used when a person is living in 
conditions that pose substantial risk of death, or serious physical harm 
to themselves or others.

• The procedure in a temporary guardianship case is similar to that in a 
standard guardianship case, except the process is expedited.

• The judge will require medical evidence of the person’s incapacity. NRS 
159.0523
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Limitations of Guardian authority

• A guardian must receive of a court to do the following:

• Moving the protected person out of the State of Nevada.

• Placing the protected person in a secured, residential, long-term care facility.

• Spending or investing the protected person’s money. The guardian can ask the 
court to approve a monthly budget to pay the protected person’s monthly 
expenses.

• Selling the protected person’s home, or any real property.

• Making or changing the protected person’s last will and testament, or changing any 
beneficiaries.

• Terminating the guardianship. The guardian usually cannot be released from his/her 
duties unless the protected person has died, regained competency, or the 
guardianship is over a child who has turned 18. 
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Protected Person’s Bill of Rights (not all listed here)

• Each proposed protected person has the right to have an attorney before a guardianship is imposed to ask the court for relief, and 
each protected person has the right to:

• Receive a copy of all documents filed in a guardianship proceeding.

• Have a family member, an interested party or a medical provider speak or raise any issues of concern on behalf of the protected person during a court 
hearing, either orally or in writing, including, without limitation, issues relating to a conflict with a guardian.

• Be educated about guardianships and ask questions and express concerns and complaints about a guardian and the actions of a guardian, either orally 
or in writing.

• Participate in developing a plan for his or her care, including, without limitation, managing his or her assets and personal property and determining his 
or her residence and the manner in which he or she will receive services.

• Have due consideration given to his or her current and previously stated personal desires, preferences for health care and medical treatment and 
religious and moral beliefs.

• Remain as independent as possible, including, without limitation, to have his or her preference honored regarding his or her residence and standard of 
living, either as expressed or demonstrated before a determination was made relating to capacity or as currently expressed, if the preference is 
reasonable under the circumstances.

• Be granted the greatest degree of freedom possible, consistent with the reasons for a guardianship, and exercise control of all aspects of his or her life 
that are not delegated to a guardian specifically by court order.

• Engage in any activity that the court has not expressly reserved for a guardian, including, without limitation, voting, marrying or entering into a 
domestic partnership, traveling, working and having a driver’s license.

• Receive telephone calls and personal mail and have visitors, unless his or her guardian and the court determine that particular correspondence or a 
particular visitor will cause harm to the ward.
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Guardianship oversight

• Nevada Guardianship Compliance Office

• GCO services are voluntary for each District Court and the office is available to 
review guardianship cases to identify reporting deficiencies by the guardian, review 
annual reports and accountings, and report findings to the District Court.  The GCO
can provide the District Court with enhanced financial reviews of accountings, as 
well as investigations.  The GCO will work with the District Court to implement best 
practices in managing guardianship cases, identify active and closed cases, and 
assist with additional services, including implementing a guardianship case 
management system to track cases as well as support consistent and uniform 
performance and outcome measures.  The GCO has established a hotline for the 
public to ask questions or register complaints. 
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Special considerations for licensed providers

• If a protected person resides with a care provider that is an institution 
or facility, the care provider shall furnish to the guardian an itemized 
accounting of all financial activity pertaining to the protected person:

• On a quarterly basis; and

• At any other time, upon the request of the guardian.
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Alternatives to Guardianship

• Supported Decision Making Agreement: This written agreement is 
commonly used for adults with cognitive or intellectual disabilities where 
the person selects trusted people (friends, family members, and 
professionals) to help them with decision making. The selected 
“supporters” help the person understand situations and choices the 
person faces, answers questions, explores options, and offers 
recommendations. This is done so the disabled person can make their 
own decisions. The supporters are then legally empowered to help the 
person carry out their wishes when necessary.
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Alternatives to Guardianship 

• Durable Power of Attorney. This is a document that gives a person the 
power to make decisions for another.  

• Durable Power of Attorney for Health Care Decisions. A power of 
attorney for health care allows a person to name a health care agent to 
make health care decisions when they are no longer able. This type of 
legal document is also referred to as an “advance directive.”

• Representative Payee. Government agencies that pay benefits can 
appoint another person or agency to receive benefit checks for a 
beneficiary who is unable to manage their benefits on their own. The 
person appointed is called the representative payee. Once appointed, 
the representative payee can collect the beneficiary’s monthly income 
and use it to pay their bills.
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What We Will Cover

• Reporting Responsibilities in General;

• To Report or Not Report: Creating The Culture;

• Best Practices for Protocols After Reporting, Conducting the Investigation;

• Whether To Involve Legal Counsel and Privilege Issues; and

• Best Practices for Investigating a Reportable Event.
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Key Care Concerns

• Abuse

• Neglect

• Accidents

• Elopements

• Mistreatment

• Crimes or Suspicions of a Crime
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Freedom from Abuse 

• 42 CFR 483.12:  Resident has right to be free from abuse, neglect, misappropriation of resident property, and exploitation. 

• 42 CFR 483.5: ABUSE means the willful infliction of an injury, unreasonable confinement, intimidation, or punishment resulting in 
physical harm, pain, or mental anguish. Can also include deprivation of services necessary to attain or maintain physical, mental, and 
psychosocial well-being. 

• NRS 200.5092: ABUSE includes

• Physical abuse

• Deprivation of food, shelter, clothing or services which are necessary to maintain the physical or mental health of an older person or a vulnerable 
person;

• Infliction of psychological or emotional anguish, pain or distress on an older person or a vulnerable person through any act, including, without 
limitation:

• Threatening, controlling or socially isolating the older person or vulnerable person;

• Disregarding the needs of the older person or vulnerable person; or

• Harming, damaging or destroying any property of the older person or vulnerable person, including, without limitation, pets;

• Nonconsensual sexual contact with an older person or a vulnerable person, including, without limitation:

• An act that the older person or vulnerable person is unable to understand or to which the older person or vulnerable person is unable to communicate his or her 
objection; or

• Intentional touching, either directly or through the clothing, of the genitalia, anus, groin, breast, inner thigh or buttocks of the older person or vulnerable 
person; or

• Permitting any of the acts described in paragraphs (a) to (d), inclusive, to be committed against an older person or a vulnerable person.
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Allegation of Abuse 

• ALLEGATION can mean:

• Statement 

• Observation 

• Suspicion 

©2017 Lane Powell PC 28



Reporting Responsibilities if Allegation of Abuse 

SNF:  42 CFR 483.12(c)(1)

The facility must ensure that all alleged violations involving 
mistreatment, neglect, or abuse, including injuries of 
unknown source and misappropriation of resident property, are 
reported IMMEDIATELY to administrator and other state agencies:

• Not later than 2 Hours after the allegation is made if involves ABUSE 
or SERIOUS BODILY INJURY; or 

• Not later than 24 hours if no abuse/serious bodily

harm 
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Reporting Responsibilities if Allegation of Abuse 

SNF:  42 CFR 483.12(c)(2), (3), and (4)

• The facility MUST have evidence that the alleged violations are 
thoroughly investigated;

• Prevent further potential abuse, neglect, exploitation, or 
mistreatment while the investigation is pending; AND… 
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Reporting Responsibilities if Allegation of Abuse 

SNF:  42 CFR 483.12(c)(4)

• Report results to the administrator or his/her designated 
representative and to other officials in accordance with State law 
(including to the State survey and certification agency) within 5 
working days of the incident, and if the alleged violation is 
verified, appropriate corrective action must be taken.
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Reasonable Suspicion of a Crime

• Reasonable Suspicion of a Crime:

• Depends on Nevada and local laws. 

• Battery, Sexual Assault, Theft, Assault, Murder. 
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• Elder Justice Act (EJA): Requires Reporting of Suspected Criminal 
Activity:

• Against any resident or patient in LTC facilities

• Thoroughly investigate in consistent, uniform manner

• Criminal Activity 

• Report any reasonable suspicion of crime

• Staff-to-resident

• Resident-to-resident

• Family-to-resident
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What: Suspected Criminal Activity
• Covered Individuals

• The “covered individuals” that have reporting obligations under the EJA are owners, 
operators, employees, managers, agents, and contractors of long-term care facilities.

• What are covered individuals required to do?

• Must report any reasonable suspicion of a crime against facility residents or individuals 
receiving care at the facility. Reports must be made to the state survey agency and to 
one or more local law enforcement entities.

• Timelines:

• 2 hours to report if “serious bodily injury” involved

• Extreme physical pain

• Substantial risk of death

• Protracted loss or impairment of function of bodily member, organ, or mental faculty

• Requiring medical intervention (surgery, hospitalization, etc.)

• Sexual abuse/assault

• 24 hours to report otherwise
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Other SNF Reporting/Requirements

• 42 CFR 483.12(b)

• Must develop policies to investigate abuse, neglect, exploitation 
obligations; 

• Train Staff; and 

• Coordinate with QAPI. 
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AL: Reporting Requirements  
NRS 200.5093:

• Any person who maintains or is employed by a facility or establishment that 
provides care for older persons or vulnerable persons who, in a professional or 
occupational capacity, knows or has reasonable cause to believe that an older 
person or vulnerable person has been abused, neglected, exploited, isolated or 
abandoned shall:

• Report the abuse, neglect, exploitation, isolation or abandonment of the older 
person or vulnerable person to:

• (1) The local office of the Aging and Disability Services Division of the 
Department of Health and Human Services;

• (2) A police department or sheriff’s office; or

• (3) A toll-free telephone service designated by the Aging and Disability 
Services Division of the Department of Health and Human Services; and

• Make such a report as soon as reasonably practicable but not later than 24 hours 
after the person knows or has reasonable cause to believe that the older person or 
vulnerable person has been abused, neglected, exploited, isolated or abandoned.

©2017 Lane Powell PC 36



AL: Reporting Requirements 

• Any life-threatening Elder Abuse must be reported to law enforcement 
immediately.

• Any allegations or suspicions of Sexual Assault must be reported to law 
enforcement immediately.

• After the report has been made, a referral should be forwarded to the 
Elder Rights Unit, either by telephone, in person, or in writing.

• Any person making a good faith report of suspected elder abuse is immune 
from civil or criminal liability for reporting. NRS 200.5096
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Content of Reports

• The report must contain the following information, when possible:

• The name and address of the older person or vulnerable person;

• The name and address of the person responsible for his or her care, if there is one;

• The name and address, if available, of the person who is alleged to have abused, 
neglected, exploited or isolated the older person or vulnerable person;

• The nature and extent of the abuse, neglect, exploitation or isolation of the older 
person or vulnerable person;

• Any evidence of previous injuries; and

• The basis of the reporter’s belief that the older person or vulnerable person has 
been abused, neglected, exploited or isolated

9/16/2020 ©2017 Lane Powell PC 38



Where to Report?

• Aging and Disability Services Division Elder Rights Intake Unit

• Statewide: 1-888-729-0571

• In the Las Vegas Area: 702-486-6930

• AFTER HOURS CONTACT

• Local Law Enforcement (Any police department or Sheriff’s Office. If there is 
imminent danger involved, contact 911)
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Reporting Responsibilities in General

Suspected or alleged abuse:

• Make sure resident is safe. 

• Report allegation to local Aging and Disability Services 
Division Elder Rights Intake Unit

• If abuse constitutes a crime, call Law Enforcement BEFORE
local office.

• Conduct internal investigation after reporting.
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Creating the Culture of Reporting Events

• Setting the Tone – Make is Easy to Report 

• Clear Policies Regarding Reporting:

• What, Where and When, to Whom, How

• See DHS: Abuse Reporting and Investigation, DHS 0818 (rev 10/05) 

• Consider who will conduct investigation

• What does “immediately” mean?

• RoPs require 2 hours or 24 hours 

• Clear Path For Reporting Events or Suspected Events

• Internal – Figure out who reports should be made to internally 

• External – Who needs notification outside of facility/community 

©2017 Lane Powell PC 41



Clear Path For Reporting Allegations : 
Unambiguous Policy

• Internal

• Administrator/DNS

• Department Heads

• Risk Manager

• Compliance Officer 

• In-house or Outside Counsel 

• Human Resources 

• Insurance 

• Medical Director 

• Quality Assurance

• Organizational Chain

• Staff 
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Clear Path For Reporting Allegations: 
Unambiguous Policy

• External

• DPBH

• Adult Protective Services 

• Law Enforcement

• Treating Physician, Family, Legal Representative

• Coroner

• Ombudsman 

• Licensing Boards

• Physician/Nurses/Therapists

• OIG

• Media 

• Nurse Consultant
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Best Practices for Investigating A Reportable 
Event

• If reportable, you must investigate.

• If not reportable, you may investigate.

• If either, have a plan.

• Compliance Officer provides a template for the investigation.

• See DHS guide for basic template. 

• Clear understanding of when the investigation must be complete; Do NOT let information get stale. 

• Make a decision if you should involve counsel.
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Whether to Involve Legal Counsel or Other 
Experts 

• Affords some protection

• Attorney Client Communication

• Attorney Work Product

• Retaining Experts – Nurse Consultant, Media Expert, etc. 
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When to Involve an Attorney

• Privileged Or Not?

• Billing Fraud/Abuse?

• Survey/Certification?

• Civil or Criminal Liability?

• PR Issues?

• Parallel Investigation

• Could have the effect of protecting the work product and impressions if done 
by an attorney or at the direction of an attorney.

• Can be expensive in terms of attorney fees and time with people submitting to 
two interviews, etc.
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A Word About QAPI

• What is QAPI ?

• Quality Assurance And Performance Improvement program.

• Takes systematic, comprehensive, and data-driven approach to maintaining and improving safety and quality 
in nursing homes.

• The QAPI program identifies and prioritizes problems and opportunities that reflect organizational process, 
functions, and services provided to resident based on performance indicator data, resident and staff input, 
and other information.

• Corrective actions address gaps in systems and are evaluated for effectiveness.

• Clear expectations are set around safety, quality, rights, choice, and respect.

• Phase 2: November 28, 2017.
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A Word About QAPI

• 42 CFR 483.75 requires:

• SNF must develop a QAPI program focusing on outcomes of care and quality;

• Must analyze data to improve systems;

• Must include: the DNS, Medical Director, three staff members (one who has to 
be the ED, owner, or board member), and infection control officer 

• Committee must:

• Meet at least quarterly and as needed to coordinate and evaluate activities under 
the QAPI program, such as identifying issues with respect to which quality 
assessment and assurance activities, including performance improvement projects 
required under the QAPI program, are necessary; 

• Develop and implement appropriate plans of action to correct identified quality 
deficiencies; and

• Regularly review and analyze data, including data collected under the QAPI program 
and data resulting from drug regimen reviews, and act on available data to make 
improvements.
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QAPI Privilege 

42 CFR 483.75 - Quality assurance and performance improvement.

• (h)Disclosure of information. A State or the Secretary may not 
require disclosure of the records of such committee except in so 
far as such disclosure is related to the compliance of such committee 
with the requirements of this section. 

• (i)Sanctions. Good faith attempts by the committee to identify 
and correct quality deficiencies will not be used as a basis for 
sanctions. 
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QAPI Privilege 

• Basics of Privilege:

• Documents created by and during a QAPI committee are likely protected. 

• Mark them as “Confidential and Created by QAPI Committee.”

• Documents USED BY the QAPI committee are not generally privileged 
(ex: resident records).

• Ensure all documents created by QAPI are created, stored, and reviewed by the members of the 
committee only.

• Do not use documents for non-QAPI purposes.

• Consider having your attorney as part of your QAPI process to offer another set of privilege.
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Best Practices in Preparing The Investigation 
Plan

• Create/Identify Your Templates

• To ensure consistency

• Identify Equipment or Physical Evidence 

• Sequester

• Identify Documents

• Preserve and Secure

• Identify Witnesses

• Review Personnel files for subject of investigation, if any
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Create/Identify Templates

• Document Templates

• Spreadsheet 

• Questionnaire

• Checklist

• Ensures standardized approach

• Assists with Findings

• Maintains Focus

• See DHS Abuse Reporting Guidance 

• Documentation Log: Identify Documents Reviewed

• Protect Documentation

• Quality Assurance/Attorney Work Product or Privilege

• Folders Labeled

• Report/Documents Created Labeled
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6 Questions of Every Investigation

• What actually occurred? (event)

• What is the chronology of events?

• What information can resident share?

• What do others know about situation?

• Where did the event occur? (scene)

• When did it occur? (time)

• When was the ED contacted? Family? Reporting?

• How did the event (likely) occur? (method)

• Why did the event occur? (reason)

• Who (or what system) caused the event to occur?

• Who is the resident involved?

• Who witnessed event? Reported the incident?
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Apply the Scientific Method to 
Investigations

• Identify the problem.

• Develop a Theory(ies).

• Collect data.

• Analyze Results.

• Draw a conclusion.
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Let’s Look at an Example

• Mary is a resident at Sunny Acres.  She has dementia, and will often cry out in her 
sleep, but her new medication has significantly reduced the incidence of this. Her care 
plan states that she prefers female caregivers because she has a history of sexual 
assault. 

• Sunny Acres is short staffed on the NOC shift so places a male caregiver to care for 
Mary.  He is a new hire. 

• That night, Mary cries out.  A second caregiver goes to see what is wrong. She sees 
the male caregiver leave the room.  She immediately goes to check on Mary.  She is 
visibly shaken, crying. She keeps saying something about the bad man is back in town.  
When the caregiver looks over at the trashcan she notices a clean brief with some 
tears and light staining.  She checks Mary, and she has a new brief on. Mary has 
trouble sleeping that night.

• The ED is called, who questions the male caregiver. He says he was just changing her 
because she insisted to be changed as she believed she had soiled herself.  He denies 
any wrongdoing. ED did not immediately call law enforcement, DHS, or family.    
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Identify the problem

• Form clear understanding of the allegation being made and the policy 
or regulation that allegedly has been violated.

• Which facility policies and procedures are in question? 

• Identifying which state or federal regulations may have been violated.

• Correct identification is important because the final step of the 
investigation is to substantiate or disprove the allegation generated by 
the event.
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Example: ID Problem

• Problem 1:  Male Caregiver may have sexually assaulted Mary.  

o Policy: May have violated Sunny Acres’ Policy on Abuse and State and Federal 
Regulations on Abuse. 

• Problem 2:  ED did not immediately call law enforcement or report this to 
DHS or APS or the resident’s family. 

o Policy: May have violated Abuse Reporting Policy.  
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Develop Theory

• Investigator applies judgment to initial observations to begin 
answering one or more of the 6 questions – working theories.

• Applying and answering 6 questions to the incident begins to 
“paint a picture” of what happened.

• As additional evidence emerges, investigator creates theories, 
but if evaluation of evidence fails to directly prove or disprove 
the working theories, it is rejected, and a new one is formed.

• As an investigator completes collection of evidence, assemble 
answers to 6 questions chronologically.
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Example: Develop Theories

• Theory 1: Male Caregiver sexually assaulted Mary. 

• Theory 2: ED failed to follow policy and failed to notify family and 
other required agencies/law enforcement. 
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Collect the Evidence

• Test Your Theories:

• Inspect involved equipment or physical evidence. 

• Preserve facts/evidence – required under law. 

• Conduct interviews.

• Review medical record and other documents.
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Example: Collect Evidence 

• Problem 1:

• Trash was emptied the next day, and because law enforcement was not called, 
did not preserve lightly soiled brief.  This is a problem, as you cannot 
determine if this was something not related to sexual assault.

• Review of medical record indicates resident has a UTI and did not take 
sleeping medication.  Record also shows that the week before she had a night 
terror accusing the female caregiver of stealing her jewelry which was 
unsubstantiated. 

• Nursing Assessment after incident showed she had redness and discomfort in 
her vaginal area. 

• Interviewed male caregiver stated that resident pressed called button because 
she wanted brief to be changed.  He did not ask the female caregiver for 
assistance because she was busy with another resident.  He stated the 
resident did not scream out and that the blood was from her UTI. 

• Female caregiver stated she thinks that male caregiver abused Mary because 
she and others found him to be creepy. 
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Example: Collective Evidence 

• Problem 2:

• Obtained copies all reports and communications with this incident and 
discovered that ED did not report this until two days later because thought 
he had to wait until the investigation was over. 

• Checked other reported incidents and discovered that ED had failed to 
report those on a timely basis as well. He stated this is how he was trained 
when he first started at Sunny Acres. 
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Test the Quality of Evidence

• 5 characteristics of evidence:

• Relevancy

• Validity

• Reliability

• Timeliness

• Credibility
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Example: Quality of Evidence 

• Problem 1:

• Evidence collected seems reasonable and credible except for female caregiver’s 
comments that she thinks male caregiver abused Mary because he is creepy. 

• When questioned further about this, she said he was creepy because he seemed to 
have an obsession with cartoon/comic women characters, and would often talk 
about his going to Comic Cons and dress up as these characters.  This seems like 
unreliable or credible evidence. May need further follow up.

• Problem 2:

• Evidence collected to date seems credible and reliable.  
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Evaluating Evidence

• Summarize – make concurrent summaries of each piece of evidence.

• Categorize – link evidence to particular parts of the investigation (working 
theories) linking supporting and conflicting evidence to each.

• Subdivide – copy larger documents so that the investigator can highlight and 
annotate for easy reference to relevant passages.

• Look for corroboration – weak evidence can be made stronger by additional 
corroborating evidence.

• Drill down – use inference/deduction to explore evidence to augment or refute 
its validity.

• Collect dates & times – timeline is key to reconstructing an event.

• Segregate direct and circumstantial evidence.

• Look for gaps in evidence – illustrates areas for additional investigation.
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Example: Evaluating Evidence

• Problem 1:  

• Evidence suggests that Resident was not sexually abused, and her crying 
was due to her not taking her medication. (Did she refuse? Did we miss an 
administration?) And the swelling and pain in pelvic area could have been 
because of the UTI and not related to sexual assault, but because the 
facility did not preserve the evidence as required under the regulations, 
ruling out abuse becomes more difficult. 

• Problem 2:  

• Evidence strongly suggests that ED violated the policy. 

©2017 Lane Powell PC 67



Avoid Traps

• Avoid assumptions - evidence leads to conclusions:

• Personal bias (positive or negative)

• Familiarity with staff

• Jumping to conclusions
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Example: Avoiding Traps 

• Problem 1:

• Investigator must be cautious about comments made by female caregiver 
about male caregiver’s personal life, especially because investigator also 
finds that as odd behavior. 

• HR file also indicates female caregiver has a tendency to over report 
(meaning reports based more on suspicion/lacking factual basis) and has 
had issues with this male caregiver before even in the short time he’s been 
there. 

• Problem 2:

• Investigator must be cautious because the ED has the best performing 
facility in the region, and census is very high and costs are low. 
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Make a Conclusion

• When investigations are done well and complete, this should be the easiest 
step.

• Conclusion can be made when:

• Investigator describes in detail the event being investigated, and why is was 
investigated(verification).

• Investigator can describe every action taken – including scene management, 
evidence collection and analysis, answering of 6 questions, and testing of all 
hypotheses.

• Investigator can articulate the reasons for conclusions based on specific evidence.
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Example: Conclusion 

• Problem 1:

• More likely than not, Mary was not sexually abused by the male caregiver 
because the medical record indicates her behavior was likely caused by her 
missing administration of medication and UTI. She also had behaviors before 
this incident and after, but those soon resolved after the UTI was resolved. 
Also, other co-workers interviewed report that male caregiver has been 
excellent even though he has only been there 3 weeks. He is the hardest 
worker and always respectful of staff and other residents. He is well liked by 
others.  However, this is difficult because the physical evidence was destroyed 
and the resident was not sent for further testing, but the other evidence points 
to no abuse or violation of Sunny Acres’ policy.

• Problem 2:

• ED violated reporting policy and regulations.  
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Documentation Requirements - External

The summary to state agencies should include the following 
components:

• Dates and times of all the people and agencies that were 
notified;

• Date and time of the alleged incident and when the investigation 
was initiated;

• Record of statements or interviews of those involved;

• Copies of relevant documentation from the medical record as 
appropriate, including any findings of injury; and

• Objective executive summary of the incident, including whether 
the allegation was validated.
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Documentation Requirements - Internal

• Consider keeping a file that includes the following items: 

• Copy of the accident/incident report, including notifications required;

• Copy of statements by any witnesses or witness summary;

• State only the facts of the incident - that is, what was actually seen and 
not any subjective comments;

• Example – Good objective statement:  The resident fell in the hallway when 
returning from dinner.

• Example – Poor subjective statement:  Because the floors are usually slippery, 
the resident fell in the hallway.

• Copy of the statement by the implicated employee; and

• Investigative statements from those coordinating the investigation.
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Documentation Requirements – Internal

• Staffing assignment for 24 hours prior to the alleged incident; 

• Copies of nursing and social services notes; 

• Copy of the involved resident's care plan; 

• Copy of employee discipline, if any;

• Copy of the police report, if applicable; and

• Summary of the investigation.
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Concluding the Investigation

• Written report

• Root cause analysis
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Written Investigation Report of Findings

• Scope of the Investigation

• Clear Statement of Issue, Problem, or Allegation under Investigation

• Based On Defined Issue(s)

• Statement of Facts

• Methodology

• List of Individuals Interviewed

• List of Documents Reviewed

• Other Review Methods

• Policies, Regulations, etc.
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Statement of Findings

• Findings

• Statement of Facts uncovered by the Investigation

• Objective - Facts Only

• Avoid Speculation

• Tie findings back to policy, documents, interviews

• Supports Conclusion and Recommendations
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Root Cause Analysis

• How did this happen?

• How did it get this far?

• How could it have been prevented?

• What does it tell us about process?

• What does it tell us about our training?

• Review all investigations at the next medical staff/performance 
improvement meetings. 

©2017 Lane Powell PC 78



Closely Monitor All Govt. Written Communication

• Investigation Report

• What is the deadline to respond/provide additional information – always do 
this & ask for an extension

• Letter of Determination – determination of substantiation

• Notice of Sanction

• Informal conference
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Working and Communicating
with APS 
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Communicating with APS
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• Train Staff about Communications with Investigator 

• Actively listen to investigator questions and provide direct and 
response answers

• If Don’t Understand Question, Say So 

• If Don’t Know, Don’t Make Up, Say I Don’t Know 

• Avoid Opinions or Conclusions – unless asked directly

• Consider Having a Witness Write Down What Was Asked and 
Answered after Interview 



Communicating with APS
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When Possible, Explain Community Efforts

• If possible, weave in mitigation strategies/interventions took or 
placed 

• Discuss positive interactions with family and Resident

• Discuss Resident’s choices and Informed Consent if Applicable

• Discuss discussions you had with Resident/Family about risks 
of behavior or choices and options provided to mitigate risks



Final Tips 

• Have Policies and Procedures for Reporting and Investigating Abuse. 

• Train Staff so that Everyone Understands Obligations. 

• Make it Easy To Report Internally and Externally.

• Consider having a dual report – one conducted under direction of QAPI or an 
attorney and one for public file.

• When Conducting an Investigation Try using Templates to Keep Uniform as 
Possible. 

• Consider whether you want witnesses to write own statements or whether 
investigator should do it.

• Don’t forget to protect physical evidence. 

• Don’t forget to coordinate with HR if necessary. 

• Get help if you need it! 
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