
Section I.

7-25-2016:
Colonel John W. Henderson

Evaluated a 1261 page
Environmental Assessment (“EA”),

then Authorized
Dakota Access L.L.C. Employees

to Drill Beneath
Lake Oahe and The Missouri River

to Install
the Dakota Access Pipeline Project (“DAPL”) 
approximately 92 feet beneath the riverbeds while

crossing
“Federally-Owned Property at Lake Oahe”

Though the Standing Rock Sioux Tribe (“SRST”) objected to the construction of 
the Dakota Access Pipeline Project (“DAPL”) due to the risk it imposes on the tribe's 
drinking water and upon the safety of their ancestral burials sites1, on July 25th, 2016, 
while aware of the aforementioned objections, John W. Henderson, acting as 
Commander and District Engineer of the Army Corps of Engineers – Omaha District2, 
violated the Fiduciary Duty the United States is Constitutionally-required to uphold, as 
Guardian, on behalf of the Estate's Ward, the Standing Rock Sioux Tribe3.  

1 Earthjustice, “UPDATES & FREQUENTLY ASKED QUESTIONS; The Standing Rock 
Sioux Tribe’s Litigation on the Dakota Access Pipeline”:  http://earthjustice.org/features/faq-standing-
rock-litigation

2 US Army Corps of Engineers, “Colonel John W. Henderson, Commander and District Engineer–  
Omaha District”:  www.nwo.usace.army.mil/Media/Bio-Article-View/Article/602063/colonel-john-w-
henderson/

3 “Summary Analysis of The Fiduciary ('Trust') Relationship Between Indigenous ('Indian') Tribes & 
Tribal Nations & The United States Government, with particular focus on The Reserved Senior Water 
Rights of The Standing Rock Sioux Tribe in accordance with the 1851 & 1868 Fort Laramie Treaties”, 
available here:  www.standingrockclassaction.org/?page_id=3258
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Pages 1 – 6 of the EA, Colonel Henderson's Authorization:

 Colonel John W. Henderson was responsible for reviewing a 1261 page set of 
documents entitled “ENVIRONMENTAL ASSESSMENT for Dakota Access Pipeline 
Project; ‘Crossings of Flowage Easements and Federal lands'“; this set of documents 
may be downloaded in their entirety via the “Army Corps of Engineers' Digital 
Library” here: 

http://cdm16021.contentdm.oclc.org/cdm/ref/collection/p16021coll7/id/2427

Within the first 6 pages of the Environmental Assessment (“EA”), as evidenced 
on pages 4-5, it is apparent he was fully aware that the SRST and other tribal 
governments objected to the proposed location of DAPL for the following reasons:

1.) The proposed route crosses under Lake Oahe a few miles upstream of the 
SRST water intakes.  Tribes are concerned that a leak or rupture would 
contaminate the river, including the SRST's drinking water.

2.) Tribes are concerned that the installation of the pipeline and a potential leak 
or rupture could damage or destroy cultural and sacred resources in the 
area.

John W. Henderson confirmed, via Authorization, that he was aware that:

    1.)  The Tribes argue the District did not adequately consult on the DAPL 
pipeline alignment.

Despite their objections due to safety concerns and the safety of their (equivalent 
of) cemeteries, and the “lack of consultation” proclaimed to have experienced (see 
“Screenshot from page 2” on page 4 of this document), Colonel John W. Henderson 
asserted the following to be true (see “Excerpt from page 6” on page 4 of this 
document):

“I have evaluated the anticipated environmental, economic, 
cultural, and social effects, and any cumulative effects of the Proposed 
Action and determined that the Proposed Action is not injurious to the
public interest... I have determined that preparation of an 
Environmental Impact Statement is not required.“ 

Pages 4-6 contain screenshots from within the first six pages of the EA, which, 
taken into context with Section II of this document (beginning on page 7), confirm 
Colonel John W. Henderson authorized drilling required for the DAPL project despite 
the objections.  Sections which provide conclusive evidence pertinent to the Conclusions
case.
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Screenshot of Army Corps of Engineers' “Digital Library”
where the EA may be downloaded from:
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Screenshot from page 1:

Screenshot from page 2:

Screenshot from page 3:
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Screenshot from page 6:

Photo of John W. Henderson:

Photo Source:

 Army Corps of Engineers; OMAHA
DISTRICT, “Colonel John W. Henderson,
Commander & District Engineer, Omaha

District”:

www.nwo.usace.army.mil/Media/Bio-Article-
View/Article/602063/colonel-john-w-

henderson/
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Section II:

Contents from within the EA
Colonel John W. Henderson

Evaluated & Approved

The following pages contain screenshots from within the 1261 page 
Environmental Assessment (“EA”) Colonel John W. Henderson was 
responsible for reviewing to ensure the Proposed Action (see “Screenshot 
from page 6” on page 5 of this document) was in compliance with the law, 
including the upholding of the Fiduciary Duty the United States is required to
maintian in Good Faith on behalf of Tribes.

On July 25th, 2016, Colonel Henderson Authorized the Proposed Action
(drilling ~92 feet beneath Lake Oahe for the purpose of installing the Dakota 
Access Pipeline Project4) thereby affirmed the following contents as in 
accordance with the law; sections that are highlighted are pertinent to this 
case.

4 Dakota Access Pipeline Facts, “The Dakota Access Pipeline Will Keep America Moving Efficiently & in 
an Environmentally Safe Manner”: https://daplpipelinefacts.com/about-the-dakota-access-pipeline/
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Screenshot from page 7, “Title Page”:
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Pages 8—11 of document, “Table of Contents”:
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Pages 111—114:

 “FEDERAL, TRIBAL, STATE, AND LOCAL
AGENCY CONSULTATION AND

COORDINATION”

(List of all Agencies Alleged to have been
contacted by DAPL re: “Consultation”)

Evidenced within pages 111- 114 of the EA (pages 13-16 of this 
document), is the fact that the only Tribal Agencies purported to have been 
contacted by Dakota Access Representatives were four BIA Agencies, & the 
only Standing Rock Sioux Agent contacted was via former BIA Officer 
who did not work there at the time he was contacted: Robert Demery.

Colonel Henderson, at the time he Authorized drilling for the DAPL 
project on July 25th, 2016 (page 5 of this document), was aware that a total of 
four Tribal Agents were contacted by DAPL Representatives; he was also 
aware that “Tribes argue the District did not adequately consult on the DAPL
pipeline alignment”.  He authorized drilling for the pipeline despite the 
Tribes' objections, & their lack of consultation.
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Screenshot of page 111:
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Pages 991—1003:

”Sample Scoping Letter, Distribution List,
& Comments Received”

Letter sent by Dakota Access, L.L.C. Representative, Monica Howard,  
to Robert Demery (see page 13) ; this letter was used “Consultation with 
Tribes”.  Though this was the only letter sent by an Energy Transfer 
Representative to a Standing Rock Sioux Tribe member according to the EA, 
Colonel Henderson, despite the tribe's assertion that they had “not been 
properly consulted” (see page 4), Henderson confirmed, after allegedly 
reviewing the EA, that “The EA establishes that the District made a good 
faith effort to consult with the tribes & that is considered all tribal comments”
(also shown on page 4) prior to Authorization (page 5).
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Screenshot from page 991:
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Screenshot from page 992:
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Screenshot from page 994:
This excerpt shows that Robert Demery was contacted on 3/30/2015, & that no 

comments were received from him has a response to the letter sent to him by Dakota 
Access, L.L.C.'s Representative.  

Notice:

This page of the document appears to explain why, in an article released by 
Reuters on Sep 16th, 2016 entitled “North Dakota governor hopes for quick pipeline 
resolution” by Ernest Scheyder5, North Dakota Governor Jack Dalrymple and Chair of 
the North Dakota Public Service Commission (which regulates pipelines in the state), 
Julie Fedorchak, claimed that the tribe did not respond to requests for input.  “'The 
Sioux had chances to consult and have their issues addressed, and they chose not to,' 
Fedorchak said.”, the article reads. 

The article also reads “The Army Corps made similar statements in its legal 
filings.”  

The article again confirms “Tribal members contend they were not adequately 
consulted during the review process,” a position acknowledged by Henderson on 8-25-
2016 (see pages 4), prior to Army Corp's “filings” referenced in this article.

5 Reuters, “North Dakota governor hopes for quick pipeline resolution” by Ernest Scheyder, Sep 16, 
2016:  www.reuters.com/article/us-usa-pipeline-native-americans-dalrymp-idUSKCN11M005
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Page 1001 of EA (letter sent to Robert Demery):

21



22



Page 3 of letter sent to Robert Demery:

23



24



Notice:

Pages 26 & 27 of this document
evidence that Robert Demery

had not worked at the Standing Rock Agency for several years
when Dakota Access, L.L.C. Representative Monica Howard

contacted him,
hence the “No Comments Received” on page 21.

He was the only Standing Rock Agent
alleged to have been contacted by Ms. Howard

that is listed throughout the entire EA.

On Tuesday, November 22nd, 2016, Alexandra “Distance Everheart” 
Wilson emailed the Superintendent of the Bureau of Indian of Affairs for the 
Standing Rock Sioux Tribe's Agency, Sheila White Mountain, after 
conversing with her on the phone & being informed that Demery “hadn't 
worked there in years”.  Evidence of the email including her response are 
shown on the following two pages.
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Screenshot of email confirmation:

Screenshot of the actual email:
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Screenshot of the response email received from Sheila by Ms. Everheart
the following day, on November 23rd, which confirms Mr. Demery had not 
worked at the Standing Rock BIA for several years at the time Monica 
Howard (Representative from Dakota Access, L.L.C.) contacted him re: 
“consultation” on 3-30-2015:

Photo of Sheila White Mountain:

Ms. Everheart has since followed up with several (FOIA) records 
requests to confirm his termination date, however as of 6-17-2017, has not 
received a response from the Great Plains Regional Office.

27

Photo from the STANDING ROCK AGENCY, U.S.
Department of the Interior, Indian Affairs webpage

(retrieved 11-30-2016):
http://www.bia.gov/WhoWeAre/RegionalOffices/GreatPla

ins/WeAre/Agencies/StandingRock/index.htm
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Pages 1255—1261:

Colonel Henderson's Signature (page 5) served to Federally-
Approve two State-issued “Sovereign Land Permits” issued on

4-1-2016 by former State Engineer Todd Sando:

Excerpt from page 1255:

Excerpt from page 1256:
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Within each of the two Sovereign Land Permits, there are 16 identical “General 
Conditions” mandated upon the “Permittee”, which they must adhere to in order to 
remain in lawful compliance with in The Permits; some are shown below: 

Screenshot from page 1257:

Screenshot from page 1259:
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Screenshot from page 1259 (second permit):

Screenshot from page 1261:
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John W. Henderson was responsible for federal oversight in order to ensure the State's 
actions and the “Proposed Action” of the Permittee (Dakota Access, L.L.C.6, which is controlled, 
as a subsidiary, by Energy Transfer Partners, which is owned & controlled by Kelcy Warren) 
described within the Environmental Assessment upholds the Fiduciary Duty the United States 
government officials are sworn to uphold on behalf of Tribes (see associated booklet “Summary 
Analysis of The Fiduciary ('Trust') Relationship Between Indigenous ('Indian') Tribes & The 
United States Government”).  However, while aware Tribes objected to the trajected location of 
DAPL (pages 4) due to health & safety concerns and concerns for the safety of their (equivalent 
of) cemeteries which will be destroyed by of a pipeline rupture caused by a system malfunction or 
Act of God (see attached booklet entitled “Pipeline Bursts: Their Causations, and the Deaths, 
Bodily Injuries, & Economic and Ecological Damages they Inflicted 2009-2016”), such as 
imminent seismic activity, Mr. Henderson, acting under Powers vested in him by the United States 
Government under his Constitutional Oath of Commissioned Officers7, he violated Article VI of 
The Constitution via breaching the Fiduciary Duty via by Authorizing the flowage easements & the
“Sovereign Land Permits” anyway.  

In addition, under General Condition #1 of both Sovereign Land Permits (pages 30-31),
“Authorization” of the “undertaking” is said to be a “privileged use” of a public resource, & 
that it does not constitute a “property right”.  However, according to the definition of Artificial 
Person (Black's Law Dictionary Tenth Ed.), which Dakota Access, L.L.C. is defined as according 
to U.S. law, an Artificial Person is not a Citizen for purposes of the Privileges & Immunities 
Clauses in Article IV § 2 of The Constitution or according to the Fourteen Amendment.  
Dakota Access, L.L.C. Was not due “privileged use of a public resource” as provided within the 
thereby illegal permits.

Photo of Todd Sando:

Photo Source:  

Article:  “Corps of Engineers' water plan
illegal, state says”

By LAUREN DONOVAN,
Bismarck Tribune, Feb 1, 2011: 

 http://bismarcktribune.com/news/state-and-
regional/corps-of-engineers-water-plan-
illegal-state-says/article_dc967b92-2e55-

11e0-ae94-001cc4c03286.html

6 Dakota Access, L.L.C.:  www.energytransfer.com/ops_copp.aspx
7 U.S. Army, Army Values, “Oath of Commissioned Officers”:  www.army.mil/values/officers.html
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Notice:
Todd Sando announced his retirement 23 days prior to Authorizing the 

two illegal “Sovereign Land Permits”:
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Section III:

4-25-2005:
Michael B. White,

former Chief Operations Officer for the Army Corps of Engineers,
Issued a MEMORANDUM to Commanding Officers

that Affected Armed Forces
& Illegally Subverted United States Law:

Tribal members contend they were “not adequately consulted” during 
the review process (page 4).  Former North Dakota Governor Jack Dalrymple
& Chair of the North Dakota Public Service Commission, which regulates 
pipelines in the state, Julie Fedorchak, said the tribe “did not respond to 
requests for input”.  “The Sioux had chances to consult and have their issues 
addressed, and they chose not to," Fedorchak said.  The Army Corps made 
similar statements in its legal filings.8

The Question Demands An Answer:

“How were government officials able to say they 'consulted with Tribes' & 
that 'Tribes chose not to respond', while within the EA, the Corps confirms Tribes 
objected to the location of DAPL in that they had not been adequately consulted?”

Answer: An illegal Policy issued by Michael B. White
Subverted Treaty & Tribal Rights, and the Section 106 Consultation process:

Evidence indicates that the federal consultation process was subverted via 
an illegal “American Indian and Alaska Native Policy” assigned to Department of 
Defense Commanding Officers, as evidenced throughout pages 36-40.

Subversion:  “A systematic attempt to overthrow or undermine a government or 
political system by persons working from within; also :  the crime of committing 
acts in furtherance of such an attempt”9

8 Reuters, “North Dakota governor hopes for quick pipeline resolution” by Ernest Scheyder, Sep 16, 
2016:  www.reuters.com/article/us-usa-pipeline-native-americans-dalrymp-idUSKCN11M005

9 Merriam-Webster Dictionary Online, “Subversion”:  www.merriam-webster.com/dictionary/subversion
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On April 25, 2005 Michael B. White, then acting as Chief Operations Officer for the 
Army Corps of Engineers, issued a 7 page document entitled “MEMORANDUM FOR ALL 
MAJOR SUBORDINATE COMMANDS, DISTRICT COMMANDS”, located HERE:

www.usace.army.mil/Portals/2/docs/civilworks/regulatory/techbio/Interi
mGuidance_25apr05.pdf

On page two of the document (next page), Mr. White directs Commanding Officers 
to use the “1998 Department of Defense American Indian & Alaska Native Policy” for use
in “Government-to-Government Consultation With Tribes” in regards to “consultation 
with Tribes in accordance with Section 106”.  “Section 106 consultation...” is also 
referenced on page 3 of the EA (shown on page 4 of this document) by Colonel Henderson.

Excerpts from page 1:
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Excerpt from page 2:

Photo of Michael B. White:
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Sources of Photos: “Outdoor Recreation in
AmericaBrought to you by the American Recreation

Coalition”: www.funoutdoors.com/node/view/68



The URL link to the “Department of Defense American Indian and Alaska Native 
Policy” (“Policy”) as shown on the previous page does not work, however the policy is 
located HERE:

http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/techbio/DoDPolicy.pdf

Highlighted sections regard the purpose of the Policy, & sections which are 
circled in red are illegal sections of the Policy in that they subvert the consultation 
process itself via undermining the Rights of Indian Tribes & Alaska Natives – sections 
(d) and (e) – & also via reducing the consultation process to “a simple notice of a 
pending action” – section (m).

Excerpts from page 1:
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Excerpt from page 2:

Excerpts from page 4:

Excerpt from page 5:
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The Illegal DoD Policy is Arbitrary & Capricious:

Although we're not sure yet exactly who actually wrote the 1998 DoD American 
Indian & Alaska Native Policy, we do know that the wholly illegal policy is Arbitrary & 
Capricious10 according to the Administrative Procedures Act.11

Arbitrary:  1.  Depending on individual discretion of, relating to, or involving a determination 
made without consideration of or regard for facts, circumstances, fixed rules, or procedures.    
2.  (Of a judicial system)  founded on prejudice or preference rather than on reason or fact.12

Capricious:  1.  (Of a person) characterized by or guided by unpredictable or impulsive 
behavior; likely to change one's mind suddenly or to behave in unexpected ways.                       
2.  (Of a decree) contrary to the evidence or established rules of law.13

United States Code Title 5 – GOVERNMENT ORGANIZATION AND EMPLOYEES            
Part I – THE AGENCIES GENERALLY                                                                                      
Chapter 7 – JUDICIAL REVIEW                                                                                                  
§ 706 - Scope of review

To the extent necessary to decision & when presented, the reviewing court shall 
decide all relevant questions of law, interpret constitutional & statutory provisions, & 
determine the meaning or applicability of the terms of an agency action.  The reviewing 
court shall—

(1)  compel agency action unlawfully withheld or unreasonably delayed; and

(2)  hold unlawful & set aside agency action, findings, & conclusions found to be—

(A)  arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law;

(B)  contrary to constitutional right, power, privilege, or immunity;

(C)  in excess of statutory jurisdiction, authority, or limitations, or short of statutory 
right;

(D)  without observance of procedure required by law;

(E)  unsupported by substantial evidence in a case subject to sections 556 and 557 
of this title or otherwise reviewed on the record of an agency hearing 
provided by statute; or

(F)  unwarranted by the facts to the extent that the facts are subject to trial de novo 
by the reviewing court.14

10 United States Courts, Standard of Review, “IV. REVIEW OF AGENCY DECISIONS”:  
http://cdn.ca9.uscourts.gov/datastore/uploads/guides/stand_of_review/IV_Review_AD.pdf

11 National Archives:  www.archives.gov/federal-register/laws/administrative-procedure
12 Black's Law Dictionary Deluxe Tenth Edition.  Compiled by Henry Campbell Black.  Editor in Chief Bryan A.

Garner. ISBN: 978-0-314-61300-4, page 125.
13 “ “, page 254.
14 US House of Representatives, Office of Law Revision Counsel, U.S. Code Title 5 – Part I – Chapter 7 – § 706:

http://uscode.house.gov/view.xhtml?path=/prelim@title5/part1/chapter7&edition=prelim

40



The Illegal DoD Policy is Subversive and Seditious:
United States Code Title 18 - CRIMES AND CRIMINAL PROCEDURE
PART I - CRIMES
CHAPTER 115 - TREASON, SEDITION, AND SUBVERSIVE ACTIVITIES
Sec. 2387 - Activities affecting armed forces generally

(a) Whoever, with intent to interfere with, impair, or influence the loyalty, morale, or 
discipline of the military or naval forces of the United States:

(1) advises, counsels, urges, or in any manner causes or attempts to cause 
insubordination, disloyalty, mutiny, or refusal of duty by any member of 
the military or naval forces of the United States; or

(2) distributes or attempts to distribute any written or printed matter which 
advises, counsels, or urges insubordination, disloyalty, mutiny, or refusal 
of duty by any member of the military or naval forces of the United States

Shall be fined under this title or imprisoned not more than ten years, or both, and shall be 
ineligible for employment by the United States or any department or agency thereof, for the 
five years next following his conviction.

(b) For the purposes of this section, the term “military or naval forces of the United States” 
includes the Army of the United States, the Navy, Air Force, Marine Corps, Coast 
Guard, Navy Reserve, Marine Corps Reserve, & Coast Guard Reserve of the U.S.; 
and, when any merchant vessel is commissioned in the Navy or is in the service of 
the Army or the Navy, includes the master, officers, & crew of such vessel.15

United States Code Title 5 - GOVERNMENT ORGANIZATION AND EMPLOYEES            
PART I - THE AGENCIES GENERALLY                                                                                    
CHAPTER 7 - JUDICIAL REVIEW                                                                                            
§702. Right of review

“A person suffering legal wrong because of agency action, or adversely affected or 
aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial 
review thereof.  An action in a court of the U.S. seeking relief other than money damages & 
stating a claim that an agency or an officer or employee thereof acted or failed to act in an 
official capacity or under color of legal authority shall not be dismissed nor relief therein be 
denied on the ground that it is against the U.S. or that the U.S. is an indispensable party.  The 
U.S. may be named as a defendant in any such action, & a judgment or decree may be entered
against the U.S.: Provided, That any mandatory or injunctive decree shall specify the Federal 
officer or officers (by name or by title), & their successors in office, personally responsible 
for compliance...”

1976 Amendment "removed the defense of sovereign immunity": an "Arbitrary and 
Capricious" defense.16

15 U.S. Government Printing Office:  www.gpo.gov/fdsys/pkg/USCODE-2011-title18/html/USCODE-2011-
title18-partI-chap115-sec2387.htm

16 US House of Representatives, Office of Law Revision Counsel: uscode.house.gov/view.xhtml 
req=5+usc+right+of+review&f=treesort&fq=true&num=31&hl=true&edition=prelim&granuleId=USC-prelim-
title5-section702
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Section IV:

Evidence Strongly Indicates
Army Corps of Engineers Officers

Colonel John W. Henderson,
former Civil Works Directorate Michael B. White,

& former State Engineer of the
North Dakota State Water Commission,Todd Sando,

Violated the following U.S. Codes
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Some Relevant Excerpts from
C.F.R. § 800.2 Participants in the Section 106 Consultation process:

(a) Agency official.  It is the statutory obligation of the Federal agency to fulfill the requirements 
of section 106 & to ensure that an agency official with jurisdiction over an undertaking 
takes legal & financial responsibility for section 106 compliance in accordance with subpart
B of this part.  The agency official has approval authority for the undertaking & can commit
the Federal agency to take appropriate action for a specific undertaking as a result of section
106 compliance.  For the purposes of subpart C of this part, the agency official has the 
authority to commit the Federal agency to any obligation it may assume in the 
implementation of a program alternative.  The agency official may be a State, local, or tribal
government official who has been delegated legal responsibility for compliance with 
section 106 in accordance with Federal law  

(3) Use of contractors “If a document or study is prepared by a non-Federal party, the 
agency official is responsible for ensuring that its content meets applicable standards 
& guidelines.”

(c) Consulting parties. The following parties have consultative roles in the section 106 process.

(2) Indian tribes & Native Hawaiian organizations. 

(ii) Consultation on historic properties of significance to Indian tribes and Native 
Hawaiian organizations. Section 101(d)(6)(B) of the act requires the agency 
official to consult with any Indian tribe or Native Hawaiian organization that 
attaches religious & cultural significance to historic properties that may be 
affected by an undertaking.  This requirement applies regardless of the location 
of the historic property.  Such Indian tribe or Native Hawaiian organization shall
be a consulting party. 

(B) The Federal Government has a unique legal relationship with Indian tribes 
set forth in the Constitution of the United States, treaties, statutes, & 
court decisions.  Consultation with Indian tribes should be conducted in 
a sensitive manner respectful of tribal sovereignty.

(4) Applicants for Federal assistance, permits, licenses & other approvals. An applicant 
for Federal assistance or for a Federal permit, license or other approval is entitled to 
participate as a consulting party as defined in this part.  The agency official may authorize an
applicant or group of applicants to initiate consultation with the SHPO/THPO & others, but 
remains legally responsible for all findings & determinations charged to the agency official.  
The agency official shall notify the SHPO/THPO when an applicant or group of applicants is
so authorized.  A Federal agency may authorize all applicants in a specific program pursuant
to this section by providing notice to all SHPO/THPOs.  Federal agencies that provide 
authorizations to applicants remain responsible for their government to government 
relationships with Indian tribes.17

17 36 CFR PART 800 -- PROTECTION OF HISTORIC PROPERTIES (incorporating amendments 
effective August 5, 2004), § 800.2 Participants in the Section 106 process:  ww.achp.gov/regs-rev04.pdf
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John W. Henderson affirmed the following via Authorization:

• “Tribes are concerned that a leak or rupture would contaminate the river, 
including the SRST's drinking water.”

• “Tribes are concerned that the installation of the pipeline and a potential leak or 
rupture could damage or destroy cultural and sacred resources in the area.”

• “The Tribes argue the District did not adequately consult on the DAPL pipeline 
alignment.”

Inconsistencies within Mr. Henderson's Assertion:

Though Colonel Henderson affirmed “The EA establishes that the District made a 
good faith effort to consult with the tribes and that is considered all tribal comments.“ 
(page 4), the EA does not substantiate his claim, but in fact proves the opposite:

• Only one Standing Rock Agent was contacted by a Dakota Access, L.L.C 
Representative according to the “Federal, Tribal, State, & Local Agency 
Consultation & Coordination” section of the EA (pages 8–23).

• The only individual who was contacted, Mr. Robert Demery, did not work at the 
BIA at the time he was contacted (pages 25–27)

• According to the Standing Rock Sioux Tribe's webpage18, Robert Demery is not 
listed as a contact; there is no blatant evidence as to why Robert Demery should 
be considered a primary contact for Dakota Access, L.L.C. or the Omaha District.

• Henderson confirmed:  “I have evaluated the anticipated environmental, 
economic, cultural, and social effects, and any cumulative effects of the Proposed
Action and determined that the Proposed Action is not injurious to the public 
interest” (page 4).  However, violating The Constitution is injurious to the 
public interest.

18 "STANDING ROCK SIOUX TRIBAL COUNCIL”, Official Website:  http://standingrock.org/tribal-council/
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Colonel John W. Henderson's Negligent Evaluation
Resulted in the Deprivation of the Tribe's Reserved Senior Water Rights19,

& was an Act of Criminal Gross Negligence:

Criminal Gross Negligence:  “An act of omission or commission where a person 
demonstrates the willful disregard to the rights of other people that results in possible or actual 
harm.”20

Whereas John W. Henderson (page 5) commit an act of extortion via signing away 
“someone else's rights“ which were “beyond his authority to sign away”, Therefore 
John W. Henderson violated United States Code Title 18 - CHAPTER 41- §872. 
Extortion by officers or employees of the United States and U.S. Code Title 18 –  
PART I – CHAPTER 13 – §241 - Conspiracy against rights:

Extortion: “The offense committed by a public official who illegally obtains property under 
the color of office; especially an official's collection of an unlawful fee.21  Extortion consists in 
any public officer unlawfully taking, by color of his office, from any person any money or 
thing of value that is not due to him, or more than his due.22

U.S. Code Title 18 – CRIMES AND CRIMINAL PROCEDURE                                    
PART I – CRIMES                                                                                                             
CHAPTER 41 – EXTORTION AND THREATS                                                             
§872. Extortion by officers or employees of the United States

Whoever, being an officer, or employee of the United States or any 
department or agency thereof, or representing himself to be or assuming to act as 
such, under color or pretense of office or employment commits or attempts an act
of extortion, shall be fined under this title or imprisoned not more than three 
years, or both; but if the amount so extorted or demanded does not exceed 
$1,000, he shall be fined under this title or imprisoned not more than one year, or
both.23

19 Standing Rock; A Path Forward Book 1, “Summary Analysis of The Fiduciary ('Trust') Relationship 
Between Indigenous ('Indian') Tribes & Tribal Nations & The United States Government, with particular 
focus on The Reserved Senior Water Rights of The Standing Rock Sioux Tribe in accordance with the 
1851 & 1868 Fort Laramie Treaties”, pages 45-54:  www.standingrockclassaction.org/?page_id=3258

20 Black's Law Dictionary Online, “GROSS CRIMINAL NEGLIGENCE”:  
http://thelawdictionary.org/criminal-gross-negligence/

21 Black's Law Dictionary Deluxe Tenth Edition.  Compiled by Henry Campbell Black.  Editor in Chief Bryan A.
Garner. ISBN: 978-0-314-61300-4, page 704.

22 Black's Law Dictionary Second Edition Online.  “Extortion”:  http://thelawdictionary.org/extortion/
23 U.S. House of Representatives, Office of Law Revision Counsel, United States Code Title 18 – CRIMES 

AND CRIMINAL PROCEDURE, PART I – CRIMES, CHAPTER 41 – EXTORTION AND 
THREATS §872. Extortion by officers or employees of the United States: 
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title18-section872&num=0&edition=prelim
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U.S. Code Title 18 – CRIMES AND CRIMINAL PROCEDURE
PART I – CRIMES
CHAPTER 13 – CIVIL RIGHTS                                                                                      
§241 - Conspiracy against rights

If two or more persons conspire to injure, oppress, threaten, or intimidate 
any person in any State, Territory, Commonwealth, Possession, or District in the 
free exercise or enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because of his having so exercised 
the same; or

If two or more persons go in disguise on the highway, or on the premises 
of another, with intent to prevent or hinder his free exercise or enjoyment of any 
right or privilege so secured—

They shall be fined under this title or imprisoned not more than ten years, 
or both; and if death results from the acts committed in violation of this section 
or if such acts include kidnapping or an attempt to kidnap, aggravated sexual 
abuse or an attempt to commit aggravated sexual abuse, or an attempt to kill, 
they shall be fined under this title or imprisoned for any term of years or for life, 
or both, or may be sentenced to death.24

Whereas John W. Henderson's Act of Extortion served to violate the Fiduciary 
Duty of the United States, to Tribes25, Therefore he violated:

United States Code                                                                                                            
Title 7 – CHAPTER 50 – SUBCHAPTER VIII                                                                
§2009cc–14. Unlawful acts and omissions; breach of fiduciary duty                           
(b) Fiduciary duties:

“It shall be unlawful for any officer, director, employee, agent, or other 
participant in the management or conduct of the affairs of a rural business 
investment company to engage in any act or practice, or to omit any act or 
practice, in breach of the fiduciary duty of the officer, director, employee, agent, 
or participant if, as a result of the act or practice, the [trust] suffers or is in 
imminent danger of suffering [financial or otherwise] loss or other damage (i.e. 
“injury to rights”).”26

24 U.S. Government Publishing Office, United States Code Title 18 - CRIMES AND CRIMINAL 
PROCEDURE, PART I – CRIMES, CHAPTER 13 - CIVIL RIGHTS §241. Conspiracy against rights: 
www.gpo.gov/fdsys/pkg/USCODE-2011-title18/html/USCODE-2011-title18-partI-chap13-sec241.htm

25 Standing Rock; A Path Forward Book 1, “Summary Analysis of The Fiduciary ('Trust') Relationship 
Between Indigenous ('Indian') Tribes & Tribal Nations & The United States Government...”, pages 32-33.

26 U.S. House of Representatives, Office of Law Revision Counsel, United States Code Title 7-
AGRICULTURECHAPTER 50-AGRICULTURAL CREDITSUBCHAPTER VIII-RURAL 
BUSINESS INVESTMENT PROGRAM §2009cc–14. Unlawful acts and omissions; breach of fiduciary
duty:  http://uscode.house.gov/view.xhtml?
req=fraud+officer&f=treesort&fq=true&num=37&hl=true&edition=prelim&granuleId=USC-prelim-title7-
section2009cc-14
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Colonel Henderson's Acts of Omission in the Evaluation were Reckless:
Recklessness:  “1. Conduct whereby the actor does not desire harmful consequence but 
nonetheless foresees the possibility & consciously takes the risk.  Recklessness involves a 
greater degree of fault than negligence but a lesser degree of fault than intentional wrongdoing. 
2. The state of mind in which a person does not care about the consequences of his or her 
actions. — also termed heedlessness or wantonness.”27

“The ordinary meaning of the work recklessness is a high degree of
carelessness.  It is the doing of something which in fact involves a grave risk to
others, whether the doer realizes it or not.  The test is therefore objective and
not subjective.”  

– Salmond & Heuston on the Law of Torts 17th ed. (1977)
by R.F.V. Houston & R.A. Buckley, p19428

“... the meaning of recklessness... include(s) those who failed to give
thought to an obvious risk that the consequence would occur...”  

– Andrew Ashworth, Principles of Criminal Law (1991), p15429

Whereas Colonel Henderson's Act of Extortion & Omission put Tribes, The 
U.S., the State of North Dakota, and numerous Civilians & Officers at Substantial 
Risk of Death or Serious Injury, Therefore, John W. Henderson's actions showed 
Reckless Endangerment:

Reckless Endangerment:  “The criminal offense of putting another person at substantial risk 
of death or serious injury.  This is a statutory, not a common-law offense.”30

Endangerment:  “The act or an instance of putting someone or something in danger; exposure 
to peril or harm.”31

UNIFORM CODE OF MILITARY JUSTICE 934. ART. 134. GENERAL 
ARTICLE

“Though not specifically mentioned in this chapter, all disorders & neglects
to the prejudice of good order & discipline in the armed forces, all conduct of a
nature to bring discredit upon the armed forces, & crimes & offenses not capital, of
which persons subject to this chapter may be guilty, shall be taken cognizance of by
a general, special or summary court-martial, according to the nature & degree of the
offense, & shall be punished at the discretion of that court.”32

27 Black's Law Dictionary Deluxe Tenth Edition.  Compiled by Henry Campbell Black.  Editor in Chief Bryan
A. Garner. ISBN: 978-0-314-61300-4, page 1426.

28 ISBN-10: 0421459808 
29 ISBN-10: 0199672687
30 Black's Law Dictionary Deluxe Tenth Edition.  “Reckless Endangerment”, page 1462
31 Black's Law Dictionary Deluxe Tenth Edition.  “Endangerment”, page 644
32 UNIFORM CODE OF MILITARY JUSTICE 934. ART. 134. GENERAL ARTICLE:  

www.au.af.mil/au/awc/awcgate/ucmj2.htm#927. ART. 127. EXTORTION
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John W. Henderson's Reckless Act of Extortion served to Defraud the Tribe 
of their Water Rights, and the United States of our Fiduciary Duty.  The Act of 
Fraud is a case of “Actual Extrinsic Constructive Fraud”:

Defraud:  “To practice fraud; to cheat or trick; to deprive a person of property or any interest, 
estate, or right by fraud, deceit, or artifice.”33  

Actual Fraud:  “A concealment or false representation through an intentional or reckless 
statement or conduct that injures another who relies on it in acting.”34

Extrinsic Fraud:  “(1851) 1. Fraud that is collateral to the issues being considered in the case; 
specifically intentional misrepresentation or deceptive behavior outside the transaction itself 
(whether a contract or a lawsuit), depriving one party of informed consent or full participation. 
2.  Fraud that prevents a person from knowing about or asserting certain rights.”35

Fraud In Law aka Constructive Fraud:  “Fraud that is presumed under the circumstances, 
without regard to intent, usually through statutorily created inference. This type of fraud arises 
by operation of law, from conduct that, if sanctioned, would secure an unconscionable 
advantage, irrespective of evidence of an actual intent to defraud. — Also termed constructive 
fraud.  Fraus legis [Latin “fraud on the law”]: evasion of the law; specifically, doing 
something that is not expressly forbidden by statute, but that the law does not want done.””36

Fraudulent Act:  “1. Conduct involving bad faith, dishonesty, a lack of integrity, or moral 
turpitude.  2. Conduct satisfying the elements of a claim for actual or constructive fraud.”

The subversive Policy instituted by Michael B. White which undermined & 
subverted U.S. Law (pages 38-39), in conjunction with John W. Henderson's 
reckless, premeditated fraudulent act of extortion and Todd Sando's illegally-issued
“Sovereign Land Permits” (pages 29-33), violated:

United States Code Title 18 – CRIMES AND CRIMINAL PROCEDURE                    
PART I – CRIMES                                                                                                            
CHAPTER 19 – CONSPIRACY                                                                                      
§371 - Conspiracy to commit offense or to defraud United States:

“If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States, or any agency thereof in any
manner or for any purpose, and one or more of such persons do any act to effect
the object of the conspiracy, each shall be fined under this title or imprisoned not
more than five years, or both...”37

33 Black's Law Dictionary Online, “DEFRAUD”:  http://thelawdictionary.org/defraud/
34 Black's Law Dictionary Deluxe Tenth Edition. “Actual Fraud”, page 775.
35 Black's Law Dictionary Deluxe Tenth Edition. “Extrinsic Fraud”, pages 775-776.
36 Black's Law Dictionary Deluxe Tenth Edition.  “Fraud In Law” aka “Constructive Fraud”, “Fraus Legis”, pages 

776-777.
37 U.S. Gov't Publishing Office, “U.S. Code Title 18 - CRIMES AND CRIMINAL PROCEDURE - PART I – 

CRIMES - CHAPTER 19 – CONSPIRACY - §371 - Conspiracy to commit offense or to defraud U.S.”:  
www.gpo.gov/fdsys/pkg/USCODE-2011-title18/html/USCODE-2011-title18-partI-chap19-sec371.htm
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Article VI of The Constitution of The United States Establishes Treaties as The
Supreme Law of the Land, & requires an “Oath of Office” to support such:

"This Constitution... & all treaties made... under the authority of the United States, shall
be the supreme law of the land... anything in the Constitution or laws of any State to the 
contrary notwithstanding.

… all executive and judicial officers, both of the United States and of the several states,
shall be bound by oath or affirmation, to support this Constitution.”38

John W. Henderson Swore to Defend Treaty-Protected Indian Rights
During His  Constitutional Oath of Office:

In order to assume the office of Colonel— a type of Commissioned Officer— John W. 
Henderson was required to swear the U.S. Army's Oath of Commissioned Officers:

“I, John W. Henderson, having been appointed as an officer in the Army
of the United States, as indicated above in the grade of  do solemnly swear (or
affirm) that I will support and defend the Constitution of the United States
against all enemies, foreign and domestic, that I will bear true faith and
allegiance to the same; that I will take this obligation freely, without any
mental reservations or purpose of evasion; and that I will well and faithfully
discharge the duties of the office upon which I am about to enter; So help me
God."39

Mr. Henderson Violated:

United States Code                                                                                                            
Title 18 – CRIMES AND CRIMINAL PROCEDURE                                                      
PART I – CRIMES                                                                                                            
§1621(1). Perjury generally:

“Whoever— having taken an oath before a competent tribunal, officer, or person,
in any case in which a law of the United States authorizes an oath to be 
administered, that he will testify, declare, depose, or certify truly, or that any 
written testimony, declaration, deposition, or certificate by him subscribed, is 
true, willfully and contrary to such oath states or subscribes any material matter 
which he does not believe to be true, is guilty of perjury and shall, except as 
otherwise expressly provided by law, be fined under this title or imprisoned not 
more than five years, or both.  This section is applicable whether the statement or
subscription is made within or without the United States.”40

38 Transcript of Constitution of The United States (1787):  www.ourdocuments.gov/doc.php?
flash=true&doc=9&page=transcript

39 U.S. Army, “Oath of Commissioned Officers”:  www.army.mil/values/officers.html
40 U.S. House of Representatives Office of Law revision Counsel, “United States Code Title 18—CRIMES 

AND CRIMINAL PROCEDURE - PART I—CRIMES §1621. Perjury generally”:  
http://uscode.house.gov/view.xhtml?path=/prelim@title18/part1/chapter79&edition=prelim 
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Section V:

U.S. Codes Violated by Donald J. Trump in relation to
the Illegal Approval of the Dakota Access Pipeline Project,

including
United States Code Title 18 Part 1

Chapter 13 § “Conspiracy Against Rights”
Against Tribes and The People of The United States
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Donald Trump Involved in “Conspiracy Against Rights” Against Tribes
and Against People of The United States:

41 Donald J. Trump, as premeditated within his official 
Campaign Platform,  commit to eliminating the “Waters of the U.S. 
Rule”; though seemingly unrelated to “the approval process of 
DAPL”, Trump''s administration's calculated activities directly 
attack not only regulations which protect ecosystems, wildlife, & 
public health, but also they serve to attack one of the only 
Legislative Civil Remedies  (U.S. Code Title 33 CHAPTER 26 
SUBCHAPTER III §1321 – see pages 60-61) reserved to The People
the enable them  to halt &/or  destroy a vessel discharging or 
imposing an imminent threat to discharge oil into the Waters of the 
United States, such as the Dakota Access Pipeline Project, for 
instance.

Screenshot retrieved from The White House's website42 on June 13, 2017
re: “Plans to Eliminate So-Called 'Harmful' & Unnecessary Policies'

such as the Climate Action Plan & Waters of the U.S. Rule”:

41 Photo Source: Shoebat, "Donald Trump Is An American Pagan & Is An Unquestionably Better Choice Than 
The Fake Christians Running Against Him” by Andrew Bieszad, 3-3-2016:  shoebat.com/2016/03/03/donald-
trump-is-an-american-pagan-and-is-an-unquestionably-better-choice-than-the-fake-christians-running-against-him/

42 The White House, “America First Energy Plan”:  www.whitehouse.gov/america-first-energy
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Exposing Trump Administration's Subversive & Malicious Agenda to
Deregulate Protection for America's Waters:

Plan re: “Eliminating Harmful & Unnecessary Policies such as the Climate Action
Plan & the Waters of the U.S. Rule”, clarified:

On February 28, 2017, the Office of the Press Secretary released the following 
Presidential Executive Order in relation to the possible “rescinding of” the Waters of the U.S. 
Rule – excerpts:

Sec. 2. Review of the Waters of the United States Rule. (a) The Administrator of the 
Environmental Protection Agency (Administrator – Scott Pruitt43) and the Assistant Secretary 
of the Army for Civil Works (Assistant Secretary – Jo-Ellen Darcy44) shall review the final 
rule entitled "Clean Water Rule: Definition of 'Waters of the United States,'" 80 Fed. Reg. 
37054 (June 29, 2015), for consistency with the policy set forth in section 1 of this order & 
publish for notice & comment a proposed rule rescinding or revising the rule, as 
appropriate & consistent with law.

Sec. 3. Definition of "Navigable Waters" in Future Rulemaking. In connection with the 
proposed rule described in section 2(a) of this order, the Administrator & the Assistant 
Secretary shall consider interpreting the term "navigable waters," as defined in 33 U.S.C.
1362(7), in a manner consistent with the opinion of Justice Antonin Scalia in Rapanos v. 
United States, 547 U.S. 715 (2006).45

About Justice Scalia's opinion in Rapanos v. United States, 547 U.S. 715 (2006):

The case involved developer John A. Rapanos (Midland, Michigan), whose project were 
stopped because of environmental regulations that make up the Clean Water Act.  

In 1989, Rapanos pulled trees & filled over 54 acres of wetlands with sand on his private
property for the purpose of preparing space to construct a mall.  He did not file for a permit, & 
instead decided to destroy the wetlands which were protected by the Migratory Bird Rule & 
thus are under the jurisdiction of federal protection according to the  “Waters of the U.S. 
Rule”.46  In 1995, a U.S. District Court jury sided with the EPA's contention, that he violated 
The Clean Water Act, finding him guilty in a criminal case of destroying 54 acres of wetlands.  
In 1998, he was fined $185,000 & sentenced to three years probation & 200 hours of 
community service.47 

43 EPA's Administrator, Scott Pruitt:  www.epa.gov/aboutepa/epas-administrator
44 US Army, Honorable Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works):  

http://asacw.hqda.pentagon.mil/Darcy.aspx
45 The White House, “Presidential Executive Order on Restoring the Rule of Law, Federalism, and Economic 

Growth by Reviewing the 'Waters of the United States' Rule“:  www.whitehouse.gov/the-press-
office/2017/02/28/presidential-executive-order-restoring-rule-law-federalism-and-economic

46 Barringer, Felicity (2004-05-18). "Michigan Landowner Who Filled Wetlands Faces Prison". The New York 
Times. p. A20.

47 Intel, “John A. Rapanos, who vowed 'Fight to the death' against EPA, dies at 80”, 2-11-2016:  
www.mlive.com/news/bay-city/index.ssf/2016/02/feisty_midland_developer_john.html
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He argued the land was not a “wetland” & that he was not breaking the law, but his own 
consultant & state employees disagreed.  Rapanos claimed that his land was up to 20 miles from 
any “navigable waterways”, & that “tributaries” are not “navigable waterways” & thus cannot be 
regulated under the Waters of the U.S. Rule, which only can be applied to “navigable waterways”.48 

He fought the case all the way to the U.S. Supreme Court, claiming his land was too far 
from a navigable waterway to be under jurisdiction of the Clean Water Act.  M. REED HOPPER, 
ESQ. argued in Mr. Rapanos's favor; below is a transcript from the court case, followed by J. 
Scalia's subsequent opinion re: “the definition of Waters of the U.S.” (page 59):

MR HOPPER:  This is a case of agency overreaching... the Corps & EPA pushed
the very limits of congressional authority...  They claim 404(a) jurisdiction over the
entire tributary system, from the smallest trickle to the largest watershed... sweeping
in remote, non-navigable wetlands 20 miles from the traditional (non-tributary)
navigable water... the agencies assert jurisdiction over even the entire watershed.
For example, the Mississippi watershed, the largest in the Nation, covers 1 million
square... miles & reaches from the Rockies to the Appalachians & drains 41 percent
of the 48 lower States. …

CHIEF JUSTICE ROBERTS: How... do you define a tributary? ...

MR. HOPPER: ... under the (Clean Water Act) all tributaries are excluded...

CHIEF JUSTICE ROBERTS: Okay, but... the Missouri is a tributary of the
Mississippi, but I assume it's still covered. 

MR. HOPPER: . . . anything that... does not constitute the channel, the
traditional navigable water, & anything not abutting .. as an inseparably
bound up wetland would constitute a tributary...

JUSTICE SCALIA: ... [H]ow come putting poison in... the wetlands is bad, but it's
okay to put it in the tributary.... as I understand it, the reason we held wetlands
were included within the waters of the United States was not... that you could
poison the waters by poisoning the wetlands, but rather, it was that it's very
hard to tell where the navigable water ends & the wetland begins.... If it's...
adjacent to a navigable water & it's wet, we're going to say it's part of a
navigable water... And, of course, that basis doesn't apply to tributaries, does
it?  You – you can always tell where the tributary ends.  It ends at the point
where it goes into the main river. 

JUSTICE SOUTER: ... the purpose of the regulation is to protect the purity of the
ultimate navigable water?  And isn't the inclusion of the reference to tributaries an
indication that it said if we want to attain the objective, which is clearly
constitutional, then we have got to recognize these means, i.e., regulation of – of
pollution in wetlands & tributaries, in order to reach that objective? ...

MR. HOPPER: I don't believe so, Your Honor. The – the problem that... that the
Government cannot show any clear indication that Congress intended to

48 Greenhouse, Linda (2005-10-12). "Supreme Court Takes Up 2 Cases Challenging Powers of U.S. Regulators
to Protect Wetlands". The New York Times. p. A14.
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regulate the entire tributary system.... Congress intended to regulate wetlands
adjacent to navigable waters, but as to other waters, this Court could come to
no conclusion because the Congress had never defined other waters. 

JUSTICE SOUTER: ... if we assume that Congress was being as... cautious as you
suggest, then Congress' caution... was allowing an end run around the regulation for
the reasons we went into a moment ago.  All you've got to do is – is dump the
pollutant further – far enough upstream in the watershed & you get away scot-free.
And it's very difficult to believe that Congress could have intended that. 

MR. HOPPER: I don't think it's difficult to believe that at all...

JUSTICE SCALIA: ... it's very absurd to call... waters of the United States... a
drainage ditch dug ... by the municipality or – you know, or a gutter in a street.

GENERAL CLEMENT: ... First of all, this case has not been litigated under the
theory that the key difference is whether it's man-made or natural, & that
defines somehow the scope of a tributary... the difference between that which is a
man-made channel & that which is a natural channel is both difficult to discern &
utterly beside the point for purposes of this regulatory scheme. 

JUSTICE SCALIA: What... percentage of... the territory of the United States do
you believe is... subjected to permits from the Corps of Engineers on your theory
whenever you want to move dirt, whenever you want to deposit sand? What...
percentage of the total land mass of the United States, if you define tributary as
broadly as you define it to include? Every storm drain? I mean, it's the whole
country, isn't it? … All the water goes down to the sea & there's some kind of a
drain or – or a bed that takes the water down there. 

GENERAL CLEMENT: Well, I think the precise answer to your question being
none of the land mass – none of the land itself would be regulated...

 JUSTICE SCALIA: You're calling empty ditches – not unless you call empty
ditches land, which I do. 

GENERAL CLEMENT: Well, the – the Corps doesn't. They treat those as water
bodies... it's important to understand that the Corps & the EPA's view of wetlands
would cover about 80 percent of the wetlands in the country... because about 20
percent of the Nation's wetlands are isolated. 

JUSTICE SCALIA: Bu... under your theory, the Corps of Engineers would
have jurisdiction over any land that is part of that tributary system as well. If
any of that land has a deposit of... some materials that could leach into or...
drain into the... tributary system, which is to say any gutter, in theory, the – the
Federal Government can regulate it all. No? 

GENERAL CLEMENT: I don't think that's right, Justice Scalia. The Corps has
regulated this channelized tributary system. It has done it without regard to whether
those channels are seasonally dry in some areas, & I think that's a rational
judgment... what's important is while the Corps & the Federal Government regulate
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that channelized system of tributaries, non-point source pollution is still something
that's in the primary providence of the States. And so it's not true that the Corps is
asserting an authority to regulate land as such... Congress... said that... the banks of
the navigable rivers or their tributaries are within the scope of this program, as it did
in 1899 in section 13 of the Rivers and Harbors Act, we'd be here defending that as
a valid exercise of Congress' authority not just under the Commerce Clause... With
respect, Justice Scalia, in 1899 in section 13 of the Rivers and Harbors Act, the so-
called Refuse Act, Congress regulated the navigable waters & their tributaries.
Now, in fairness, the focus there was this idea that they only regulated the
tributaries if they could show that it flowed into the navigable waters themselves,
but they asserted right in the text of the statute in 1899 the authority to regulate the
tributaries & the banks. And that shows what I think is a very important...

JUSTICE SCALIA: ... You... interpret tributary to include storm drains &
ditches that only carry off rainwater... when you talk about adjacent to a
tributary, I think, you know, maybe adjacent to the Missouri River or something like
that. No. You're talking about adjacent to a storm drain... because I don't know how
a storm drain is a water of the United States.... I do not see how a storm drain
under anybody's concept is a water of the United States. 

GENERAL CLEMENT: With respect, Justice Scalia, some things that you might
classify as a storm drain are actually very deep channels that have a continuous flow
of water that were... some things that are part of the storm water drainage
system of a city are actually things that were previous navigable natural
waters. . tributaries are covered... some things that the Corps thinks are tributaries
you disagree with, that would be fine... the States still have plenary control over the
nonpoint source pollution. They still have an important cooperative role in... the
overall program... section 404, subsection (g) of the statute... that provision makes
crystal clear that the waters of the United States, for purposes of the Clean Water
Act, extend beyond traditional navigable waters & their adjacent wetlands. 

JUSTICE SCALIA: So you say that the authority... of the Corps extends... to
lands that, if altered, could have some hydrological connection. 

GENERAL CLEMENT: No, that's not it, Justice Scalia. What I'm saying is what
the Corps has always done for 30 years is said they are going to regulate a
physically proximate, adjacent wetland without regard to whether or not there's a
berm (raised portion of land that separates the bodies of water at times when
flooding) is not occurring there...

JUSTICE SCALIA: ... If there is currently no hydrological connection, there is
a berm, there is no – there is no connection to the navigable waters of the
United – what could possibly be the basis for their asserting jurisdiction?49

49 Case Transcript: JOHN A. RAPANOS, ET UX., : Petitioners : v. : No. 04-1034 UNITED STATES; : and : 
JUNE CARABELL, ET AL., : Petitioners : v. : No. 04-1384 UNITED STATES ARMY CORPS OF : 
ENGINEERS, ET AL.:  www.supremecourt.gov/oral_arguments/argument_transcripts/04-1034.pdf
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The high court in a 5-4 decision in 2006 overturned rulings against Rapanos & sent the case 
back to U.S. District Court in Detroit for reconsideration, saying regulators might have exceeded 
their authority in preventing Rapanos develop his land.  In 2007, the Bush administration issued 
guidance for the EPA & the U.S. Army Corps, making it more difficult to gain Clean Water Act 
protection for “non-permanent streams & nearby wetlands”.50

On June 19, 2006, Justice Scalia released the following opinion regarding what should & 
should not be regulated under the definition of “Waters of the United States”; by redefining the 
Waters of the U.S. Rule, regulation of waters, including dumping of hazardous materials into them,
would be removed from federal jurisdiction, & regulation would be left to states, which 
traditionally has imposed a conflict of interest in regard to regulations which thereby lead to 
contamination of waterways which inevitably flow into navigable waters.  The Court's opinion:

Unregulated:  “arroyos, coulees, & washes”, “channels with little water flow (ambiguous, leaves 
up to states to decide what 'little' is) in a given year.”, “drain tiles, storm drains systems, & 
culverts”, “wetlands 'adjacent' to navigable interstate waters if they are hydrologically connected 
'through directional sheet flow during storm events , or if they are connected by flooding, on 
average, once every 100 years'”, “waters within 200 feet of a tributary”, “waters wherein a 
hydrological connection between the non-navigable & navigable waters has no ‘direct abutment’ to
the navigable waters (i.e. marshlands which flow into rivers during storms would not be 
protected)”, “waters with 'insubstantial hydrologic connection' (ambiguous, permits connection & 
thus contamination)”, “bodies of water with molecules that will inevitably flow towards & mix 
with water from connecting bodies”51, “man-made drainage ditches that run along one side of the 
wetland, separated by a 4-foot-wide man-made berm, which is 'largely or entirely impermeable to 
water, & blocks drainage from the wetland', but which 'may permit overflow to the ditch'”, “waters 
that are adjacent to neighboring tributaries of navigable waters & have a significant nexus to 
navigable waters”52, “channels through which water flows intermittently or ephemerally, or that 
periodically provide drainage for rainfall”53, “wetlands with an intermittent, physically remote 
hydrologic connection to navigable waters”54, “tributaries” (page 56), “drainage ditches dug by a 
municipality”, “gutters”, “ditches which at times are not filled with water, but which flow directly 
into tributaries or navigable waters during storms” (page 57),  “land that is part of the tributary 
system which has a deposit of materials that would leach into the tributary system during storms 
('washes')”, & “lands that have been altered & have hydrological connection to a navigable 
waterway” (page 58).

Regulated:  The phrase “the waters of the United States” includes only “relatively permanent, 
standing or continuously flowing bodies of water 'forming geographic features' that are described 
as 'streams, oceans, rivers, or lakes, & only wetlands with a continuous surface connection to those 
bodies of water”55 

50 Intel, “John A. Rapanos, who vowed 'Fight to the death' against EPA, dies at 80”, 2-11-2016:  
www.mlive.com/news/bay-city/index.ssf/2016/02/feisty_midland_developer_john.html

51 Part 1 § 11 & 12 of Opinion:  JUSTIA; US SURPEME COURT: OPINION OF SCALIA, J., RAPANOS V. 
UNITED STATES 547 U. S. (2006):  https://supreme.justia.com/cases/federal/us/547/715/opinion.html

52 Part II § 3, 4,  OPINION OF SCALIA, J.: https://supreme.justia.com/cases/federal/us/547/715/opinion.html
53 Part III § 10, 11,  OPINION OF SCALIA, J.: https://supreme.justia.com/cases/federal/us/547/715/opinion.html
54 Part VI § 6,  OPINION OF SCALIA, J.: https://supreme.justia.com/cases/federal/us/547/715/opinion.html
55 Part III § 11  & VI § 6,  OPINION OF SCALIA: https://supreme.justia.com/cases/federal/us/547/715/opinion.html

59



Trump's Executive Order to Redefine "Navigable Waters" as defined in 33 U.S.C.
1362(7), in a manner consistent with the opinion of Justice Scalia in Rapanos v.

United States, 547 U.S. 715 (2006) is a Case of Reckless Endangerment, & Violates
Fiduciary Duty of The Untied States Under The Supremacy Clause:56

It is evident that if the Trump Administration is seeking to exclude from environmental 
protection through federal jurisdiction, “waterways which drain into navigable waters during 
storms”, so that contamination can occur into such waterways (including drainage ditches 
which flow during storms) without having to adhere to regulations.  According to the definition 
based on Justice Scalia's opinion, waters such as Lake Oahe, which drains The Missouri River, 
would be excluded from federal jurisdiction.  Therefore, the Trump Administration is 
attempting to exclude protections and civil remedies, such as U.S. Code Title 33 – Ch. 26 - 
SUBCHAPTER III - §1321 - Oil and hazardous substance liability, from being administered.

Referenced on pages 37 & 54, & within the booklet “Water Protectors'
Declaration of Casus foederis, and Petition for a Redress of Grievances”:

U.S. Code Title 33 - NAVIGATION AND NAVIGABLE WATERS                                               
CHAPTER 26 - WATER POLLUTION PREVENTION AND CONTROL                                             
SUBCHAPTER III - STANDARDS AND ENFORCEMENT,                                                                
§1321 - Oil and hazardous substance liability(C)(1)(A)(i), (ii), (iv), and (e)

(c) Federal removal authority

(1) General removal requirement

(A) The President shall, in accordance with the National Contingency Plan & any 
appropriate Area Contingency Plan, ensure effective & immediate removal of 
a discharge, and mitigation or prevention of a substantial threat of a 
discharge, of oil or a hazardous substance—

(i) into or on the navigable waters;

(ii) on the adjoining shorelines to the navigable waters;

(iii) into or on the waters of the exclusive economic zone; or

(iv) that may affect natural resources belonging to, appertaining to, or under 
the exclusive management authority of the United States.

(B) In carrying out this paragraph, the President may—

(i) remove or arrange for the removal of a discharge, and mitigate or prevent a
substantial threat of a discharge, at any time;

(ii) direct or monitor all Federal, State, and private actions to remove a 
discharge; and

(iii) remove and, if necessary, destroy a vessel discharging, or threatening of 

56 The White House, “Presidential Executive Order on Restoring the Rule of Law, Federalism, and Economic 
Growth by Reviewing the 'Waters of the United States' Rule“:  www.whitehouse.gov/the-press-
office/2017/02/28/presidential-executive-order-restoring-rule-law-federalism-and-economic
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discharge, by whatever means are available.

(2) Discharge posing substantial threat to public health or welfare

(A) If a discharge, or a substantial threat of a discharge, of oil or a hazardous 
substance from a vessel, offshore facility, or onshore facility is of such a size 
or character as to be a substantial threat to the public health or welfare of the 
United States, including but not limited to fish, shellfish, wildlife, other 
natural resources, and the public and private beaches and shorelines of the 
United States, the President shall direct all Federal, State, and private actions 
to remove the discharge or to mitigate or prevent the threat of the discharge.

(B) In carrying out this paragraph, the President may, without regard to any other 
provision of law governing contracting procedures or employment of 
personnel by the Federal Government—

(i) remove or arrange for the removal of the discharge, or mitigate or prevent 
the substantial threat of the discharge; and

(ii) remove and, if necessary, destroy a vessel discharging, or threatening to 
discharge, by whatever means are available.

(e) Civil enforcement

(1) Orders protecting public health

In addition to any action taken by a State or local government, when the President 
determines that there may be an imminent and substantial threat to the public health 
or welfare of the United States, including fish, shellfish, & wildlife, public & private 
property, shorelines, beaches, habitat, & other living & nonliving natural resources 
under the jurisdiction or control of the United States, because of an actual or 
threatened discharge of oil or a hazardous substance from a vessel or facility in 
violation of subsection (b) of this section, the President may—

(A) require the Attorney General to secure any relief from any person, including the 
owner or operator of the vessel or facility, as may be necessary to abate such 
endangerment; or

(B) after notice to the affected State, take any other action under this section, 
including issuing administrative orders, that may be necessary to protect 
the public health and welfare.

(2) Jurisdiction of district courts

The district courts of the United States shall have jurisdiction to grant any relief 
under this subsection that the public interest and the equities of the case may 
require.57

57 US Government Publishing Office, United States Code, 2010 Edition, Title 33 - NAVIGATION AND 
NAVIGABLE WATERS, CHAPTER 26 - WATER POLLUTION PREVENTION AND CONTROL, 
SUBCHAPTER III - STANDARDS AND ENFORCEMENT, Sec. 1321 - Oil and hazardous substance 
liability:  www.gpo.gov/fdsys/pkg/USCODE-2010-title33/html/USCODE-2010-title33-chap26-subchapIII-
sec1321.htm
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U.S. Codes violated by Donald J. Trump:

United States Code 
Title 18 - CRIMES AND CRIMINAL PROCEDURE
PART I - CRIMES
CHAPTER 115 - TREASON, SEDITION, AND SUBVERSIVE ACTIVITIES
Sec. 2387 - Activities affecting armed forces generally (page 41)

U.S. Code Title 18 – CRIMES AND CRIMINAL PROCEDURE                                    
PART I – CRIMES                                                                                                             
CHAPTER 19 – CONSPIRACY                                                                                       
§371 - Conspiracy to commit offense or to defraud United States (page 49)

U.S. Code Title 18 – CRIMES AND CRIMINAL PROCEDURE
PART I – CRIMES
CHAPTER 13 – CIVIL RIGHTS                                                                            
§241 - Conspiracy against rights (page 47)

United States Code                                                                                                 
Title 18 – CRIMES AND CRIMINAL PROCEDURE                                           
PART I – CRIMES                                                                                                  
§1621(1). Perjury generally (page 50)

United States Code                                                                                                 
Title 7 – CHAPTER 50 – SUBCHAPTER VIII                                                      
§2009cc–14. Unlawful acts and omissions; breach of fiduciary duty                
(b) Fiduciary duties (page 47)

Criminal Gross Negligence (page 46)

Reckless Endangerment (page 48) 

“Sovereign Immunity"is an "Arbitrary and Capricious", inadmissible defense 
(page 41).
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Section VI:

Additional Named Defendants;
Once Halted, DAPL was Re-Approved Illegally,

Again Violating the Same U.S. Codes
Violated by Colonel Henderson (pages 44-50)
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1-24-2017: President Trump Directs U.S. Army Corps Officers Jo-Ellen Darcy &
Todd Semonite, to “Review & Approve to the Extent Permitted by Law” requests for

approvals to construct & operate DAPL:

According to the Presidential Memorandum Regarding Construction of the Dakota Access 
Pipeline issued by President Donald J. Trump on January 24, 2017, her Honorable Jo-Ellen Darcy, 
Assistant Secretary of the Army (Civil Works), and Lieutenant General Todd T. Semonite, 
Commanding General and Chief of Engineers, were assigned the following tasks:

“The Secretary of the Army shall instruct the Assistant Secretary of the
Army for Civil Works & the U.S. Army Corps of Engineers (USACE), including
the Commanding General & Chief of Engineers, to take all actions necessary &
appropriate to:

(i) review & approve in an expedited manner, to the extent permitted by law & 
as warranted, & with such conditions as are necessary or appropriate, 
requests for approvals to construct & operate the DAPL, including 
easements or rights-of-way to cross Federal areas under section 28 of 
the Mineral Leasing Act, as amended, 30 U.S.C. 185; permits or 
approvals under section 404 of the Clean Water Act, 33 U.S.C. 1344; 
permits or approvals under section 14 of the Rivers & Harbors Act, 33 
U.S.C. 408; and such other Federal approvals as may be necessary;

(ii) consider, to the extent permitted by law & as warranted, whether to 
rescind or modify the memorandum by the Assistant Secretary of the 
Army for Civil Works dated December 4, 2016 (Proposed Dakota 
Access Pipeline Crossing at Lake Oahe, North Dakota), & whether 
to withdraw the Notice of Intent to Prepare an Environmental Impact 
Statement in Connection with Dakota Access, LLC's Request for an 
Easement to Cross Lake Oahe, North Dakota, dated January 18, 2017, 
& published at 82 Fed. Reg. 5543;

(iii) consider, to the extent permitted by law & as warranted, prior reviews 
& determinations, including the Environmental Assessment issued 
in July of 2016 for the DAPL, as satisfying all applicable requirements 
of the National Environmental Policy Act, as amended, 42 U.S.C. 4321 
et seq., & any other provision of law that requires executive agency 
consultation or review (including the consultation or review required 
under section 7(a) of the Endangered Species Act of 1973, 16 U.S.C. 
1536(a));

(iv) review and grant, to the extent permitted by law and as warranted, 
requests for waivers of notice periods arising from or related to 
USACE real estate policies and regulations; and

      (v)  issue, to the extent permitted by law and as warranted...”58

58 The White House, Office of the Press Secretary, “Presidential Memorandum Regarding Construction of the 
Dakota Access Pipeline”:  www.whitehouse.gov/the-press-office/2017/01/24/presidential-memorandum-
regarding-construction-dakota-access-pipeline
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Additional Named Defendants:

Honorable Jo-Ellen Darcy

Assistant Secretary of the Army (Civil Works)59

Lieutenant General Todd T. Semonite

Commanding General and Chief of Engineers60

Both Officers commit the same violations as John W. Henderson, as 
explained throughout pages pages 44-50.

59 US Army, Honorable Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works):  
http://asacw.hqda.pentagon.mil/Darcy.aspx

60 Lieutenant General Todd T. Semonite, Commanding General and Chief of Engineers:  
www.usace.army.mil/About/Leadership/Bio-Article-View/Article/776561/lieutenant-general-todd-t-semonite/
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Section VII:

”The Superior Orders Defense” is an Inadmissible Defense

“Sovereign Immunity" is an "Arbitrary and Capricious", inadmissible 
defense– see page 41.
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About “The Superior Orders Defense” aka “The Nuremberg Defense”:
“I was just doing my job” does not hold up in court.

Following World War II, from 1945-1949, thirteen trials were held in Nuremberg, located in
the German state of Bavaria.  There were multiple defendants in the cases61, wherein major war 
criminals were found guilty by the International Military Tribunal, & then executed.  On 
September 10, 1947, the US Military Government for Germany created Military Tribunal II-A 
(later renamed Tribunal II) to try the Einsatzgruppen Case.  The 24 defendants were all leaders of 
the mobile security & killing units of the SS, the Einsatzgruppen.62  

Hans Frank, for instance, early supporter of the 
Nazi party (photo shown as right), had studied law & 
eventually became the personal legal advisor to Adolf 
Hitler.  After the outbreak of World War II, Frank was 
appointed Governor General of occupied Poland. In this 
capacity, Frank was responsible for the exploitation & 
murder of hundreds of thousands of Polish civilians, as 
well as the deportation & murder of Polish Jews.  He was
found guilty on counts three and four (war crimes and 
crimes against humanity) and sentenced to death. Frank 
was executed on October 16, 1946.63

Wilhelm Frick, Reich Minister of the Interior from 1933
to 1943 & Reich Protector for Bohemia & Moravia from 1943 
to 1945, in the decisive first years of the Nazi dictatorship, 
directed legislation that removed Jews from public life, 
abolished political parties, & sent political dissidents to 
concentration camps.  Frick was found guilty on counts two, 
three, & four (crimes against peace, war crimes, & crimes 
against humanity) & sentenced to death.  He was executed on 
October 16, 1946.64

Shown At Left:  Wilhelm Frick.                                             
      Photo Source: https://flowvella.com/s/3li2

61 NPR:  “The Last Nuremberg Prosecutor Has 3 Words Of Advice: 'Law Not War'”.  Heard on Morning 
Edition:  http://www.npr.org/sections/parallels/2016/10/18/
497938049/the-last-nuremberg-prosecutor-has-3-words-of-advice-law-not-war

62 United States Holocaust Memorial Museum, Holocaust Encyclopedia, “SUBSEQUENT NUREMBERG 
PROCEEDINGS, CASE #9, THE EINSATZGRUPPEN CASE United States v. Otto Ohlendorf, et al.":  
http://www.ushmm.org/wlc/en/article.php?ModuleId=10007080

63 “ “, “HANS FRANK”:  https://www.ushmm.org/wlc/en/article.php?ModuleId=10007108
64  “ “, “WILHELM FRICK”:  https://www.ushmm.org/wlc/en/article.php?ModuleId=10007109
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Defendant Hans Frank, former Governor
General of occupied Poland, in his cell at

the Nuremberg prison. November 24, 1945.
— National Archives and Records
Administration, College Park, Md.

http://www.npr.org/sections/parallels/2016/10/18/497938049/the-last-nuremberg-prosecutor-has-3-words-of-advice-law-not-war
http://www.npr.org/sections/parallels/2016/10/18/497938049/the-last-nuremberg-prosecutor-has-3-words-of-advice-law-not-war


Judge Benjamin Kaplan was an Army officer who 
helped craft the indictment (formal charge or accusation) of 
the Nazi war criminals who were tried at Nuremberg.  He later 
became a Harvard law professor & served nine years on the 
Massachusetts Supreme Judicial Court.65 Kaplan charged:

“All the defendants, with divers other persons, 
during a period of years preceding 8 May 1945, 
participated as leaders, organizers, instigators, or 
accomplices in the formulation or execution of a 
common plan or conspiracy to commit, or which 
involved the commission of, Crimes against Peace, War
Crimes, and Crimes against Humanity, as defined in 
the Charter of this Tribunal, and, in accordance with 
the provisions of the Charter, are individually 
responsible for their own acts and for all acts 
committed by any persons in the execution of such plan
or conspiracy.”66

During the Einsatzgruppen Case, twenty-four defendants were charged under four counts:

1. crime against peace

2. planning & waging wars of aggression

3. war crimes

4. crimes against humanity.  

They did not include Adolf Hitler, who killed himself by gunshot on 30 April 1945, 
Heinrich Himmler (head of the SS), or Joseph Goebbels (head of propaganda), who also commit 
suicide.  Martin Bormann, the Nazi party secretary, was tried in absentia – his remains were found 
many years later in Berlin.  Robert Ley, head of the "Strength through Joy" worker movement, 
hanged himself before the trial started.  Hermann Göring, Hitler's successor, killed himself with a 
phial of cyanide the night before he was to be executed.  Rudolf Hess, Hitler's former deputy, who 
flew to Britain in 1941 with what he called a peace plan, was given a life sentence.  He killed 
himself in Spandau prison, Berlin, in 1987.  Albert Speer, Hitler's architect who was responsible 
for the mass exploitation of forced foreign labour, was jailed for 20 years.  The man who supplied 
the slave labour, Fritz Sauckel, was sentenced to death, as were 12 others.

The Nuremberg tribunal became renown for the "I was only obeying orders" defense, & led 
to a series of subsequent international conventions on the laws of war, genocide, & human rights, 
& the setting up of a permanent international criminal court in The Hague (Netherlands).

65  The New York Times, “Benjamin Kaplan, Crucial Figure in Nazi Trials, Dies at 99” by Bruce Weber, 8-24-
2010:  www.nytimes.com/2010/08/25/us/25kaplan.html

66  Yale Law School, Lillian Goldman Law Library, The Avalon Project,Nuremberg Trial Proceedings Vol. 1
Indictment : Count One, HE COMMON PLAN OR CONSPIRACY”:  
http://avalon.law.yale.edu/imt/count1.asp
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During the trials, the subordinate officials under Allied Control Council Law No. 1067 were 
the subject of considerable controversy in Germany & in the West.

The old Latin maxim of nullum crimen sine lege, nulla poena sine lege was much 
discussed as a bar to these prosecutions, the theory being that the acts in question were not crimes 
when committed.68  The maxim literally translates "no crime or punishment without a law".  In the
U.S., this maxim is found in the Ex Post Facto Clauses of Article 1 of The Constitution:

§ 9:  “No... ex post facto Law shall be passed.”

§ 10:  “No state shall... pass any... ex post facto law...” 

This principle of legality requires, as a prerequisite to just punishment, fair notice to the 
defendant of the conduct classified as criminal, & the range of punishment attached to it.  This 
principle also finds expression through the Due Process Clauses of the Fifth and Fourteenth 
Amendments by way of the "vagueness" doctrine, which is the requirement of reasonable 
precision in defining criminal conduct.  The constitutional requirement of definiteness is violated 
by a criminal statute that fails to give a person of ordinary intelligence fair notice that his 
contemplated conduct is forbidden by the statute.69

The Superior Orders Defense, in summary, argues that “the acts charged to them were 
committed under orders from military or civilian superiors to whom a duty of obedience was 
owed”.  The nature of the defense evolves from the duty of obedience which soldiers of all nations
owe to their superior officers.70  In the U.S. military, this duty of obedience is found within the 
Oaths of Enlistment, yet so is the principle that if such orders violate The Constitution, the officer 
must “defend... against all enemies, foreign and domestic”:

“I, _____, do solemnly swear (or affirm) that I will support and defend
the Constitution of the United States against all enemies, foreign and domestic;
that I will bear true faith and allegiance to the same; and that I will obey the
orders of the President of the United States and the orders of the officers
appointed over me, according to regulations and the Uniform Code of Military
Justice.  So help me God.”71

Deliberate actions such as murder, pillage, & others are clearly known to be in violation of 
criminal law (municipal or international), so can they ever be subjected to the duty of obedience? 
To paraphrase the question proposed at the International Military Tribunal at Nuremberg: “do 
individuals have international duties which transcend the national obligations of obedience 
imposed by the State?”

67  Yale Law School, Lillian Goldman Law Library, The Avalon Project, “Nuremberg Trials Final Report 
Appendix D : Control Council Law No. 10, PUNISHMENT OF PERSONS GUILTY OF WAR CRIMES, 
CRIMES AGAINST PEACE AND AGAINST HUMANITY”: http://avalon.law.yale.edu/imt/imt10.asp

68  Alan M. Wilner, Superior Orders as a Defense to Violations of International Criminal Law, 26 Md. L. Rev. 
127 (1966): http://digitalcommons.law.umaryland.edu/mlr/vol26/iss2/5

69  USlegal “Nullum Crimen Sine Lege, Nulla Poena Sine Lege Law and Legal Definition”:  
https://definitions.uslegal.com/n/nullum-crimen-sine-lege-nulla-poena-sine-lege/

70  Alan M. Wilner, Superior Orders as a Defense to Violations of International Criminal Law, 26 Md. L. Rev. 
127 (1966): http://digitalcommons.law.umaryland.edu/mlr/vol26/iss2/5

71  U.S. Army, Army Values, “Oath of Enlistment”:  https://www.army.mil/values/oath.html

70



Photos from TIME Magazine, December 10, 1945. Volume XLVI (47) Number 24  Hermann Göring &
Rudolf Hess, front row far left, & Hans Frank, in the sunglasses front row fourth from right, are among

the Nazis in the dock in Nuremberg, September 1946. Photograph: Eddie Worth/AP:
www.anglonautes.eu/history/hist_germany_20_ww2/hist_20_ww2_ger_nuremberg/hist_uk_us_20_ww2_nurem

berg.htm
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1804-1956: The U.S. Has Consistently Ruled Against 'Superior Orders' As Being An
Acceptable Defense, When A Crime Is Committed As A Result of The Obedience:

"Superior orders" received its first judicial consideration in a national context, with the 
earliest modern cases occurring in the United States, in which the defense was generally 
rejected.  In 1804, the Supreme Court in Little v. Barreme72 held that the captain of a U.S. 
frigate (warship) who wrongfully captured a neutral ship pursuant to an unauthorized order 
from the President (Jefferson) was liable for civil damages.  After determining that the capture 
was, in fact, unlawful, Chief Justice Marshall (appointed by John Adams), reversing his earlier 
thoughts on the matter, concluded, "the instructions cannot change the nature of the 
transaction, or legalize an act which without those instructions would have been a plain 
trespass."73 

In 1813, again under Chief Justice Marshall, a federal circuit court again, after 
consideration, rejected this defense in United States v. Jones.74  There, the crew of an 
American privateer (a private person or ship engaged in maritime warfare under a commission 
of war known as a letter of marque) was charged with piracy for stopping a neutral vessel, & 
then assaulting her captain & crew & stealing merchandise.  To the claim that the crew acted 
pursuant to orders of the captain, the court stated:

“This doctrine, equally alarming and unfounded... is repugnant to
reason, and to the positive law of the land.  No military or civil officer can
command an inferior to violate the laws of his country; nor will such
command excuse, much less justify the act.... We do not mean to go further
than to say, that the participation of the inferior officer, in an act which he
knows, or ought to know to be illegal, will not be excused by the order of his
superior.”75

Almost four decades later, the Supreme Court, under Roger B. Taney (appointed by 
Andrew Jackson), again had the question before it in the case of Mitchell v. Harmony.76  There,
the plaintiff left Missouri with considerable livestock & merchandise, intending to trade in 
Mexico at a time when such trade was legal.  While en route, war with Mexico was declared; 
the Army was sent to overtake him, which it did.  After trailing along behind the Army for 
some time, the plaintiff wished to go his own way, but the defendant, a colonel acting under 
orders, refused to let him leave, as a result of which his goods were eventually lost.  In holding 
the defendant liable for damages, the court stated: 

“Consequently, the order given was an order to do an illegal act; to
commit a trespass upon the property of another; and can afford no
justification to the person to whom it was executed... And upon principle,
independent of the weight of judicial decision, it can never be maintained

72  Official Citation: Little v. Barreme, 2 Cranch 170 (1804):  
https://supreme.justia.com/cases/federal/us/6/170/case.html

73  Id. at 178.
74  Official Citation: United States v. Jones, 36 Fed. Cas. 653 (No. 15494) (C.C.D. Pa. 1813).
75  Id. at 657.
76  Official Citation: Mitchell v. Harmony, 13 How. 115 (1852)
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that a military officer can justify himself for doing an unlawful act, by
producing the order of his superior.”77

The conclusion of Mitchell v. Harmony was reasserted, in Dow v. Johnson78, where the 
Supreme Court released the statement, under Chief Justice Morrison Waite (appointed by 
Ulysses S. Grant), "We do not controvert the doctrine of Mitchell v. Harmony... ; on the 
contrary, we approve it."79

In later cases, the courts tended to be somewhat more lenient in their rejection of the 
defense, but only on the basis that the acts in question were not clearly known to be illegal.  In 
1889, under Supreme Court Justice Melville Fuller (appointed by Grover Cleveland), in 
Freeland v. Williams80 the Supreme Court struck down a judgment entered against a former 
member of the Confederate Army for taking cattle from the plaintiff under orders from his 
superior officer.

Later81, in State of New York v. Jude Tanella (still under Melville Fuller), a federal 
circuit court acquitted a corporal of manslaughter, when, on orders from his sergeant, he killed 
a fugitive who had escaped from detention.  The basis of the court's decision was:

“The illegality of the order, if illegal it was, was not so much so as to
be apparent and palpable to the commonest understanding. If, then, the
petitioners acted under such order in good faith, without any criminal
intent, but with an honest purpose to perform a supposed duty, they are not
liable to prosecution under the criminal laws of the state.”82

There does not appear to have been any substantial change in the attitude of American 
courts as expressed in the above cases.83  Even in time of war, "superior orders" has historically
not been a defense to a clearly illegal act in American law.  

The law in Great Britain has been quite similar.  In the early case of Ensign Maxwell, 
who, under orders, killed a French prisoner during the Napoleonic Wars by firing into a cell, 
the Scottish court rejected the plea of superior orders, declaring:

“If an officer were to command a soldier to go out to the street & to kill 
you or me, he would not be bound to obey.  It must be a legal order given with 
reference to the circumstances in which he is placed; and thus every officer has
a discretion to disobey orders against the known laws of the land.”84 85 

77  Id. at 136
78  Official Citation: Dow v. Johnson, 100 U. S. 158 (1880)
79  Id. at 169.
80  Official Citation: Freeland v. Williams, 131 U. S. 405 (1889)
81  Official Citation: State of New York v. Jude Tanella In re Fair, 100 Fed. 149 (D. Neb. 1900):  

http://aele.org/tanella-2nd.html
82  Id. at 155 (emphasis added).
83  See United States v. Clark, 31 Fed. 710 (E.D. Mich. 1887) ; Neu v. McCarthy, 309 Mass. 17, 33 N.E.2d 570 

(1941) ; Commonwealth v. Shortall, 206 Pa. 165, 55 Ati. 952 (1903).
84  II BUCHANAN, REPORTS Or RiwARKABL TRIALS 3, 58 (1813).
85  Alan M. Wilner, Superior Orders as a Defense to Violations of International Criminal Law, 26 Md. L. 

Rev. 127 (1966): http://digitalcommons.law.umaryland.edu/mlr/vol26/iss2/5
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