
 

 

TO: REGIONAL NSW, RESOURCES REGULATOR 

RE: CONSULTATION ON WHS PROSECUTION COSTS   
 

15 February 2021   

 

Introduction  

The Association of Mining and Exploration Companies (AMEC) welcomes the opportunity to provide a 

submission to the Department of Regional NSW, Resources Regulator on the consultation for the proposed 

amendments to the Criminal Procedure Act 1986 (NSW) to address the limitation on costs in criminal 

prosecutions under the Work Health and Safety Act 2011 (NSW) (Consultation Paper) provided for review. 

 

About AMEC 

AMEC is a leading national minerals industry body representing over 350 member companies across Australia. 

Our members are explorers, emerging miners, producers, and a wide range of businesses and services working 

in and for the minerals industry. AMEC represents a growing number of companies exploring, mining and 

investing in NSW. 

 

Work, health and safety must always come first for the minerals industry  

Work, health and safety (WHS) is the highest priority for the minerals industry. NSW has a wide breadth of 

minerals operations from a one-person exploration site to the complex deep underground coal and metalliferous 

mines. It is timely to review this legislative framework and provisions for prosecution to ensure that they are still 

valid, appropriate and working as intended.  

 

WHS prosecution record in NSW  

AMEC understands1 that the Resources Regulator receives around 2,000 safety incident notifications each 

year. The WHS prosecution level is, however, moderate. The Resources Regulator notes2   

“Since 2012 (when the Work Health and Safety Act 2011 commenced) the Resources Regulator has 

undertaken 33 prosecutions under the WHS laws (including those still in progress). During the same period, 

there has been 3 unsuccessful prosecutions where costs could be ordered against the regulator under section 

257D of the Criminal Procedure Act 1986. 

Further, since 2016 the Resources Regulator’s Major Investigations unit has undertaken 60 safety investigations 

of which 9 have resulted in prosecutions being undertaken. Note that we receive about 2000 safety incident 

notifications each year. 

 

1 Personal communication from Resources Regulator by email, Wed 20 Jan 2021 
2 Personal communication from Resources Regulator by email, Wed 20 Jan 2021 

https://amecinc.sharepoint.com/:x:/g/Ec0D23AUpv9KnpVy4PiBA7cBY_ec6qGea5U8qBqT3BOTxQ
https://amecinc.sharepoint.com/:x:/g/Ec0D23AUpv9KnpVy4PiBA7cBY_ec6qGea5U8qBqT3BOTxQ
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SafeWork NSW has advised that they have filed 803 charges against 619 defendants in 363 matters under the 

Work Health and Safety Act 2011.To date, SafeWork NSW has been ordered to pay the defendant’s costs in 

respect of 8 unsuccessful charges where proceedings were commenced under the Act.”  

 

Proposal to remove the risk of costs awarded in unsuccessful matters is inequitable 

The Consultation Paper proposes that the Criminal Procedure Act 1986 (NSW) is amended to remove the risk 

of costs being awarded in unsuccessful matters where the proceedings are justified and conducted in good 

faith. This would involve the omission of section 257D(2)(b)). As a consequence, professional costs would only 

be available against prosecutors in WHS matters where there are exceptional circumstances (s 257(1)).  

The Consultation Paper notes that this would bring WHS prosecutions in line with other criminal prosecutions. In 

doing so it would remove the risk of costs being awarded to the Regulator in unsuccessful matters where the 

proceedings are justified and conducted in good faith. 

AMEC understands that this amendment has been proposed following significant costs awarded to the 

Regulator including the recent award of $3.3million3 following the resolution of an unsuccessful case linked to a 

2014 death. This is nearly half of the Resource Regulator’s annual operating budget of $8 million. Effectively 

these significant costs are industry funded though fees, levies and charges paid by industry to Government.  

AMEC understands that Government is concerned that these cost awards can significantly erode their budgets, 

however, this is also a significant cost for industry operators, especially the smaller operations where these 

costs can be very substantial in relation to general operating costs. We understand that in the reverse, (i.e. if a 

company is successfully prosecuted) then costs can be awarded to the company and that this is common 

across other prosecution sectors. For these reasons, AMEC supports the award of costs to any unsuccessful 

party to a prosecution. 

 

Alternative options should be considered for the significant funds at stake 

Further, AMEC recommends that full review of this matter and alternatives to cost awards are sought. In the 

example of the recent case with $3.3 million costs, undoubtedly these significant costs mainly benefited lawyers, 

not the Government nor industry nor the family of the fatally injured worker.  

NSW appears to be out of step with other jurisdictions. In WA on 28 January 2021, Alcoa of Australia Ltd was 

fined $210,000 in the Perth Magistrates Court and ordered to pay $75,000 in costs after a contractor fell to his 

death at the company’s Kwinana Alumina Refinery in 20154. This is a significant step from both the costs and 

penalties in NSW. The very significant costs in NSW could act as a deterrent to investment in the minerals 

industry in NSW. 

A full review of WHS costs and enforcement mechanisms is needed to ensure that NSW has a system that 

supports and firstly encourages compliance that is supported with fair, reasonable and timely compliance 

measures that minimise legal costs and promote education following incidents.  

  

 

3 Personal communication from Resources Regulator in meeting, Tues 22 Dec 2020 
4 Media Statement from WA Department of Mines, Industry Regulation and Safety, Thurs 28 Jan 2021 



 

3 
 

Further clarity on prosecutions is needed 

Enforcement of WHS legislation is a necessary to hold individuals and companies to account and further acts as 

education and warning to the broader industry. The Resources Regulator has published considered and 

detailed policy on enforcement processes and policy in Compliance and Enforcement Approach, Enforceable 

Undertaking Guidelines and Prosecution Guidelines5. Industry supports the mission of the Regulator for “a safe 

and responsible mining, extractive and petroleum industry” and the vision “to enable and support industry to 

understand and fulfil its obligations”, with prosecution noted as the strongest regulatory response.  

As part of the wider review of compliance measures suggested above, further detail on the decision and 

prosecution process should be made publicly available, including transparency on the independent committee 

that reviews each matter to give assurance to industry that vexatious or vendetta prosecutions cannot occur.  

 

AMEC would welcome further consultation on this important matter and if you have any queries regarding this 

submission, please do not hesitate to contact:  

 

Lucy McClean 

Manager – New South Wales, Victoria & Tasmania  

AMEC (Association of Mining and Exploration Companies)  

 

 

 

5 https://www.resourcesregulator.nsw.gov.au/about-us/policies-and-guidelines  

https://www.resourcesregulator.nsw.gov.au/about-us/policies-and-guidelines

