
 

GERALDTON ALTERNATIVE SETTLEMENT AGREEMENT  

Introduction  

AMEC appreciates the opportunity to be consulted on this proposal and has been active in engaging 

with the Department of Premier and Cabinet on this matter to articulate the real and potential 

operational problems that will arise for the mining and mineral exploration industry in the Geraldton 

Alternative Settlement Area. 

Thank you for your correspondence dated 24 September 2019 in respect of the Department of the 

Premier and Cabinet’s (DPC) response to consultation on the Geraldton Alternative Settlement 

Agreement (GASA) (DPC Response) which sets out the proposed protective mechanisms for 

“Affected Tenements” and “Conversion Tenements”. 

Unfortunately, the mechanisms outlined in the DPC Response do not alleviate industry concerns with 

the proposed transfer of interests in land to traditional owners under the GASA settlement and the 

consequent impact on the interest of the mining and mineral exploration industry in Western Australia. 

We also refer to the AMEC submission dated 26 June 2019 made on behalf of its members (the 

AMEC Submission).  

AMEC notes that the proposed creation of Part IV reserves with a power to lease for the purpose of 

‘Social, Cultural and/or Economic Purposes’ (GASA Reserves) and conservation estate nature 

reserves (Conservation Estates) under the Land Administration Act 1997 (WA) (LA Act) (together 

the Reserves) will each necessitate the consent of the Minister for Mines and Petroleum (as the 

minister responsible for the Mining Act 1978 (WA) (Mining Act)) (Minister) for both exploration and 

mining operations on overlapping Mining Act tenure. 

AMEC considers that the DPC Response does not sufficiently address the issues raised in the AMEC 

Submission, which if not addressed will, in AMEC’s view, impede mining exploration and production 

investment and development in the Mid-West region and prejudice current Mining Act tenure.  

About AMEC 

The Association of Mining and Exploration Companies (AMEC) in the national peak industry body 

representing over 275 mining and mineral exploration companies across Australia, with hundreds of 

member companies actively exploring, mining and developing projects in Western Australia, and 

several in the Geraldton Alternative Settlement Area. 

Executive Summary 

In summary, AMEC’s key concerns are: 

a. The proposed protective mechanisms for Affected Tenements do not provide AMEC with 

sufficient certainty that its members existing mining operations will not be adversely impacted 

by the Ministerial consent process.   

b. The lack of application of the protective mechanisms to the proposed Conservation Estate will 

completely halt regional exploration on overlapping exploration tenure after the Conversation 

Estates are created until such time as fresh Ministerial consents have been obtained.  
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c. The DPC Response does not provide clarity on why the proposed GASA Reserves require a 

“power to lease” which causes concerns that parcels of private land will potentially be created 

over existing tenure. The DPC Response did not address the impact that future private leases 

granted over the GASA Reserves will have on existing mining operations. 

d. The application of the protective mechanisms appears to be based on arbitrary criteria (such 

as whether the tenure was granted prior to 30 July 2019 and internal DMIRS data on 

resources which has not been sufficiently explained to industry and hence may be missing 

key information) rather than with reference to the priority of importance to existing mining 

operations. The consultation process has not adequately involved industry in order to properly 

identify and protect all impacted tenure. 

AMEC considers that the only workable solution is to delay Reserve creation until industry concerns 

are sufficiently addressed. AMEC considers that the balance of convenience lies with a delay of 

Reserve creation until existing operations and tenure are adequately protected, given that the 

Reserves are intended to be in place for the foreseeable future and there is marginal benefit to 

traditional owners in a rush to create Reserves. 

AMEC further submits that the DPC and DMIRS should carefully consider the strategic impact of 

Reserve creation on future mining operations in the State.  We note that the impact of the Reserves 

on future mining operations has not been addressed at all in the DPC Response.   

Members have also raised other concerns, namely: 

• Not all of their affected tenements have been listed on Schedule 1 – Affected Tenements. 

This must be rectified as a matter of priority to avoid any uncertainty for all stakeholders. 

• Mining and mineral exploration companies must comply with all the provisions contained in 

the Mine Safety and Inspection Act, associated Regulations and Codes of Practice. It is 

unclear what protective mechanisms are in place to ensure that companies are not 

compromised in providing a safe working environment, particularly in relation to access to 

both current and future operating mine sites by members / employees of the Landholding and 

Management Bodies. 

• The proposed moratorium for Reserve creation over Conversion Tenements of three years 

appears to be inadequate noting that Appendix A1 shows that it takes on average 10 years 

to move from the grant of an exploration licence to mine planning and development. The 

moratorium should be commensurate with such a timeframe. 

Inconsistent application of protective mechanisms 

AMEC is concerned that the DPC and DMIRS have not proposed to protect key existing exploration 

tenure (by completely excluding exploration tenure from being Affected Tenements), including, in 

particular, exploration tenure which is critical to sustaining future mining operations, jobs and the 

State economy.   

 

1 AMEC prepared Simplistic diagrammatic explanation of the Mine Cycle 
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Further, AMEC does not understand why the proposed protective mechanisms will not apply to tenure 

overlapping the Conservation Estates when the Ministerial consent requirement is the same for 

mining tenure which overlaps the Conservation Estate as with the GASA Reserves.   

Proponents of the unprotected exploration tenure will need to obtain Ministerial consent under 

s24(5A) of the Mining Act before any exploration activities can continue or commence. AMEC 

believes this process will result in an immediate halt to regional exploration on affected tenements 

and creates significant risk and uncertainty for proponents who are in the process of the development 

of both current and new projects in the GASA area.   

AMEC does not understand how it can be for the benefit of the State to halt (even temporarily) 

regional exploration on existing Mining Act tenure, when a clear and reasonable pathway forward 

exists to give all existing affected tenure the same status and protection as the Affected Tenements 

by ensuring that Ministerial consent is in place prior to the creation of the Reserves (both 

Conservation Estate and GASA Reserves). 

Ministerial consent process issues 

In addition, the protective mechanisms as drafted for Affected Tenements do not provide AMEC with 

sufficient certainty that its member’s existing operations will not be adversely impacted by the 

Ministerial consent process following the creation of the Reserves.   

For example, where Ministerial consent has been obtained and the Reserves granted, in the event 

that Ministerial consent is overturned by an administrative law action (see below identified risks in this 

respect), there is a risk that mining activities will not be able to continue until a fresh Ministerial 

consent has been obtained (which may be delayed for a significant period of time).   

In AMEC’s view, the present construction of the proposed protective mechanisms for Affected 

Tenements creates as many issues as it purports to solve.  By seeking to codify a short period of time 

to respond or relying on a deemed response, there is potential for an administrative law challenge for 

a lack of procedural fairness in the Ministerial consent process.  For example, it may be argued that in 

relying on a forced or deemed acquiescence potentially the Minister will have failed to properly 

consult with and actually obtain the recommendation of the Landholding Body.   Additionally, it may 

be argued that by automatically deeming the Landholding Body’s recommendation to be “not to 

object” the Minister will not be in compliance with section 24(5B) of the Mining Act, which requires the 

Minister to positively obtain a recommendation (ie not a deemed recommendation by silence): 

Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24.  Further, in AMEC’s view, the 

proposed Trust Deed provisions seeking to fetter the fiduciary obligations of the Landholding Body 

may be invalid: Watson’s Bay and South Shore Ferry Co Ltd v Whitfield (1919) 27 CLR 268 and Re 

Stephenson’s Estates (1906) 6 SR (NSW) 420.  

Third parties who are affected or aggrieved by a decision of the Minister may seek to challenge the 

legality of the decision by way of administration law review.  If administrative review of decisions 

relevant to Ministerial consents is sought, the result will be lengthy delays to existing operations, 

further uncertainty and increased costs to AMEC’s members and the State.  

The uncertainty of the Ministerial consent process extends to the possible conditions that the Minister 

may impose in exercising the consent power under section 24(5A) of the Mining Act, which are 
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completely unknown at this stage and could have extensive effects on the use and operation of 

Mining Act tenure overlapping Reserves.  

AMEC considers that a more robust process would be to have a proper s24(5B) process for Affected 

Tenements run its course in terms of timing and response and for Ministerial consent to be granted in 

such as way so as to minimise susceptibility to challenge for lack of procedural fairness before any 

Reserves are granted.  AMEC suggests these issues can be overcome by allowing the Landholding 

Body to respond in procedurally fair timeframes and simply delaying the creation of Reserves until the 

full Ministerial consent process has been completed and, importantly, AMEC’s members have full 

knowledge and understanding of any proposed conditions and agrees to such conditions prior to the 

consent being finalised. 

That said, AMEC queries whether the Minister will have jurisdiction to provide consent before the 

Reserves have been created.  AMEC is concerned with the timing of creation of the Reserves and the 

process for Ministerial consent under section 24(5A) of the Mining Act.  The DPC Response suggests 

that a Reserve will not be created until the Ministerial consent process has been completed.  

However, under s24(5A) Ministerial consent can only be provided over land that is “reserved”.  Hence, 

arguably the Ministerial consent processes is not enlivened and cannot be conducted before a 

Reserve is created.  As such, Ministerial consent granted prior to creation of a Reserve may be invalid 

for a failure of compliance with the Mining Act.  AMEC suggests that this issue be properly considered 

and subject to advice from the State Solicitor. 

Until the above issues have been satisfactorily resolved, AMEC submits that no Reserves should be 

created underlying Mining Act tenure in the GASA area.   

Potential private land arising from power to lease 

The DPC Response does not provide clarity on why the GASA Reserves require a “power to lease” 

which causes concerns that parcels of private land will potentially be created over members’ existing 

operations including on the Affected Tenements.  The DPC Response did not address the impact that 

future leases granted over the GASA Reserves will have on existing mining operations.  AMEC 

repeats paragraphs 27 to 33 of the AMEC Submission. 

AMEC understands that once the GASA Reserves are created the management body will have a 

power to lease land in the GASA Reserves. The DPC Response and the DMIRS Consultation have 

not addressed the consequences of this power to lease being exercised.  

For example, in the event that a lease is granted in respect of a GASA Reserve over granted tenure 

and the permitted activities in that lease are inconsistent with the rights under the granted tenure, it is 

not certain whether the proponent’s pre-existing rights will prevail.   

AMEC notes that the DPC Response did not acknowledge the consequence that potential private 

land compensation liabilities will have upon granted tenure. If DPC disagrees with the issue raised, 

AMEC would welcome your detailed reasons why so at to be able to allay the concerns raised by 

industry. 
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Unprotected tenure arising from unclear rationale for selection 

The application of the protective mechanisms for both Affected Tenements and Conversion 

Tenements appears to be based on arbitrary criteria (such as whether the tenure was granted prior to 

30 July 2019) rather than with reference to the priority of importance to existing mining operations.  

The criteria applied do not appear to take into account tenure granted after 30 July 2019 from 

applications lodged prior to 30 July 2019. For example, mining tenure which may be critical to a 

proponents operation which was granted after 30 July 2019 will be treated differently to granted 

mining tenure immediately adjacent to it. 

AMEC notes that the date of 30 July 2019 has no clear context or meaning in terms of either the 

original consultation process or existing mining operations in the State.  While AMEC understands 

there may be some relevance of the date in the context of the confidential GASA process and 

negotiations, it submits there is no clear rationale in terms of impact of the GASA proposal for an 

application of this date to the broader community impacts on Mining Act tenure in the State.  AMEC 

considers the timelines for selection and protection of affected tenure should remain open while the 

consultation process is continuing. 

Further, in the selection of the Conversion Tenements, the DPC and DMIRS have not sufficiently 

outlined the determinative factors used to decide what exploration or mining tenure contain a 

“resource” and hence will or will not be protected under the protective mechanism for Conversion 

Tenements outlined in the DPC Response.  

AMEC is concerned that industry was not adequately made aware of the selection criteria in advance 

in order to make fulsome submissions to DPC or DMIRS as to which exploration tenure should be 

included as Conversion Tenements.  AMEC contends this is further compounded by back-dating the 

application of the unknown criteria hence depriving industry of a meaningful consultation process.   

AMEC does not understand why the proposed protective mechanisms conferred upon Conversion 

Tenements: 

a. are linked to a fixed three year moratorium period running from an arbitrary date of the DPC 

Response in an environment where there is no certainty that the GASA process and any 

resulting ILUA will be registered in that time (noting the timing delays in the South West 

Native Title Settlement);  

b. do not receive “Affected Tenement” status on conversion and the benefits of the protective 

mechanisms proposed for Affected Tenements (given that the right to grant of production 

tenements is a guaranteed right of exploration tenements under the Mining Act). 

AMEC considers that: 

a. the DPC and DMIRS should openly and transparently consult with industry on which Mining 

Act tenure should be Conversion Tenements; and 

b. the 30 July 2019 cut-off should be extended until a fulsome and meaningful consultation 

process has been completed; 
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c. there should be no time limit on the proposed conversion of the ultimately selected 

Conversion Tenement tenure which should also be afforded Affected Tenement status on 

conversion; and 

d. the protective mechanisms should apply equally to tenements overlapping proposed 

Conservation Estates. 

Conclusion 

AMEC respectfully requests that DPC and/or DMIRS urgently: 

a. conduct further consultation with relevant industry stakeholders prior to proceeding with the 

GASA proposal; and 

b. provide a detailed response to the concerns raised and requests made in this letter. 

 

 

For further information please contact: 

Graham Short 

Deputy Chief Executive Officer 

PO Box 948  

WEST PERTH WA 6892 

08 9320 5150 


