
 

 

To:  Senate Legal and Constitutional Affairs Legislation 
Committee 

Re:  Inquiry into Native Title Legislation Amendment Bill 2019 

28 November 2019 

 

INTRODUCTION 

Thank you for the opportunity to comment on the Native Title Amendment Bill 2019. 

ABOUT AMEC 

The Association of Mining and Exploration Companies (AMEC) in the peak national industry body 

representing over 275 mining and mineral exploration companies across Australia. 

The mining and exploration industry make a critical contribution to the Australian economy, employing 

over 255,000 people. In 2017/18, these companies collectively paid over $31 billion in royalties and 

taxation, invested $36.1 billion in new capital and generated more than $250 billion in mineral exports. 

In 2017/18 Australian mining and exploration companies invested $1.97 billion to discover the mines 

of the future. 

AMEC POSITION  

As previously stated during the consultation process leading to the introduction of this legislation, AMEC 

members support the development of strategies and initiatives that result in increased clarity, certainty, 

efficiency and effectiveness of native title processes in order to: 

• reduce delays and costs for all stakeholders; and 

• ensure fair, equitable and quality negotiated outcomes and benefits for governments, industry 

and Aboriginal people. 

AMEC is supportive of amendments which achieve those objectives. We are however concerned that 

there are no unintended economic and social consequences from the proposed amendments. 

We are pleased that the bill is intended to improve native title claims resolution, agreement-making, 

Indigenous decision-making and dispute resolution processes.  

We particularly welcome the intent to confirm the validity of certain agreements made under 

the Native Title Act 1933 following the Federal Court decision in McGlade v Native Title Registrar & 

Ors.  

COMMENT ON SPECIFIC OMISSIONS  

As detailed in our December 2018 submission in response to the Native Title Legislation Amendment 

Bill 2018 Exposure Draft we continue to be concerned that the following amendments have not been 

progressed: 
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WA Mining Amendment (Procedures and Validation) Bill 2018 

It is vitally important that a proposed amendment1 to validate Western Australian mining leases 

affected by the Forrest & Forrest Pty Ltd v Wilson case, is progressed as soon as possible. 

The Western Australian Government introduced legislation on 28 November 2018 2 to confirm the 

validity of mining leases that have purported to be granted and whose validity might be affected by 

failure to have strictly complied with the requirements of the Mining Act.  

In that context, it is understood that such validating legislation may be regarded as a new "future "act" 

under the Native Title Act, notwithstanding that the future act provisions of the Native Title Act were 

complied with at the time of the original purported grant.  

In order to remove any uncertainty and secure the validity of tenure granted in reliance upon that 

compliance, the Native Title Act, should be amended to allow for validating legislation by the State or 

Territories, where it is necessary to address technical compliance with State legislation, but where 

there has otherwise been compliance with the Native Title Act. 

It is critically important that relevant legislation is proclaimed in order to restore the assumption of 

validity in relation to the previous grant. In view of the prevailing uncertainty that has been created 

within industry by the Forrest & Forrest case and the associated validating legislation relating to the 

WA Mining Act, it is crucial that amendments to the Native Title Act are made.  

We understand that the Commonwealth and Western Australian Governments have been in close 

liaison to ensure passage of concurrent legislation to amend the Native Title Act and the WA Mining 

Act and that this is likely to progress in early 2020. 

 

Reduction of the ‘expedited procedure’ objection period 

AMEC strongly supported the original proposal3 to shorten the objection period for acts which the 

government party considers attract the expedited procedure from 4 months to 35 calendar days 

where the entire area affected by the act is subject to a native title determination. 

Our members consider that the current notification and objection period appears to be anomalous in a 

process specifically designed to be ‘expedited’. The proposal would promote more timely outcomes. 

However, it will be necessary to ensure that vexatious objections are minimised. 

Members have further noted that objections are invariably lodged as a ‘matter of course’, and that 

very few are actually progressed. 

 

1 Native Title Act Reform Options Paper G14 
2 
https://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=7E35937E3EDD385F48258
353000E9C9A 
 
3 Native Title Act Options Paper G1 

https://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=7E35937E3EDD385F48258353000E9C9A
https://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=7E35937E3EDD385F48258353000E9C9A
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To highlight the need for a reduced objection period timeframe the WA Department of Mines, Industry 

Regulation and Safety (DMIRS) Quarterly Performance report includes the total timeline for 

Exploration Licences to be granted.  

This information is extremely telling and of concern, particularly noting that for the September 2019 

quarter4 the average timeframe for the grant of an Exploration Licence was 59 weeks. This 

comprised: 

• 7.8 weeks with DMIRS,  

• 8.6 weeks with the proponent,  

• 33.8 weeks in the Native Title and cultural heritage process (includes the current 4 months 

Native Title Act objection period), and  

• 9 weeks with other Government agencies. 

Despite being granted a licence the proponent is still unable to gain access to the land for any 

exploration activities until negotiations with land holders, Traditional Owners or their representative 

bodies have been completed. These delays put the proposed investment in the project at severe risk 

of not progressing.   

We are unaware of the reasoning for the current 4 months objection period but consider that there 

should be a significant reduction in this timeframe. Such an outcome would result in exploration 

activity starting earlier, with the potential of more timely identification of mineral prospectivity. This 

would be a win:win for all stakeholders and not diminish native title or cultural heritage values as there 

are already extensive negotiation and agreement making processes in place subsequent to the grant 

of an Exploration Licence.  

 

For further information contact: 

Warren Pearce Chief Executive Officer 

Or  

Graham Short Deputy Chief Executive 

PO Box 948 

West Perth WA 6872 

08 9320 5150 

 

4 http://www.dmp.wa.gov.au/Documents/Investors/Approvals_Performance_Report-third_Quarter.pdf 

http://www.dmp.wa.gov.au/Documents/Investors/Approvals_Performance_Report-third_Quarter.pdf

