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Safety in the Cell:  
Municipal Liability for Custodial Suicide

BY: RUTH F. MASTERS  
                MastersLaw, Oak Park, Illinois                                                      

W hile Jeffrey Epstein’s death in custody has captured public interest, 

the problem of custodial suicide is far from new.  What is new, how-

ever, is that the suicide rate in the general population has accelerated 

over approximately the last decade1 as has the rate of those committing suicide in 

local custody.2

Not only is this acceleration of suicide 
inside and outside custody a source of 
heartache to those personally affected, but 
the increase has implications for public 
entities responsible for safeguarding those 
in custody.  Suicide is the leading cause of 
death in local jails3 and occurs at higher 
rates than outside custodial settings.4 

The confluence of the increased suicide 
rate in the general population with the 
known increased vulnerability to suicide 
in custodial settings suggests that munic-
ipalities may benefit from re-examining 
their suicide prevention protocols.  This 
article surveys the law regarding Monell 

policy claims arising from custodial 
suicide.  And while there is no one-
policy-fits-all approach, this article dis-
cusses the various theories of liability 
that plaintiffs have pursued and how 
courts have analyzed those claims.5  

The Rising Suicide Rate
According to the Centers for Disease 
Control and Prevention (“CDC”), the 
age-adjusted suicide rate increased on 
average by approximately 1% per year 
from 1999 through 2006 and accel-
erated to approximately 2% per year 
from 2006 through 2017.6  Thus, from 

1999 to 2014, the age-adjusted suicide 
rate in the general population increased 
from 10.5 to 13.0 per 100,000,7 and by  
2017, the rate had further grown to 14.0 
per 100,000.8  Both males and females 
in all age groups from 10 to 74 have 
experienced an increase in suicide rates 
since 1999.9  Further, the increase has 
been more pronounced in rural areas.  In 
2017, the age-adjusted rate for the most 
urban counties was 16% higher than the 
rate in 1999, compared to 53% higher in 
the most rural counties.10 Put differently, 
by 2017, the suicide rate in the most rural 
counties was 1.8 times greater than in 
their urban counterparts.11   

As the non-custodial suicide rate was 
accelerating, the custodial suicide rate 
also increased – from 36 per 100,000 jail 
inmates in 2006 to 50 per 100,000 jail 
inmates in 2014. 12 Meanwhile, the jail 
incarceration rate declined from 256 in-
mates per 100,000 U.S. residents at mid-
year 2006 to 234 per 100,000 at midyear 
2014. 13  Thus, it appears that while fewer 
people are being jailed, the rate at which 
those in custody are taking their own lives 
is growing.

Additionally, as at least one circuit has 
repeatedly stated, the relevant metric 
regarding the constitutionality of a suicide 
detection protocol is the rate of custodial 
suicide compared to the rate in the area 
the jail draws from and the rate in other 
jails, explaining:  “‘It is not the number 
of suicides that is a meaningful index of 
suicide risk and therefore of governmental 
responsibility, . . . but the suicide rate; . . 
. and it is not even the rate by itself, but 
rather the rate relative to the ‘background’ 
suicide rate in the relevant free population 
(the population of the area from which 
the jail draws its inmates) and to the rate 
in other jails.”14  

An Overview of the Basis of Liability
Municipal liability has its well-estab-
lished roots in Monell v. Department of 
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Social Services.15 Monell provides that a 
municipality may be liable for damages 
under 42 U.S.C. § 1983 if the uncon-
stitutional act complained of is caused 
by: (1) an official policy adopted and 
promulgated by its officers; (2) a govern-
mental practice or custom that, although 
not officially authorized, is widespread 
and well settled; or (3) an official with 
final policy-making authority.16  A 
plaintiff seeking to impose liability on a 
municipality pursuant to § 1983 “must 
show that the municipal action was tak-
en with the requisite degree of culpabili-
ty and must demonstrate a direct causal 
link between the municipal action and 
the deprivation of federal rights.”17    

In general, municipalities must have 
policies safeguarding, although not guar-
anteeing, inmate health.18  This is be-
cause inmates have no ability to obtain 
their own treatment and must instead 
rely upon prison authorities to treat 
their medical needs.19  Deliberate indif-
ference to serious medical needs violates 
the Eighth Amendment prohibition 
against cruel and unusual punishment.20  
Further, the requirement to treat health 
conditions encompasses psychological 
treatment for serious mental illnesses.21 

 Relevant to municipalities, the Eighth 
Amendment protection against delib-
erate indifference extends to pretrial 
detainees by operation of the Due Pro-
cess Clause of the Fourteenth Amend-
ment.22 Consequently, a municipality 
may be liable if “institutional policies are 
themselves deliberately indifferent to the 
quality of care provided” and cause a 
plaintiff harm.23

 “‘Deliberate indifference’ is a strin-
gent standard of fault, requiring proof 
that a municipal actor disregarded a 
known or obvious consequence of his 
action.”24 “[W]hen city policymakers 
are on actual or constructive notice that 
a particular omission in their training 
program causes city employees to violate 
citizens’ constitutional rights, the city 
may be deemed deliberately indifferent 
if the policymakers choose to retain that 
program.”25

Failure to Train and Policy Gaps
An  overview of case law reveals that 
claims arising from custodial suicide 
are extremely fact-dependent, making 
general principles difficult to discern.  

Often, however, allegations fall into 
two categories of purported deliberate 
indifference: failure to adequately train 
on implementation of existing protocols 
or absence of a particular protocol in an 
existing policy.  Both have at their heart 
the idea that a municipality should have 
done something more or better.  And 
that theory of liability, in turn, has its 
roots in the failure to train case of City 
of Canton v. Harris.26 

Harris expanded Monell liability 
beyond the arena of harm affirmatively 
caused by enforcement of an unconsti-
tutional policy into the realm of liability 
for an absence of municipal action.  As 
the Supreme Court explained:

It may seem contrary to common 
sense to assert that a municipality 
will actually have a policy of not 
taking reasonable steps to train its 
employees.  But it may happen that 
in light of the duties assigned to 
specific officers or employees the 
need for more or different training 
is so obvious, and the inadequacy 
so likely to result in the violation of 
constitutional rights, that the poli-
cymakers of the city can reasonably 
be said to have been deliberately 
indifferent to the need.  In that 
event, the failure to provide prop-
er training may fairly be said to 
represent a policy for which the city 
is responsible, and for which the 
city may be held liable if it actually 
causes injury.27

The Court, however, cautioned against 
liability based solely upon proof that 
an injury or accident could have been 
avoided if an officer had had better or 
more training sufficient to equip him 
to avoid the particular injury-causing 

conduct.  “Such a claim could be made 
about almost any encounter resulting in 
injury, yet not condemn the adequacy of 
the program to enable officers to respond 
properly to the usual and recurring situa-
tions with which they must deal.”27  

Specific to custodial suicide, as the Sixth 
Circuit has explained, public entities have 
a duty “to recognize, or at least not to 
ignore, obvious risks of suicide that are 
foreseeable’ and to take reasonable steps 
to prevent an inmate’s suicide ‘[w]here 
such a risk is clear.’”29 

 The determination of whether a failure 
to train or to have a specific suicide pre-
vention protocol in place violates constitu-
tional rights is not, however, conducted in 
isolation.  Instead, courts examine alleged 
training and policy gaps in the context of 
all aspects of an existing suicide-prevention 
policy.  This is because “it is necessary to 
understand what the omission means.  No 
government has, or could have, policies 
about virtually everything that might 
happen.”30

 Complicating the picture is the fact 
that there is no magic number of incidents 
that must occur before municipal liability 
for a failure to train or the absence of 
some particular protocol will be found 
unconstitutional.  The Supreme Court has 
held that, ordinarily, a pattern of similar 
constitutional violations is necessary to 
demonstrate that an omission in a policy 
or training is deliberately indifferent.31    

Specific to custodial suicide, as the Sixth Circuit  
has explained, public entities have a duty  
“to recognize, or at least not to ignore, obvious 
risks of suicide that are foreseeable, and to take  
reasonable steps to prevent an inmate’s suicide  
‘[w]here such a risk is clear.’”
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Without a pattern, a municipality will 
have no notice that the omission is caus-
ing injury.32  

The Court, however, has also stated that 
evidence of a single violation of federal 
rights could possibly trigger municipal 
liability if the violation was a “highly 
predictable consequence” of the munici-
pality’s failure to act.33

One further note on numbers: several 
circuits have explicitly rejected a plaintiff’s 
attempt to establish deliberate indifference 
by relying upon the number of attempted 
suicides, finding that attempts are not 
probative of whether a suicide prevention 
policy is deliberately indifferent.34  

An Overview of Failure to Train Cases
Failure to train cases have at their core the 
assertion that a municipality did not do 
enough to ensure that its policy was being 
implemented.  Most of these claims fail 
because the plaintiff attempts to establish 
a widespread policy of deliberate indif-
ference by relying only upon the incident 
involving their decedent and only upon 
a failure to train regarding one particu-
lar policy aspect.  That approach fails to 
establish both the existence of a policy of 
not training and that the municipality is 
on notice that its alleged failure to train 
is causing a deprivation of detainees’ 
constitutional rights.  By contrast, failure 
to train claims have succeeded where a 
plaintiff can show such widespread dis-
regard of existing protocols by municipal 
employees that a policy might as well be 
non-existent.

For example, in a recent Fifth Circuit 
case, the plaintiff sued a municipality alleg-
ing, among other claims, that the employ-
ee tasked with monitoring the jail’s camera 
feed had not been properly trained.35  The 
employee failed to notice that the dece-
dent had blocked the camera in his cell.36  
The plaintiff alleged that the employee 
displayed “utter confusion” about her 
responsibility to monitor camera feeds.37    

The court rejected the claim, noting that 
appellants had no evidence of a pattern of 
violations stemming from deficient train-
ing and could not establish any deficiency 
based upon the single incident at issue.38 
The record lacked evidence regarding 
the employee’s training (or lack thereof) 
or “evidence about the population that 

passes through the City’s jail or about the 
jail’s operations from which the possibil-
ity of recurring situations threatening to 
constitutional rights might be assessed.”39

In another Fifth Circuit case, the court 
similarly rejected a claim of failure to 
train due to a lack of evidence beyond 
the incident at issue.  The plaintiff alleged 
deliberate indifference because of a 
purported custom of county officials  
“encourag[ing] the use of lackadaisical 
procedures when supervising inmates 
and creating a situation of inability for 
officers to complete what they must 
to ensure the protection and safety of 
inmates in their care.”40 

The decedent stated at his intake 
process that he intended to kill himself.41  
Pursuant to policy, the decedent was 
placed on suicide watch, which required 
a jail guard to check on him every 30 
minutes.42 During roll call, an officer saw 
the decedent lying on his stomach, but did 
not observe his face, which was a viola-
tion of jail policy.43  When the officer later 
returned to the cell, he discovered that the 
decedent had hung himself.44  

Among other claims, the plaintiff 
alleged a failure to train based upon the 
officer’s failure to conduct the policy’s 
required face-to-face observation of an 
inmate on suicide watch.45  In support, 
the estate relied upon three prior suicides 
spanning a time period of 13 years.46  
The court held that the prior incidents 
were distinguishable on their facts, too 
infrequent, and over too long a period 
of time to be deemed the result of an ac-
cepted practice of inadequate training.47  

One of the few cases finding a de-
liberately indifferent failure to train is 
Woodward v. Correctional Medical Ser-
vices of Illinois, Inc. where the plaintiff 
adduced evidenced of a systemic failure 
to train on implementation of suicide 
prevention protocols.48  The decedent in 
Woodward expressed suicidal thoughts 
at his intake screening and divulged a 
history of psychiatric hospitalizations.49  
Despite the policy requirement of a 
prompt mental health evaluation, none 
was conducted until seven days later, at 
which point the inmate again expressed 
suicidal thoughts.50  Again contrary to 
policy, the inmate was not seen by a 
psychiatrist until another week later,  
who again noted that the inmate ex-
pressed suicidal ideation and placed 

him on medication.51  At no point did 
anyone implement the jail’s suicide pre-
vention protocols, and two days after 
seeing the psychiatrist, the inmate hung 
himself.52    

The detainee’s estate sued the jail 
health care provider, Correctional Med-
ical Services of Illinois, Inc. (“CMS”), 
alleging, among other claims, deliberate 
indifference in failing to adequately 
train personnel to implement suicide 
prevention protocols.53  The court 
rejected CMS’s argument that it could 
not be liable because there had been no 
prior suicides observing, “[t]hat no one 
in the past committed suicide simply 
shows that CMS was fortunate, not 
that it wasn’t deliberately indifferent.”54  

Further, the court concluded that 
CMS’s liability was not based on a sin-
gle instance of flawed conduct. Instead, 
there was evidence of multiple failures 
by CMS to ensure its protocols regard-
ing inmate safety were enforced and 
evidence of CMS condoning employees’ 
disregard of the protocols.55  This in-
cluded CMS failing to train employees 
on its policies and procedures regarding 
the treatment of mentally ill inmates; 
permitting employees not to completely 
fill out intake forms; allowing mental 
health professionals to not review the 
intake forms; and condoning employee 
resistance to putting inmates on suicide 
watch.56  The court ultimately found 
that CMS had essentially ignored its 
policy, and that ignoring a policy was 
the same as having none at all.57 

 Somewhat similarly, the Ninth Cir-
cuit recently addressed why a Monell 
failure to train claim survived summary 
judgment although the employee whose 
actions were at issue was entitled to 
qualified immunity.58  There, an em-
ployee failed to take away a detainee’s 
belt during processing, which he used 
to hang himself in his cell.59  The court 
noted that an independent audit of the 
police department concluded that many 
members had “only a passing knowl-
edge of Department policies.”60  The 
court explained that a jury could, for 
instance, find that the detainee suffered 
a constitutional deprivation as a result 
of the department’s failure to ensure 
compliance with its policy of removing 
belts from detainees; or to assure prop-
er monitoring of cell security cameras.61



An Overview of Policy Gap Cases
Frequently, courts reject claims based 
upon alleged policy gaps due to the lack 
of evidence of deliberate indifference 
when the alleged gap is viewed in the 
context of the policy as a whole.  They 
also reject claims based upon a lack of 
evidence that a municipality had notice 
its current approach was unsatisfactory 
and was causing injury.  Underlying these 
outcomes is the principle in Canton that 
municipal liability cannot be established 
simply by showing that something more 
or better could have been done to avoid 
injury in the particular case at issue.  

 For instance, a number of cases have 
rejected allegations that a policy is 
constitutionally inadequate for failing to 
require that a mental health professional 
with specifiic credentials conduct suicide 
screening.62   

In Perez v. Oakland County, the Sixth 
Circuit rejected a claim of deliberate 
indifference arising from the county’s 
practice of having non-medical person-
nel – in this case an inmate caseworker 
– make housing assignments of mentally 
ill inmates.63  The court noted that the 
plaintiff “provides no evidence that this 
practice has ever resulted in a suicide or 
attempted suicide by another inmate, 
either at the County Jail or in another 
jail across the country . . .  and the lack 
of statistics to support this conclusion 
furthers the argument that there was a 
lack of foreseeability.”64 

The Seventh Circuit rejected a similar 
claim in Minix v. Canarecci.  There, the 
jail had an agreement with Madison 
Center, Inc., (“Madison”) a community 
mental health center, to provide mental 
health services.65  Madison represented 
to the jail that the person who conduct-
ed the decedent’s mental health evalu-
ation was a Qualified Mental Health 
Professional as defined in the Indiana 
Administrative Code, when she was not. 
Instead, the employee lacked the neces-
sary master’s or doctoral degree in one of 
the specified disciplines such as psychia-
try, psychology, and social work.66  The 
employee had completed course work, 
training, and other experience in fields 
such as community health, mental illness, 
and the treatment of prisoner.67  The 
court rejected a claim of deliberate indif-
ference against Madison where there was 
no evidence that the employee’s lack of a 

formal license or specific degree played 
any role in the decedent’s suicide.68

The Tenth Circuit in Ernst v Creek 
County Public Facilities Authority sim-
ilarly rejected a challenge to a policy of 
allowing licensed professional counsel-
ors and licensed professional nurses to 
conduct suicide-risk assessments.69  The 
court held that there is no constitutional 
requirement that only licensed physicians 
or psychiatrists conduct suicide evalua-
tions.70  

Thus, a review of case law shows that 
to-date, avoiding deliberate indifference 
does not require that only those with a 
particular credential conduct an assess-
ment of suicide risk.  

Courts have also rejected claims that 
a policy is deliberately indifferent for 
failing to require a certain level of care 
of detainees identified as suicidal.71  For 
instance, in A.H. v. St. Louis County, 
St. Louis County Missouri’s Jail Suicide 
Prevention and Response Policy clas-
sified potentially suicidal inmates into 
three levels of oversight that differed on 
where they were housed, the frequency 
of observations, and the availability of 
bedding.72  The decedent in A.H. com-
mitted suicide while categorized in the 
least restrictive protocol, “precautionary 
status.”73  

Considering the suicide prevention 
policy as a whole, the court rejected the 
claim that the county was deliberately 
indifferent because the precautionary 
status protocol allowed inmates to be 
alone in their cells, to have bed sheets, 
and did not require them to be moni-
tored more than the inmate population 
at large when in general housing.74  The 
court noted that the policy as a whole 
“detailed extensive procedures for han-
dling potentially suicidal detainees and 
mandated annual employee training.”75  
It concluded that a policy “cannot be 
both an effort to prevent suicides and, at 
the same time, deliberately indifferent to 
suicides.”76

 And in Lapre v. City of Chicago, the 
Seventh Circuit similarly rejected claims 
that a failure to implement a variety of 
specific suicide prevention protocols 
evidenced deliberate indifference.149  
These alleged policy gaps included the 
failure to remove horizontal bars from 
lockup cells; the failure to install suicide 
kits; the failure to reassess for suicide risk 

detainees who returned to lockup after a 
court appearance or some other absence; 
and the failure to conduct in-person cell 
inspections every 30 minutes, as opposed 
to requiring checks every 15-mintues 
and allowing the checks to be made via 
video-feed.78

  The court concluded the claims failed 
because there was no evidence the policy 
as a whole was deliberately indifferent 
and/or no evidence of causation linking a 
purported policy gap to an increased risk 
of suicide.  Although the City was aware 
that horizontal bars were used to commit 
suicide, the court found no deliberate 
indifference noting both that the City built 
newer lockup facilities without horizontal 
bars and that the City took other precau-
tionary measures to prevent suicide in its 
facilities.79  Further, the plaintiff failed to 
adduce evidence of causation or notice 
of any known risk regarding the lack of 
suicide kits80 or the failure to reassess 
detainees upon a return to lockup.81  
The plaintiff also lacked evidence that 
in-person inspections of any particular 
frequency would affect the suicide risk for 
detainees.82  

By contrast, the Third Circuit in Sim-
mons v. City of Philadelphia affirmed a 
jury verdict in favor of the plaintiff alleg-
ing that Philadelphia violated a detainee’s 
constitutional rights by failing to have in 
place, and train on, suicide screening pro-
tocols specific to intoxicated and poten-
tially suicidal individuals.83  The evidence 
in that matter showed that intoxicated 
individuals were far more likely to commit 
suicide than others.84 

 Simmons, however, is of limited 
value.  The judges in favor of affirming 
relied upon differing theories regarding 
the relevancy of a policymaker’s state 
of mind and cost/benefit analysis to 
deliberate indifference analysis.85

Conclusion 
In sum, relatively few cases have held 
that a municipality was deliberately 
indifferent to its obligation to ward 
against custodial suicide.  But given 
the increase in suicide in the general 
population and rising custodial suicide 
rates, municipalities may be well served 
by re-assessing their policies and their 
training to ensure compliance with 
constitutional standards.

Continued on page 36
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journed with the understanding that 
the alleged bias would be addressed 
when the hearing convened. The bias 
claim was denied, and the Applicant 
successfully filed a leave to appeal. 
The Court held that the Board had 
demonstrated prejudice by express-
ing annoyance with the Applicant’s 
requests and as a result quashed the 
Boards decision, ordering the matter 
to be sent back before the Board and 
heard by a new panel. The Appli-
cant filed a notice of appeal, which 
was denied by the case management 
office as a result of numerous de-
fects, including that it was filed late. 
The question before the Court was 
whether it should grant an exten-
sion.

HELD: Application dismissed. 

DISCUSSION: As per the Rules of 
Civil Procedure, the Applicant had 
to file the notice of appeal with-
in 30-days after the decision was 
issued; if filed thereafter, the Court 
has the authority to extend the time 
or strike the appeal. The Applicant’s 
primary argument was that the no-
tice of appeal was timely: the Court’s 
decision was issued on January 30, 
with the costs portion of the decision 
issued February 15. The Applicant 
argued that as per Rule 14.8(1)(b) 
the one-month time should not have 
started until the costs portion of 
the decision was issued. Under this 
Rule, time runs from the date of the 
decision, which is the latter of (a) 
the date of the decision under appeal 
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70. Id.  
71. A.H., 891 F.3d  at 728–29; Whitney v. 
City of St. Louis, , 887 F.3d 857, 858–59 
(8th Cir. 2018) (alleging deliberate indiffer-
ence by failing to have a policy of constant 
surveillance).
72. A.H., 891 F.3d at 725.
73. Id.
74. Id. at 728.
75. Id. 
76. Id. at 728–29
77. Lapre, 911 F.3d at 430.
78. 911 F.3d at 430-31. 
79. Id. at 432–33.
80. Id. at 433-34
81. Id. at 434–35
82. Id. at 436.
83. Simmons v. City of Philadelphia, 947 
F.2d 1042, 1051 (3d Cir. 1991).
84. Id.  
85. Id. at 1089 (Sloviter, J. concurring in  
the judgment).

(a)  a United States court of appeals 
has entered a decision in conflict 
with the decision of another 
United States court of appeals 
on the same important matter; 
has decided an important federal 
question in a way that conflicts 
with a decision by a state court of 
last resort; or has so far depart-
ed from the accepted and usual 
course of judicial proceedings, 
or sanctioned such a departure 
by a lower court, as to call for an 
exercise of this Court’s superviso-
ry power; 

(b)  a state court of last resort has 
decided an important federal 
question in a way that conflicts 
with the decision of another state 
court of last resort or of a United 
States court of appeals; 

(c)  a state court or a United States 
court of appeals has decided an 
important question of federal law 
that has not been, but should be, 
settled by this Court, or has decid-
ed an important federal question 
in a way that conflicts with rele-
vant decisions of this Court. 

4. See e.g., Kiesla v. Hughes, 584 U.S. __ 
(2018); White v. Pauly, 580 U.S. __(2017), 

137 S.Ct. 548 (per curiam); Mullenix v. 
Luna, 577 U.S. __ (2015).  
5. Salazar-Limon v. Houston, 581 U. S. 
___ (2017).
6. Id.
7. Martin v. City of Boise, 920 F.3d 584, 
603 (9th Cir. 2019) (substituted opinion).
8. Martin v. City of Boise, 920 F.3d 584, 
590 (9th Cir. 2019) (Smith., J. dissenting)
9. See https://www.cocklelegalbriefs.
com/blog/supreme-court/matters-of-prac-
tice-dealing-with-potential-vehicle-prob-
lems/
10. Id.

or (b), if reasons are given later, the 
date the later reasons are issued. 

The Court disagreed, noting that 
Rule 14.8(1)(b) does not apply 
because full reasons were already 
provided, and Rule 14.8(1)(b) is 
used when a decision is made with 
reasons “to follow,” allowing an 
applicant to file an appeal after 
knowing all the reasons to chal-
lenge.  As a result, the time to file 
the notice of appeal had expired 30 
days after the January 30 issuance 
date, requiring the Applicant to ob-
tain an extension of time from the 
Court. The Court determined that 
the Applicant’s appeal proposed no 
reasonable prospect of success as 
most of the claims brought forward 
were moot. The application was 
dismissed.
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