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        Workers’ compensation is only one of the programs in the workers’ disability in-
come system in the U.S. that provide cash benefits, medical care, or rehabilitation ser-
vices to employees who are disabled by work-related injuries and diseases.  Some of the 
other programs provide benefits both to persons disabled by work-related sources as 
well as by nonwork-related sources.  For example, some of the recipients of cash bene-
fits from the Disability Insurance component of the Social Security program are former 
workers who were disabled by work-related sources, while other beneficiaries were 
disabled by non-occupational causes. Another example is Medicare, which provides 
medical benefits to beneficiaries, some (but not all) of whose medical conditions are 
due to work-related factors.  A particularly vexing current problem concerns the efforts 
by the Medicare program to ensure that workers’ compensation is the primary source 
of medical care for workers disabled by workplace injuries or diseases.  Edward Welch 
does a masterful job of clarifying the relationships between Medicare and workers’ 
compensation in the lead article. 
        The latest release from the National Academy of Social Insurance of the most com-
prehensive national data on the benefits, costs, and coverage of the workers’ compensa-
tion program is examined in the other article.  Among the most interesting findings (as 
shown below) is that both worker benefits and employer costs as a percent of payroll 
increased in 2001, thus reversing declines in these measures that began in the early 
1990s.  Despite the increases in 2001, benefits and costs relative to payroll remained 
well below their levels of a decade ago.  Employer costs, for example, were 1.39 percent 
of payroll in 2001, well below the peak of 2.18 percent of payroll in 1990. 
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1     OVERVIEW 
 
1.1    Introduction 

         Some significant problems have 
arisen with respect to the relation-
ship between Medicare and workers’ 
compensation. This paper attempts to 
discuss them from several points of 
view. I want to provide claims man-
agers with the information they need 
to deal with the immediate situation. 
I also want to provide attorneys with 
some ideas that they might use in 
dealing with these situations. Finally, 
I want to offer some thoughts about 
how these problems might get re-
solved in the long run. Accordingly, 
this paper will approach the topic in 
several ways. 

• Section 1 attempts to provide a 
quick overview of the present 
situation. 

• Section 2 provides some back-
ground information.  

• Section 3 attempts to delineate 
the clear liabilities from situa-
tions in which the Centers for 
Medicare and Medicaid Services 
(CMS) appears to be overreach-
ing and from some apparently 
exaggerated threats.  

• Section 4 answers some fre-
quently asked questions. 

• Section 5 talks about how some 
of these problems may get re-
solved. 

• Section 6 reviews the statute, 
regulations, and cases. 

        There are also some other re-
sources on our web site that may be 
helpful. Our web page is found at 
http://www.lir.msu.edu/wcc/.  
 
From CMS: 
• The “Patel Memo” of July 23, 2001. 

This is the most comprehensive 
statement of CMS policy on this 
topic. 

• CMS FAQs. CMS has published a 
series of answers to frequently 
asked questions about this topic.  

• Form for set aside agreement. A 
form that is used by at least one 
CMS regional office. 

• Other Papers on this topic: 
“Medicare, Medicare, and More 
Medicare” by Vernon Sumwalt, 

Medicare and Workers’ Compensation 
by Edward M. Welch 

About the Author 
 
         Ed Welch is the director of the Workers' Compensation Center in the School of Labor and Industrial Relations at Michi-
gan State University. From 1991 to 1999 he was the editor of the newsletter On Workers’ Compensation. He was the Director of the 
Michigan Bureau of Workers’ Disability Compensation from 1985 through 1990. Prior to that, he was a claimants’ attorney in 
Muskegon and Battle Creek, Michigan and was a high school teacher before going to law school. He is known for his ability to 
explain the complex aspects of workers' compensation in a simple and entertaining manner. 
 
         Ed has written Employers’ Guide to Workers’ Compensation, an analysis of the legal and practical aspects of workers’ compensa-
tion, published by the Bureau of National Affairs.  He has also written Workers’ Compensation in Michigan: Law and Practice.   This 
book has become the standard legal textbook on workers’ compensation in Michigan.  It is, however, not written in a legalistic 
style, and consequently, anyone familiar with workers’ compensation can read and understand it.  He has edited Workers’ Com-
pensation Strategies for Lowering Costs and Reducing Workers’ Suffering and published many articles related to workers’ compensation.   
 
         Ed has a Bachelor’s Degree in English, a Master’s Degree in Guidance and Counseling, and a Law Degree, all from the Uni-
versity of Michigan.  He was elected a charter member for workers’ compensation of the National Academy of Social Insurance 
and currently is a member of the National Academy’s Steering Committee for Workers’ Compensation. He was the Vice Presi-
dent of the International Association of Industrial Accident Boards and Commissions. He served as the secretary to a Labor/
Management Discussion Group on Workers’ Compensation, which is co-chaired by the National Association of Manufacturers 
and the AFL-CIO. He served as the neutral co-chair of the Workers’ Compensation Committee of the American Bar Associa-
tion’s Labor and Employment Law Section.  He serves as a member of the Board of Directors of the Institute for Work and 
Health, a research organization in Toronto, Ontario. 
 
         In 1990, he received the outstanding achievement award in workers’ compensation from the National Association of Manu-
facturers, the Alliance of American Insurers, and the American Insurance Association. (Not bad for a former claimants’ attor-
ney.) 
 
         I have known Ed for at least 20 years, beginning when we were regular attendees at the National Symposium on Workers’ 
Compensation.  We then served as Co-Directors of the National Symposium from 1991 to 2000, sometimes a trying experience.  
We nonetheless remained close friends through these decades—in part because of our devotion to University of Michigan 
sports.  Go Blue.                                               
 
John Burton 
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Mark T. Sumwalt and Richard B. 
Harper. 

• “Medicare as a Secondary Payor 
and Workers' Compensation Set-
tlements” by Kathleen Shannon 
Glancy 

 
Updates: 
 
• From time to time we may post 

updates. 
 
1.2   A Caution 

         A few words of caution are in 
order here. This is a relatively new 
area in which there is little experi-
ence. The statute and regulations be-
ing interpreted have rarely been liti-
gated. Unlike workers’ compensation, 
where there may be dozens of deci-
sions by the courts and an appellate 
body interpreting provisions of the 
statute, there are only a few court de-
cisions interpreting these provisions. 
And, finally, the situation is hard to 
explain because CMS has declined to 
explicitly state its position on some of 
these issues. A memo of July 2001 is 
helpful in some regards, but it is con-
fusing in others, and there are many 
points it does not cover. A set of fre-
quently asked questions released in 
April of 2003 is helpful in some areas 
but only to a limited extent. 

         What I offer here is my view of 
this topic. Others may disagree. Read-
ers may wish to examine some of the 
articles listed in the preceding sec-
tion.  I would encourage readers to be 
a bit critical about this and not to 
take for granted one view, either that 
of the government or of one attorney.  

         Claims managers should review 
this themselves and seek advice from 
their own or an independent attor-
ney. By “independent” attorney I 
mean one who is not selling services 
related to this issue. It is true that 
some of the vendors were aware of 
these problems before any of the rest 
of us. It is also true that they may be 
keeping better informed than anyone 
else but, like everyone else (including 
people who teach classes for universi-
ties), their views may be colored by 
the services they have to offer. This 

should be kept in mind by those re-
ceiving advice from them. 

         Attorneys should read this and 
other papers, do the necessary re-
search, and make up their own minds 
about these issues. 
 
1.3   The Problem 

         Certain individuals qualify to 
have their health care expenses paid 
for by both workers’ compensation 
and Medicare. When there is such a 
choice, the law is clear that workers’ 
compensation is primary. Workers’ 
compensation should pay and Medi-
care should not. 

         In the past, workers’ compensa-
tion practitioners have not always 
respected the rights of Medicare. 
They would either intentionally or 
fortuitously arrange for or allow 
Medicare to pay for health care ser-
vices that should have been covered 
under workers’ compensation. Medi-
care is now taking aggressive steps to 
prevent this from happening. 

         It is clear that workers’ compen-
sation can no longer shift its health 
care costs to Medicare. Problems have 
arisen, however, involving settle-
ments of workers' compensation 
cases. In such settlements, it is gener-
ally assumed that part of the money is 
a replacement for future cash benefits 
and part of it is for future medical ex-
penses. Medicare should only pay for 
medical bills for the work-related 
condition after the part of the settle-
ment for future medical expenses has 
been exhausted.  

         The Centers for Medicare and 
Medicaid Services (CMS) that ad-
ministers Medicare has made it clear 
that it will require an accounting of 
the settlement before it begins paying 
for healthcare under Medicare. A 
number of vendors now offer to help 
set up life care plans and Medicare set 
aside trusts that will justify the 
amount set aside for future medical 
expenses and keep track of the ex-
penditures. CMS seems also to have 
asserted that parties should obtain 
preapproval of workers' compensa-
tion settlements in two categories of 

cases: (1) cases in which the worker is 
currently entitled to Medicare and 
(2) cases in which the settlement is 
over $250,000 and there is a reason-
able expectation of a Medicare enti-
tlement within 30 months. By this it 
means that before a workers' com-
pensation case is settled the parties 
should submit it to CMS and CMS 
will indicate if it believes the alloca-
tion to future medical expenses is ap-
propriate.  

         The situation is complicated by 
several factors. The position of Medi-
care on many of these issues remains 
unclear. Sometimes, its position is 
stated in memos and policy state-
ments that seem to differ from the 
statute or the formal published regu-
lations. The situation is made worse 
by the fact that some of the predic-
tions of the worst possible conse-
quences come from vendors who are 
offering to help deal with these situa-
tions in return for a fee. It is not en-
tirely clear whether these vendors are 
foresighted saviors who can protect 
us from impeding doom or whether 
they are scaring us about problems 
that do not exist in order to make a 
profit. Numerous individuals and or-
ganizations have asked Medicare to 
clarify its position and to take a more 
reasonable approach, but they have 
met with only limited success. It may 
be that this problem will have to be 
resolved through Congressional ac-
tion. See section 5. 
 
1.4   A Summary 

         This paper will discuss this 
situation in some detail. For those 
looking for a quick review of the cur-
rent situation we offer the following 
summary. 

Admitted liability 

         When there is no dispute that a 
bill could be covered under workers’ 
compensation, workers’ compensa-
tion and not Medicare should pay. 
See section 3.1.1. 
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Disputed liability, no settlement 

         When there is a dispute over 
whether a bill should be covered un-
der workers’ compensation, it would 
seem most appropriate for it to be 
resolved by the state workers’ com-
pensation agency.  

Disputed past bills in a settlement 

         The regulations provide a for-
mula by which the settlement is ap-
portioned to cover part of the past 
bills. See section 6.3.12. It is not clear 
that CMS accepts this position. 

Settlement with no dispute 

         If there is a settlement of a case in 
which the carrier admits liability but 
intends to settle by a lump-sum pay-
ment, the regulations give Medicare 
substantial leverage. See 6.3.9. Ac-
cordingly, in those cases, it would 
seem best to obtain preapproval from 
CMS. (See question 4.5 for informa-
tion about how to find out if there are 
any potential liens from Medicare.) 

Don’t try to cheat 

         The regulations give CMS sub-
stantial rights if the parties are enter-
ing into a settlement in an attempt to 
inappropriately shift costs to Medi-
care. See section 3.1.2. Accordingly, 
parties should avoid even the appear-
ance that they are trying to do this. If 
there is any doubt, it would seem best 
to obtain preapproval. 

Settlement with a dispute 

         In settlements in which there is a 
dispute about liability under workers’ 
compensation, the regulations pro-
vide that CMS is bound by an alloca-
tion to future medical expenses that 
was made by the workers' compensa-
tion agency. CMS seems to dispute 
this but it is quite clearly stated in 
their regulations. See section 3.2.5. 

         We have attempted to summa-
rize this situation in the flow chart 
that follows. It attempts to illustrate 
graphically how decisions about 
these topics might be made. 

2     BACKGROUND 

         Medicare is a federally sponsored 
health care plan that is available to 
individuals who are over the age of 65 
years and to individuals who have 
received Social Security Disability 
Insurance (SSDI) benefits for more 
than two years. A significant number 
of workers’ compensation claimants 
fall into these categories. Since the 
mid-1980s, the statute and regula-
tions have made clear that under 
these circumstances, workers’ com-
pensation is "primary.” (This was es-
tablished by the Medicare As A Sec-
ondary Payer Act, 42 USC 1395y(b).) 
If medical expenses could be covered 
under either workers’ compensation 
or Medicare, workers’ compensation, 
and not Medicare, should pay.  

         Medicare is administered by the 
Centers for Medicare and Medicaid 
Services (CMS). This agency was pre-
viously known as the Health Care 
Finance Administration. CMS dele-
gates some of its work, especially 
work dealing with the collection of 
overpayments, to private contractors 
that vary by region and state.  

         It must be conceded that, in the 
past, to at least some extent, workers, 
their attorneys, employers, and insur-
ance companies have ignored or at-
tempted to evade the fact that work-
ers’ compensation is primary. There 
were undoubtedly some instances in 
which a worker would go into the 
hospital for treatment of a work-
related problem and, as was his or her 
custom for other problems, would 
simply show a Medicare card, and the 
hospital would bill Medicare. No one 
on behalf of the employer or its in-
surer went out of the way to tell the 
hospital that the bill should have 
been sent to workers’ compensation 
or to reimburse Medicare after it had 
been paid. There were also situations 
in which a worker and an employer 
agreed to settle a workers’ compensa-
tion claim, and the worker asked, 
"What about my future medical ex-
penses?” The employer, insurer, or the 
attorney responded by saying, "Just 
charge them to Medicare.”  

         Medicare represents about 25 
percent of the budget of the federal 
government. There is tremendous 
pressure to reduce Medicare ex-
penses. On several occasions in the 
last few years, Medicare has, for ex-
ample, arbitrarily reduced the amount 
it pays doctors by four percent or 
more. Medicare has been searching 
for every way it can to control its 
costs. In 2000 and 2001, studies by 
the General Accounting Office 
(GAO) pointed out that Medicare 
was losing money by paying for cer-
tain services that should have been 
covered under workers’ compensa-
tion. At about the same time (perhaps 
in response to the GAO), CSM began 
to more aggressively enforce its right 
to have workers’ compensation pay 
when it should.  

         With regard to ongoing care 
when a worker is currently entitled 
to workers’ compensation, the situa-
tion is fairly straightforward. Work-
ers’ compensation should pay and 
Medicare should not. The situation 
becomes much more complicated 
with regard to settlements. When a 
worker receives a lump sum and an 
employer is relieved of its liability for 
future benefits, in most cases, some of 
the lump sum is for the payment of 
future medical benefits. When that 
amount is exhausted, Medicare 
should begin paying for health care 
related to this condition. The prob-
lems concern how to determine how 
much of a settlement should be allo-
cated for future medical expenses and 
how to know when that amount has 
been exhausted. 

         A number of vendors have come 
along in the last few years, including 
law firms and others. They offer to do 
one or more of the following things: 

 
• Determine if Medicare has any past 

liens against the workers’ compen-
sation claim. In other words, deter-
mine if there were any instances in 
the past in which Medicare paid 
for health care coverage that 
should have been paid for by work-
ers’ compensation. 
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 Are we talking about a settlement 
or current eligibility? 

WC should pay. 

Are we talking about prior 
or future bills? 

411.47 seems to 
describe allocation but 
CMS may not agree. 

Is the settlement intended 
to compensate for all future 
medical expenses? 

Is there a dispute over 
their compensability? 

Pre-approval by CMS 
seems advisable. 

Will it appear to be an 
attempt to shift 
responsibility to Medicare? 

Are you really 
cheating or does 
it just look bad? 

Regulations say CMS 
bound by allocation in 
settlement. 

Pre-approval by CMS 
seems advisable. 

Don't do it. 

CMS does not seem to 
accept this. 

Is the worker currently 
eligible for Medicare? 

Is the settlement for $250,000 or more? 

Is the worker likely to become 
eligible within 30 months? 

CMS suggests 
obtaining pre-
approval. 

CMS does not seek to 
preapprove. 

Start 

Settlement 

Future 
bills 

No 

No 

But 

Maybe 

Just looks that way 

Current eligibility 

Prior 

Dispute 

No Dispute 

Really 
cheating 

CMS asks 

Yes 

No 

No 

No 

Yes 

Yes 

Yes 
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• Review the medical situation and 
prepare a defensible estimate of 
how much of a lump-sum settle-
ment should be allocated to future 
medical expenses. This is some-
times called a life care plan. 

• Obtain preapproval from CMS of 
the amount of the settlement that 
will be allocated to future medical 
expenses.  

• Create a Medicare set-aside arrange-
ment. These are sometimes formal 
trusts, sometimes less formal 
agreements, that pay or keep track 
of the expenditure of the portion of 
the settlement that is allocated to 
future medical expenses. 

• Assist in purchasing an annuity to 
fund the trust. 

         In July 2001, CMS issued a memo 
to its regional offices. (A copy is avail-
able on our web site at http://www.
lir.msu.edu/wcc/Medicare/Medicare.
htm.) It suggests that under certain 
circumstances parties to workers' 
compensation claims should not set-
tle those cases until after CMS has 
had an opportunity to review the set-
tlement and approve the allocation to 
future medical expenses. The memo 
discusses the circumstances under 
which the regional offices will preap-
prove such an allocation. It discusses 
preapproval in two categories of 
cases: 

• Cases in which the workers’ com-
pensation claimant is currently 
entitled to Medicare benefits. 

• Cases in which there is a 
"reasonable expectation” of a 
Medicare entitlement within 30 
months of the settlement date, and 
in which the settlement is over 
$250,000. 

         Many people have interpreted 
this memo as a demand or a require-
ment by CMS that parties obtain pre-
approval of all workers’ compensa-
tion settlements that fall into either 
of these categories. Implicit in this 
interpretation is a threat that the par-
ties to a workers’ compensation set-
tlement who do not comply with this 
requirement will somehow be pun-
ished.  

         A careful reading of the memo, 
however, allows another interpreta-
tion. The language seems to suggest 
that CMS is willing to review workers’ 
compensation settlements that fall 
into these categories but no other 
workers’ compensation settlements. 
In other words, CMS is not demand-
ing a requirement of preapproval but 
offering the helpful service of preap-
proval for claims that fall into these 
categories. As will be discussed sub-
sequently, there is nothing in the stat-
ute or regulations that gives CMS au-
thority to demand preapproval, much 
less a provision that allows CMS to 
somehow punish parties if they do 
not obtain preapproval. There are cir-
cumstances, however, in which it is 
to the advantage of the parties to ob-
tain preapproval from CMS. 

         In response to the memo and 
other publicity, many participants in 
the workers’ compensation system 
have contacted the regional offices of 
CMS in an attempt to obtain preap-
proval of workers’ compensation set-
tlements. The reports of the results 
are varied. Some parties report that 
they can obtain approval from the 
regional office within a few weeks. 
Others report that when they call, 
there is no one available to assist 
them. Others report that they submit 
cases for approval and never hear 
back or only hear back after many 
months. Some have found vendors 
who can expeditiously assist them in 
dealing with CMS. Others are able to 
do this on their own without assis-
tance from vendors. Recently, the 
situation seems to have improved. As 
this is being written in early 2003, 
most people tell me that they hear 
back from CMS in a few months.  

         Several individuals and organiza-
tions have approached CMS in 
Washington asking it to clarify its 
position on several issues. In April of 
2003 CMS released a set of frequently 
asked questions. (There is a link to 
them on our website.)  They are help-
ful in some areas but only to a limited 
extent.  Nonetheless, some people are 
now looking for help from Congress 
to clarify this issue. See section 5. 

         The participants of the workers’ 
compensation system are at some-
thing of a loss concerning how to deal 
with this. If they settle a case for 
$250,000, it is reasonable to devote 
the time and resources necessary to 
obtain preapproval and create some 
form of set-aside agreement. How-
ever, the vast majority of workers’ 
compensation claims are settled for 
much smaller amounts. It is question-
able whether it is practical to set up 
such agreements in these cases. It 
would also create a serious burden on 
the workers’ compensation system in 
most states if these settlements had 
to be delayed for a significant time, 
waiting for preapproval from CMS.  

         When we settle workers’ com-
pensation cases, it is clear we can no 
longer tell the worker, "Don’t worry. 
Medicare will pay your bills.” If this 
happens, it is now very realistic to 
expect that this worker will be de-
nied health care coverage by Medi-
care in the future. Some claimants’ 
attorneys are concerned that if they 
do not adequately protect the interest 
of Medicare, CMS may attempt to 
hold them personally responsible.  If 
an attorney is a party to a situation 
like this, he or she may be liable for 
such benefits as a result of legal mal-
practice. On the other hand, if the 
attorney properly advises the client of 
all the risks and proceeds appropri-
ately according to state workers’ 
compensation law, it is questionable 
whether that attorney would have 
any obligation to Medicare. See ques-
tion 4.33. 

         From the point of view of an em-
ployer or insurer, the worst-case sce-
nario is the following situation: It will 
enter into a settlement of a workers’ 
compensation claim, which under 
state law seems to completely relieve 
it of all future liability for workers’ 
compensation benefits. At some time 
in the future, perhaps years later, the 
worker will go to the hospital and 
give someone his or her Medicare 
card, Medicare will pay for the proce-
dure, and CMS will then seek reim-
bursement from the employer. Some 
parties suggest that this is a realistic 
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possibility. CMS has never clearly 
claimed its right to do this and it is 
very questionable whether there is 
any legal basis for it to do so. See sec-
tion 3.3.1. 

         A couple of notes are in order 
here. When we talk about a settlement 
or lump-sum settlement, we are talking 
about a situation in which, under 
state workers’ compensation law, the 
employer is completely relieved of all 
liability for future medical expenses.  

         Finally, all of this is about pre-
venting cost shifting from workers' 
compensation to Medicare. There is 
also cost shifting from Medicare to 
workers' compensation. The reim-
bursement rates at which Medicare 
pays doctors and hospitals are quite 
low. Some would argue that they are 
sometimes below the costs of these 
providers. The providers make up for 
this by charging higher fees to non-
Medicare patients including those 
covered by workers' compensation.  
 
3 APPARENT LIABILITIES, OVER-

REACHING BY CMS AND  
       EXAGGERATED THREATS 

         One of the reasons we are all hav-
ing problems with this issue is that 
the discussions are being driven by 
threats and demands rather than by a 
careful analysis of the rights and 
powers given to Medicare under the 
law. The situation is made worse be-
cause much of the available informa-
tion is coming from providers who 
stand to profit by helping us deal 
with these problems and who will 
profit more if the problems appear to 
be worse than they are.  

         This section will attempt to deal 
with this situation by focusing on the 
statute and the officially published 
regulations. In some cases, the regula-
tions seem to claim for Medicare 
more authority than it has under the 
statute. (For a further discussion of 
this see the paper “Medicare, Medi-
care, and More Medicare” by Vernon 
Sumwalt, Mark T. Sumwalt and 
Richard B. Harper. a copy of which is 
posted on our web site.) If, however, 
we accept the general validity of the 

regulations, the situation can be di-
vided into three areas:  

• Areas in which the parties to a 
workers' compensation claim ap-
pear to have a potential liability.  

• Areas in which CMS appears to be 
overreaching, that is, asserting 
more power and control than is 
given to it by its own regulations. 

• Areas in which vendors (and the 
workers' compensation rumor 
mill) are telling us that the threats 
are worse than they really appear 
to be. 

 
3.1    Apparent Liabilities 

         The Medicare as a Secondary 
Payer Act imposes obligations on the 
parties to a workers' compensation 
claim. While CMS may be overreach-
ing in some areas and the threats may 
be exaggerated in others, we cannot 
ignore the liabilities that are there.  
 
3.1.1  Admitted Liability Under 
Workers' Compensation  

         When a workers' compensation 
carrier admits it is responsible for the 
health care involved, there is no ques-
tion that it should pay and Medicare 
should not, 42 USC 1395y(b)(2)(A). 
This applies to a variety of situations. 

• If it is an open ongoing claim, 
workers' compensation should 
pay. 

• If the parties are approaching a 
settlement and there are medical 
bills from a prior time and it is not 
disputed that they should have 
been covered under workers' com-
pensation, the carrier should pay 
them or at least the parties should 
reach an agreement with CMS con-
cerning the situation. 

• If there is no dispute that the car-
rier is responsible for future medi-
cal expenses but the parties are 
settling a case anyway, they proba-
bly should obtain preapproval of 
the allocation to future medical 
expenses from CMS. See 42 CFR 
411.46(a) discussed in section 
6.3.90. 

3.1.2  Don’t Try To Cheat 

        In discussing this with attorneys, 
I sometimes get the impression that 
they feel it appropriate to manipulate 
the situation to the disadvantage of 
Medicare. Of course it is an attorney’s 
duty to advocate for his or her client, 
but there are appropriate limits to 
this advocacy.  42 CFR 411.46(b)(2) 
appears to give CMS the power to 
disregard a settlement if it “appears to 
represent an attempt to shift to Medi-
care the responsibility for payment of 
medical expenses.” (See section 
6.3.10.) This is potentially a regulation 
in which CMS is asserting more 
power than the statute gives it. If, 
however, this is interpreted to apply 
to situations in which the parties in-
appropriately attempt to shift responsi-
bility to Medicare, it is probably a 
valid provision and should serve as a 
caution against people who would go 
too far.  

        We hear talk of situations in 
which a carrier has set medical re-
serves at $500,000 but tells CMS that 
only $200,000 of a settlement is for 
future medical expenses. This may be 
asking for trouble. If the parties deal 
fairly and honestly with CMS and 
obtain an agreement to the amount of 
future medical expenses, they are 
probably all right. On the other hand, 
if they settle without approval and 
the settlement “appears to represent 
an attempt to shift to Medicare the 
responsibility for payment of medical 
expenses,” CMS may be able to use 
this regulation to overrule an alloca-
tion made by a state agency. Also, if 
the parties obtain approval from CMS 
without fully disclosing all the facts, 
this section may come into play or, 
worse yet, they may be accused of 
fraud.  
 
3.1.3  The Worker’s Requirement 
To Document Future Medical Ex-
penses 

        If a worker who settles a work-
ers' compensation case ever expects 
Medicare to pay for medical care re-
lated to the disability involved, he or 
she will have to document the expen-
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diture of the amount of money allo-
cated to future medical expenses. At a 
variety of points this paper questions 
the right of CMS to demand preap-
proval of an allocation and the need 
to set up a formal trust or any trust at 
all, but there can be no doubt that a 
worker will have to find some way to 
document the expenditure of the 
funds before Medicare will begin pay-
ing. 
 
3.1.4  Report And Cooperate 

         42 CFR 411.25 requires that a 
third party (such as a workers' com-
pensation carrier) who learns that 
Medicare has made a payment that it 
should not have made must notify 
Medicare. 

         42 CFR 411.23 provides that the 
beneficiary (for our purposes, the 
workers’ compensation claimant) 
must cooperate with the government 
in any attempt to recover overpay-
ments and that a beneficiary who 
does not cooperate may be held re-
sponsible for the benefits.  
 
3.1.5  Double Damages 

         If CMS is required to resort to 
litigation to recover payments that 
should have been paid by workers' 
compensation, it is entitled to double 
damages, 42 USC 1395y(b)(2)(B)(ii) 
and 42 CFR 411.24(c)(2). This is of 
course a severe penalty and should 
cause us to be cautious. However, it 
does not enlarge the rights of CMS in 
any way.  
 
3.1.6  A Worker’s Right To Enforce 
A Medicare Lien 

         If a carrier does not honor its li-
abilities, the worker may be able to 
file an action seeking reimbursement 
for Medicare and a double recovery. 
See 6.2.7. 
 
3.2  Overreaching By CMS 

         There are several areas in which 
CMS appears to be making claims 
that are not supported by or are con-
trary to the statute and published 
regulations. 

3.2.1  “Consider The Interests” of 
Medicare 

         CMS bases many of its assertions 
on the obligation of parties to 
“consider the interests” of Medicare 
in settling a workers' compensation 
case. First of all this is a very ambigu-
ous term. If we think for a while 
about whether we have to take care of 
Medicare, haven’t we “considered 
their interests”? Moreover, the statute 
and regulations do not make this re-
quirement. 
 
3.2.2  Requirement Of Preapproval 
Of A Settlement 

         There is nothing in the statute or 
regulations that gives CMS the au-
thority to require preapproval of an 
allocation, that allows CMS to punish 
parties that do not obtain preap-
proval, or that gives any official status 
to a preapproval granted by CMS. 
CMS finally seems to have admitted 
this in its answer to Question 1 of the 
April 2003 Frequently Asked Ques-
tions, but in other answers in that 
document and elsewhere CMS seems 
to give the impression that there is 
such a requirement. 

         Note that while there is not such 
a requirement in the statute and regu-
lations, there are many situations in 
which obtaining such an agreement 
may be a good idea. 
 
3.2.3  Meaning Of Approval Or Dis-
approval Of A Settlement 

         In answer to Question 14 of the 
April 2003 FAQs CMS asserts that 
there is no appeal from its decision to 
approve or not approve a settlement 
allocation. This is probably true. It is 
true because this is not an official ac-
tion of a government agency. This of 
course has implications beyond the 
right to appeal. 

         Is an approval binding on CMS? 
It is not a formal action of the agency.  
It may be a binding agreement (a con-
tract) but it will probably be difficult 
to enforce.  

         Is a refusal to approve an alloca-
tion or an assertion that a different 

allocation is appropriate binding? 
Since neither the statute nor the regu-
lations give CMS the authority to do 
this, it would not seem to be binding. 
It is certainly an indication that CMS 
is likely to contest the allocation if 
the worker seeks payment for medical 
expenses from Medicare in the future. 
At that point, however, CMS would 
have to make a formal refusal to pay 
benefits. This determination would 
then be subject to appeal and review. 
Of course there are many circum-
stances in which it would be better to 
work things out in advance rather 
that settle a case with the possibility 
of future litigation. CMS should not, 
however, be giving the impression 
that this is a final binding determina-
tion by the agency.  
 
3.2.4  Commutations and Compro-
mise Settlements 

        The regulations give CMS much 
more power to deny future coverage 
in what it terms a “commutation” 
than in a “compromise settlement.” 
CMS seems to be taking the position 
that if any part of a settlement is for 
future medical expenses, it is a com-
mutation. That is not what the regu-
lations say. 42 CFR 411.46(a) pro-
vides: 

     Lump-sum commutation of 
future benefits. If a lump-sum 
compensation award stipulates 
that the amount paid is intended 
to compensate the individual for 
all future medical expenses re-
quired because of the work-
related injury or disease, Medicare 
payments for such services are 
excluded until medical expenses 
related to the injury or disease 
equal the amount of the lump-sum 
payment. [Emphasis added.]  

        This would seem to apply to 
situations in which a carrier ac-
knowledges liability for future medi-
cal expenses, but the parties never-
theless agree to a lump-sum payment. 
It does not describe the situation in 
which a carrier disputes its liability, 
and the worker agrees to accept an 
amount that is less than the total ex-



10                                                                                                                                             March/April 2003 

W O R K E R S ’  C O M P E N S A T IO N  P O L IC Y  R E V IE W 

pected future medical expenses. The 
latter situation would be a compro-
mise settlement. [See also section 
6.3.9.] 

 
3.2.5  CMS Is Bound By Workers' 
Compensation Allocations 

         By expecting parties to come to it 
for preapproval of allocations in set-
tlements, CMS is at least implying 
that it is not bound by allocations to 
future medical expenses made by 
state workers' compensation agen-
cies. The regulations, however, seem 
to state that Medicare is bound by 
such determinations of both past and 
future medical expenses in disputed 
cases.  

42 CFR 411.46(d) provides: 

Lump-sum compromise settle-
ment: Effect on payment for ser-
vices furnished after the date of 
settlement— 

(1) Basic rule. Except as specified 
in paragraph (d)(2) of this sec-
tion, if a lump-sum compromise 
settlement forecloses the possibil-
ity of future payment of workers’ 
compensation benefits, medical 
expenses incurred after the date of 
the settlement are payable under 
Medicare. 

(2) Exception. If the settlement 
agreement allocates certain 
amounts for specific future 
medical services, Medicare 
does not pay for those ser-
vices until medical expenses 
related to the injury or dis-
ease equal the amount of the 
lump-sum settlement allo-
cated to future medical ex-
penses.  

[See also section 6.3.11.] 

42 CFR 411.47 begins as follows: 

Apportionment of a lump-sum 
compromise settlement of a work-
ers’ compensation claim. 

 

(a) Determining amount of com-
promise settlement considered as 
a payment for medical expenses.  

(1) If a compromise settlement 
allocates a portion of the payment 
for medical expenses and also 
gives reasonable recognition to 
the income replacement element, 
that apportionment may be ac-
cepted as a basis for determining 
Medicare payments. 

(2) If the settlement does not give 
reasonable recognition to both 
elements of a workers’ compensa-
tion award or does not apportion 
the sum granted, the portion to be 
considered as payment for medi-
cal expenses is computed as fol-
lows:     

(i) Determine the ratio of the 
amount awarded (less the reason-
able and necessary costs incurred 
in procuring the settlement) to 
the total amount that would have 
been payable under workers’ com-
pensation if the claim had not 
been compromised. 

(ii) Multiply that ratio by the to-
tal medical expenses incurred as a 
result of the injury or disease up 
to the date of the settlement. The 
product is the amount of the 
workers’ compensation settle-
ment to be considered as payment 
for medical expenses. [See also 
section 6.3.12.] 

         The situations discussed in sec-
tions 3.1.1 and 3.2.4, in which the car-
rier admits liability and is intending 
to reimburse the claimant for all fu-
ture medical expenses, and those dis-
cussed in section 3.1.2, in which the 
parties are attempting to shift re-
sponsibility to Medicare, are appar-
ently exceptions. Otherwise the 
above regulations would seem to say 
that CMS is bound by the allocations 
of a state agency. 

         The position of CMS on this is 
confusing. The April 2003 FAQs in-
clude the following: 

5) When a state WC judge ap-
proves a WC settlement, will 
Medicare accept the terms of 
that settlement?  

Answer: Medicare will generally 
honor judicial decisions issued 
after a hearing on the merits of a 
WC case by a court of competent 
jurisdiction. If a court or other 
adjudicator of the merits specifi-
cally designates funds to a portion 
of a settlement that is not related 
to medical services (e.g., lost 
wages), then Medicare will accept 
that designation.  

      However, a distinction must be 
made where a court or other adju-
dicator is only approving a settle-
ment that incorporates the par-
ties’ settlement agreements. Medi-
care cannot accept the terms of 
the settlement as to an allocation 
of funds of any type if the settle-
ment does not adequately address 
Medicare’s interests. If Medicare’s 
interests are not reasonably con-
sidered, Medicare will refuse to 
pay for services related to the WC 
injury (and otherwise reimburs-
able by Medicare) until such ex-
penses have exhausted the 
amount of the entire WC settle-
ment. Medicare will also assert a 
recovery claim, if appropriate. 
[Emphasis in original.] 

         CMS rightly makes a distinction 
between situations in which a work-
ers' compensation judge makes a de-
termination of an allocation and those 
in which the judge simply rubber 
stamps an agreement between par-
ties. Setting aside the “rubber stamp” 
situation CMS seems to be saying 
here that it “will generally honor judi-
cial decisions.” As indicated above 
this is appropriate because regula-
tions appear to require it. It seems, 
however, to be in conflict with the 
other positions taken by CMS. If the 
agency will honor a determination by 
a judge, why should the parties seek 
preapproval from CMS? 
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         Whatever the position of CMS, 
the regulations seem to require it to 
accept the allocation of state workers' 
compensation agencies.  
 
3.2.6  Only Expenses Covered Un-
der Medicare 

         There are certain medical ex-
penses that are covered under work-
ers' compensation but not under 
Medicare. It appears to be the posi-
tion of CMS that a set-aside arrange-
ment should only pay for expenses 
that would be covered under Medi-
care. This does not seem logical. If a 
case is settled for $90,000 and 
$30,000 is for future medical ex-
penses, when the $30,000 is gone 
then, in the terms of the statute, pay-
ment can no longer “reasonably be 
expected to be made … under a work-
ers' compensation program.” If the 
money was used for medical expenses 
for the work-related condition, it 
should not matter whether the ser-
vices would have been covered under 
Medicare. 

         It would seem to be more benefi-
cial to both the worker and Medicare 
if the set-aside limited payments to 
the amounts that would have been 
payable under the state workers' 
compensation fee schedule. See ques-
tion 4.23.  
 
3.3  Exaggerated Threats 

         There are many rumors about all 
of this circulating in the workers' 
compensation community. To some 
extent they may be encouraged by 
providers who can profit by helping 
carriers and their attorneys deal with 
the problems that have been created. 
Some of the worries seem to go well 
beyond even the most strongly stated 
claims of CMS. 

         In some of these circumstances 
CMS is aggravating the situation by 
not clearly stating its position on the 
record. In these situations, vendors 
tell the parties about exaggerated 
threats that go beyond anything CMS 
has asserted. However, instead of dis-
claiming these extreme positions, 
CMS allows them to go uncorrected 

and takes advantage of the fear it cre-
ates in order to obtain compliance 
with its wishes.  I will discuss a few 
of these situations here. 
 
3.3.1  Reopening Of Settlements For 
Future Medical Expenses 

         The worst-case scenario for a 
carrier would be for CMS to try to 
reopen a settled case and expect the 
carrier to pay for medical expenses for 
treatment that occurred after the set-
tlement. While many people seem to 
be concerned about this possibility, 
no one has pointed to any situation in 
which CMS has asserted a claim that 
it could do this. There have been 
cases in which CMS sought reim-
bursement for expenses that were 
incurred before the settlement, but I 
am not aware of any situation in 
which CMS has even claimed that it 
could require a carrier to reopen a 
settlement and pay for expenses that 
occurred after the settlement. CMS, 
however, has not disavowed asser-
tions that it may do this.  
 
3.3.2  Required Preapproval 

         It is widely suggested that cer-
tain workers' compensation settle-
ments must be preapproved by CMS. 
As discussed in section 3.2.2, CMS 
seems now to admit that it does not 
have authority to demand such preap-
proval or to punish parties who do 
not obtain it. There appear to be 
many circumstances in which obtain-
ing preapproval seems like a good 
idea, but that is quite different from 
having situations in which it is re-
quired. 
 
3.3.3  You Do Not Need A Trust 

         CMS has never said that a formal 
trust is required, and it is not clear 
that it takes the position that even a 
set-aside agreement is necessary.  Af-
ter a settlement Medicare will not 
pay until the amount allocated to fu-
ture medical is exhausted, and the 
worker must somehow document 
those expenditures. In many circum-
stances some form of set-aside may be 
the best way to do that, but this is a 

very different situation from a legal 
requirement that such an arrange-
ment be created.  
 
3.3.4  State Agency Allocations 

         It is widely believed that CMS 
will not be bound by state agency al-
locations for future medical expenses 
unless it preapproves the settlement. 
As indicated in section 3.2.5, the regu-
lations seem to say that under many 
circumstances CMS is indeed bound 
by these allocations. The position of 
CMS on this issue is not clear. 
 
3.4  Now And In The Future 

         For the moment it seems clear 
that all parties involved in workers' 
compensation cases must be cautious 
of the situations described in the Ap-
parent Liabilities section above. They 
might, however, consider challenging 
CMS in the areas in which it appears 
to be overreaching, and they should 
be skeptical of exaggerated threats.  

         In the long run it may be neces-
sary for the workers' compensation 
community to seek a remedy from 
Congress. See section 5. 
 
4 FREQUENTLY ASKED  
        QUESTIONS 

         This section will attempt to give 
practical answers to some frequently 
asked questions and to perhaps raise 
some questions that are not asked 
frequently but should be.  
 
4.1  If a worker is eligible for both 
workers’ compensation and Medi-
care, is it all right to let Medicare 
pay for some bills that might be 
covered under workers’ compensa-
tion? 

         Absolutely not. You are asking 
for trouble if you do this. 
 
4.2  If, accidentally or inadver-
tently, some bills have been paid for 
by Medicare that should have been 
covered under workers’ compensa-
tion, is it all right if the parties to 
the workers’ compensation case 
“just let this go”? 
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         No, you are asking for trouble if 
you do this. See 6.3.5. 
 
4.3  If I am settling a workers’ com-
pensation case, and there are some 
bills from the past that have been 
paid for by Medicare, but should 
have been covered under workers’ 
compensation, do I need to resolve 
these issues before I settle the 
workers’ compensation case? 

         Yes. If there is any potential past 
lien, you should resolve it before you 
settle the case.  
 
4.4  Is the answer to question 4.3 
different if there is a dispute about 
whether or not the services were 
related to a compensable injury? 

         If there is a dispute as to whether 
the bill should be covered under 
Medicare, then it would seem that 
section 42 CFR 411.47 applies, and 
the proceeds of the settlement should 
be allocated as it describes. See 6.3.12. 
Practically speaking, however, it may 
be most appropriate in these circum-
stances to obtain an agreement from 
Medicare before the settlement is 
concluded. 
 
4.5  Is there any way I can find out 
if there are any potential liens from 
Medicare? 

         I posed this question to CMS and 
received the following answer 
(Ashkenaz 2003): 

     Any question (that an attorney 
may have) about potential liens 
should be directed to CMS's Co-
ordination of Benefits (COB) 
Contractor promptly upon enter-
ing into an agreement to represent 
a Medicare beneficiary for an acci-
dent or injury that may involve 
health care claims. The COB Con-
tractor can be reached Monday 
through Friday, 8am-8pm Eastern 
Time (except holidays); the toll-
free number is 1-800-999-1118. 

     The COB Contractor will send 
the attorney a "Medicare right of 
recovery" letter and a "release of 
information" form for beneficiary 

signature. The COB Contractor 
will advise the attorney as to the 
lead Medicare recovery contractor 
and create a Medicare Secondary 
Payer record in the CMS database 
used in the claims adjudication 
process to prevent mistaken 
Medicare primary payment for 
affected claims. 

     The COB Contractor will no-
tify the lead recovery contractor 
(usually the Part A Fiscal Inter-
mediary in the beneficiary's state 
of residence) of the attorney's rep-
resentation.  The lead recovery 
contractor will attempt to iden-
tify Medicare's claim (i.e., claims 
paid by Medicare which were as a 
result of the incident or injury).  
The lead Medicare recovery con-
tractor identifies these claims by 
communicating with all other lo-
cal contractors that may have paid 
claims on the beneficiary's behalf.  
The timeframe to obtain this in-
formation varies depending on the 
accessibility of the claims data.  If 
there is a delay in the notification 
of a potential recovery case, the 
claims data may not be readily 
available within the contractor's 
processing systems.  There is not 
one single database utilized to 
obtain the claims data.  In the 
event a beneficiary had claims 
paid by four different contractors 
(i.e., hospital services, doctor vis-
its, DME or home health care), the 
time to ascertain and obtain the 
information is dependent on the 
affected contractors' processing 
systems and claims data availabil-
ity. 

CMS standards require contrac-
tors to respond to all correspon-
dence (including the requests you 
mentioned) within 45 days from 
receipt.   

4.6  If there is a settlement of a 
workers’ compensation case, and it 
allocates certain sums to future 
medical expenses, is CMS bound by 
that allocation? 

          

         The regulations seem to say the 
answer is yes; CMS is bound by the 
allocations. See 3.2.5. CMS, however, 
does not seem to accept this interpre-
tation. As a result, there are circum-
stances in which it would seem wise 
to obtain preapproval from CMS be-
fore a case is settled.  
 
4.7  Under what circumstances is 
anyone required to obtain preap-
proval from CMS before settling a 
workers’ compensation case? 

         The statute and regulations do 
not include any provision requiring 
preapproval of the settlement of 
workers’ compensation cases. See 
3.2.2. Nevertheless, there may be 
many circumstances in which it is 
beneficial to obtain preapproval.  
 
4.8  Are there any cases in which 
the parties do not need to worry 
about this at all? 

         Yes. This only concerns cases in 
which the worker is entitled to, or is 
likely to become entitled to, Medicare 
benefits. If the worker is under the 
age of 65 years, and the disability is 
clearly not severe enough to result in 
entitlement to SSDI benefits, you can 
forget about all of this. 
 
4.9  When do we need to worry 
about getting CMS involved in the 
settlement of workers' compensa-
tion cases? 

         If there are any bills for past medi-
cal services that were paid by Medi-
care you may wish to consider involv-
ing CMS. See questions 4.3 and 4.4 
above. The following questions will 
attempt to deal with settlements in 
which there are no past medical ex-
penses paid by Medicare. 
 
4.10  In which cases does CMS seek 
to preapprove settlements? 

         CMS seeks to preapprove work-
ers' compensation settlements in two 
categories of cases:  

         (1)   cases in which the worker is 
currently entitled to Medicare and 
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         (2)  cases in which the settle-
ment is over $250,000 and there is a 
reasonable expectation of Medicare 
entitlement within 30 months. 
 
4.11  If CMS will be bound by an 
allocation of the state agency 
(question 4.6) and it does not have 
the authority to demand preap-
proval (question 4.7), why bother 
with it at all? 

         First of all, I may be wrong about 
how the courts will eventually inter-
pret the statute and regulations. Sec-
ondly, you do not want to “buy your-
self another lawsuit.” You do not 
want to enter into a settlement that 
will only result in another dispute at 
some time in the future, and if you do, 
you want to be sure it is one you will 
win. Accordingly, there appear to be 
some areas in which it would appear 
prudent to obtain preapproval. See 
also section 1.4 and the chart that is 
included there. 
 
4.12  In what cases is it advisable to 
obtain preapproval from CMS? 

         At least until there is some legis-
lative action or court decisions to 
clarify all this, I would suggest ob-
taining preapproval if a settlement is 
over $250,000. There are two reasons 
for this. (1) It is a case that CMS 
seeks to preapprove,  (Even if the 
worker is not currently entitled to 
Medicare, these cases would usually 
involve injuries serious enough to 
raise the possibility of SSDI benefits 
and thus Medicare in the future.) and 
(2) there is authority in the regula-
tions for the position of CMS. (This is 
very likely to be a case in which the 
employer or insurer admits liability, 
and thus is covered by 42 CFR 411.46
(a) discussed in section 6.3.90.) 
 
4.13  Should parties get preapproval 
if the worker is currently on Medi-
care and the settlement is $250,000 
or less? 

         CMS seems to take the position 
that if the worker is currently eligible 
for Medicare, the parties should ob-
tain preapproval even in smaller 

cases, but the statute and regulations 
do not seem to support this require-
ment. It is very difficult to provide 
advice on this point. Some attorneys, 
employers, and insurance companies 
seem to ignore Medicare in these 
cases, especially if the amount is quite 
small. Others routinely attempt to 
obtain preapproval of the allocation 
from CMS.  
 
4.14  Are there cases in which 
Medicare will refuse to even con-
sider preapproval? 

         Yes. It seems to be the situation 
that if the worker is not currently on 
Medicare, and the settlement is for 
less than $250,000, then CMS ap-
pears to consider the case too small to 
bother with at this point. 

 
4.15  What are the prospects for 
payment by Medicare in cases in 
which it does not seek preapproval? 

         In Grissom (2003), CMS talks 
about cases in which: 

• the worker is not currently enti-
tled to Medicare,  

• there is no reasonable expectation 
of Medicare entitlement within 30 
months and 

• the settlement is $250,000 or less.  

         It says that in those cases if the 
worker later qualifies for Medicare it 
will begin paying benefits as soon as 
the worker is eligible for Medicare. It 
will assume that any funds for future 
medical expenses in the settlement 
will have been exhausted before 
Medicare eligibility.  

         This leaves cases in which the 
settlement is $250,000 or less and the 
worker is likely to become entitled to 
Medicare within 30 months. This 
would include a worker who has an 
SSDI claim pending or who is 64 
years old. It is not clear to me what 
position CMS takes concerning those 
cases.  
 
4 . 1 6  W h a t  i s  m e a n t  b y 
“preapproval” of a workers’ com-
pensation settlement? 

         It does not mean that CMS is 
approving whether or not the work-
ers’ compensation case should be set-
tled. It simply means that CMS is 
agreeing that a certain allocation of 
the settlement towards future medi-
cal expenses is appropriate, and 
agreeing that it will be bound by that 
allocation.  
 
4.17   Where do I go to get preap-
proval from CMS? 

         Parties should seek approval 
from the regional offices of CMS.  

         Information about CMS is avail-
able at:  http://cms.hhs.gov/  

         Information about its regional 
offices can be found at:   

http://cms.hhs.gov/about/regions/
professionals.asp  

See also Question 4.5. 
 
4.18  If there is a dispute concerning 
whether a medical procedure 
should be covered under workers’ 
compensation, who resolves that 
dispute? 

         These would seem to be issues 
that should be resolved by state agen-
cies according to state workers’ com-
pensation law.  
 
4.19  In a settlement, what medical 
conditions will be considered to 
have been covered under workers’ 
compensation? 

         This is not entirely clear but it is 
something the parties should think 
about. Sometimes attorneys for claim-
ants include in their filings a large 
number of ailments even though they 
know that any serious claim is limited 
to one or two issues. When these 
cases are settled,  the employer wants 
to be sure that it is relieved of respon-
sibility for all possible workers’ com-
pensation claims. To be sure of this, it 
lists every conceivable ailment in the 
settlement agreement. In these cases, 
it is quite possible that CMS will take 
the position that all of these condi-
tions are subject to the workers’ com-
pensation offset. 
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4.20  Under what circumstances 
will Medicare cover health care ex-
penses for a work-related injury 
after the settlement of a workers’ 
compensation claim? 

         If a workers’ compensation claim 
is settled, a specific amount is allo-
cated for future medical expenses, 
and Medicare accepts that amount as 
an appropriate allocation. Medicare 
will begin paying after the allocated 
funds have been exhausted.  
 
4.21  How do you decide how much 
should be set aside for future medi-
cal expenditures? 

         This is a matter of some debate. 
In a small simple case a report from a 
treating physician may be enough. In 
a more complicated case with a large 
settlement you probably will want to 
have vendor create a “life care plan.” 
 
4.22  Are there any particular prob-
lems involved in calculating when 
the expenditures equal the amount 
set aside? 

         Yes. There are a great many com-
plications involved here. Workers’ 
compensation covers almost all medi-
cal expenses, while Medicare is more 
limited (for example, it does not cover 
prescription drugs). Furthermore, 
each state has a set of regulations 
concerning the amount it pays for 
various medical services under work-
ers’ compensation. Medicare has its 
own such set of regulations. A de-
tailed exploration of these issues is 
beyond the scope of this section. It is 
discussed, to some extent, in Patel 
(2001). 
 
4.23  If a worker settles a workers’ 
compensation case, and allocates 
certain amounts to future medical 
expenses, are health care providers 
still required to abide by state 
workers’ compensation regulations 
concerning payment levels? 

         This, too, is a very difficult ques-
tion. Once the case is settled, the 
state workers’ compensation agency 
is out of the picture, and thus there 
would not seem to be any entity that 

can enforce the payment restrictions. 
One possible approach to this situa-
tion is to create a trust, and provide in 
the terms of that trust, that the funds 
are only available to pay health care 
expenses that would have been pay-
able under the state workers’ com-
pensation law. It is not clear how for-
mal the trust must be in order to en-
force these provisions.  
 
4.24  If I set aside an amount for 
future medical expenses, am I re-
quired to create a trust? 

         There is no requirement in the 
statute or regulations for the creation 
of a trust. CMS does not take the po-
sition that a trust is required. It does 
appear, however, that some CMS of-
fices are using forms that appear to 
require that at least a separate bank-
ing account be set up. It is not clear 
whether this is simply a form letter it 
has been using, or whether it believes 
this is a requirement. See question 
4.27. 

         Even if it is not a requirement, 
there may be circumstances under 
which it is desirable to set up a trust.  
 
4.25  When is it desirable to set up 
a trust? 

         The short answer to this would 
seem to be that a trust is desirable in 
big cases where the amount of money 
justifies the time and expenses in-
volved in setting up a trust. The pur-
pose of the trust is to be able to docu-
ment to CMS when the money set 
aside has been fully expended. If the 
case is simple enough, or the indi-
viduals involved are sophisticated 
enough to keep accurate records, then 
a trust would not seem to be neces-
sary.  
 
4.26  How formal does the trust 
have to be? 

         The most important requirement 
of any trust is that there be an accu-
rate accounting of how money was 
spent on medical bills for the work-
related problem. This accounting is 
crucial regardless of the form of the 
trust. As indicated above, it can be 

argued that no formal trust is re-
quired so long as the accounting is 
there.  

         When there is a trust, the degree 
of formality will depend on the cir-
cumstances and the amount involved. 
If the settlement contemplates the 
payment of medical bills amounting 
to $1 million during the remaining 
lifetime of an injured worker, it 
would probably be appropriate to 
create a formal legal trust and appoint 
a corporate trustee. There may be 
other circumstances, however, in 
which it is sufficient to put the 
money in a separate bank account 
and pay the medical bills out of that 
without actually creating a legal 
trust.  

         See also question 4.23 concerning 
fee limitations under state workers' 
compensation laws. 
 
4.27   Is there a form that can be 
used for an informal trust? 

         There is a form that is recom-
mended by at least one CMS office. 
While this might be acceptable to 
CMS, it may not be best for the par-
ties. For example it does not limit 
payment to the workers' compensa-
tion fee schedule. See 4.23. A copy of 
the form is available on our website. 
 
4.28  Can you use an annuity to 
fund a trust? 

         Yes and this is often the best way 
to do it. You may need the assistance 
of a vendor to do this. 
 
4.29  Is it necessary to use an out-
side vendor to deal with these 
situations? 

         No, but some people have found 
it to be helpful. Section 2 lists some of 
the services that vendors provide.  
 
4.30  What are the risks to a 
worker if he or she enters into a 
workers’ compensation settlement 
without arranging for reimburse-
ment for past medical care that was 
paid for by Medicare? 
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         The risks under these circum-
stances are very great. It is quite pos-
sible that Medicare will attempt to 
recoup the prior expenditure by re-
fusing to pay for future health care 
services, both those related to the 
compensable disability and those re-
lated to other future health care 
needs.  
 
4.31  What are the risks to a worker 
if he or she fails to set aside funds 
for future medical care in a way 
that is satisfactory to CMS? 

         The primary risk is that Medicare 
will refuse to pay for medical ex-
penses related to the disability in-
volved. As discussed above, it would 
appear that if there is an allocation in 
the settlement, Medicare is bound by 
it, even though CMS did not preap-
prove the settlement. CMS, however, 
does not seem to accept this position. 
If CMS is correct, then it is likely to 
refuse to pay for benefits until the 
expenditure on health care exceeds 
the total of the workers’ compensa-
tion settlement.  

         If the settlement appears to rep-
resent an attempt to shift to Medicare 
the responsibility for medical ex-
penses, which should have been cov-
ered under workers’ compensation, it 
would seem that section 42 CFR 
411.46(b)(2) will apply, and Medicare 
may not pay for treatment of the 
work-related condition at any point 
in the future.  
 
4.32  Wouldn’t it be extremely 
harsh for Medicare to deny future 
health care under some of these cir-
cumstances? 

         It certainly would. Both the stat-
ute and regulations allow Medicare to 
waive these provisions under appro-
priate circumstances. See 6.2.4. How-
ever, it would be very foolish for any-
one to ignore these issues assuming 
that Medicare will grant a waiver. 
 
4.33  What are the risks for an at-
torney if CMS believes he or she has 
not handled these situations appro-
priately? 

         First of all, there is a risk of legal 
malpractice. If an attorney has not 
properly advised his or her client, the 
attorney may be subject to a malprac-
tice action. 

         In situations in which Medicare 
has paid for past services that should 
have been covered under workers’ 
compensation, and an attorney for 
either side has not dealt with this 
situation, Medicare may attempt to 
hold the attorney responsible for re-
imbursement of the medical expenses 
involved. It is not entirely clear that it 
has statutory authority to do this, but 
there are cases in which it has tried.  

         It is much less clear whether 
CMS will take any action when an 
attorney has failed to take appropri-
ate steps to deal with future medical 
expenses. Under these circumstances, 
Medicare can simply refuse to pay for 
the future medical expenses. It would 
seem that the attorney may have 
failed in his or her duty to the client, 
but CMS does not seem to be the ap-
propriate agency to enforce that duty.  
 
4.34  What are the risks for a car-
rier (an employer or insurance com-
pany) if it lets Medicare pay bills 
that could be covered under work-
ers' compensation? 

         This would be a bad idea. It is 
very likely that CMS will seek recov-
ery. If it has to litigate to get the re-
covery, it is entitled to double dam-
ages. See 6.2.3 and 6.3.3. It is also pos-
sible that the worker could file an 
action forcing the carrier to reimburse 
Medicare under 42 USC 1395y (b)(3)
(A) and (b)(2)(B). See 6.2.7 and 6.5. 
 
4.35   What are the risks for a car-
rier if there are prior bills that were 
paid by Medicare and it settles a 
case without having resolved these 
to the satisfaction of CMS? 

         It can be argued that this is the 
responsibility of the worker and not 
the carrier, and that once the work-
ers’ compensation case is settled, the 
carrier is relieved of responsibility 
under state law. It can also be argued 
that even if there is some responsibil-

ity, then the payment for past due 
medical expenses should be accom-
plished out of the settlement in accor-
dance with section 42 CFR 411.47. 
See 6.3.12. This section would seem to 
indicate that it is the responsibility of 
the worker, not the carrier, to pay the 
money out of the settlement. How-
ever, there is some risk that CMS will 
assert a right to recovery of these 
amounts from the carrier. Whether it 
can succeed legally is still an out-
standing question. It is also possible 
that the worker could take some ac-
tion as indicated in the previous ques-
tion. 
 
4.36   What are the risks for a car-
rier that enters into a settlement of 
future responsibility in a manner 
that CMS deems is inappropriate? 

         There are individuals who sug-
gest that if a worker seeks treatment 
for the work-related disability in the 
future and it is paid by Medicare, 
then at that point CMS may seek re-
imbursement from the carrier. I am 
not aware of any case in which CMS 
has attempted to do this. I am not 
aware of any claim by CMS that it has 
the right to do this; and as indicated 
above, there does not appear to be 
statutory authority for CMS to do it. 
Of course, that does not guarantee 
that CMS will not try to do it in the 
future.  
 
4.37  Can CMS make a carrier pay 
more than it would have been re-
quired to pay under the state work-
ers’ compensation laws? 

         This may sound like a restate-
ment of the previous question, but it 
is an important way to look at the 
matter. These provisions were put in 
place by Congress to protect against 
unfairly shifting costs to Medicare. It 
is not logical to suggest that they 
were intended to broaden anyone’s 
coverage under workers’ compensa-
tion. Accordingly, this outcome 
would seem unlikely.  

         The exception to this may be the 
provisions that Medicare is entitled 
to a double recovery if it must file a 
lawsuit in order to obtain reimburse-
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ment. The double recovery would ap-
pear to be a penalty under the Social 
Security Act rather than an expansion 
of rights under state workers’ com-
pensation law.  
 
4.38   Are there any special concerns 
for health care providers? 

         So far, CMS has concentrated its 
efforts primarily on employers and 
insurers. However, health care pro-
viders such as doctors and hospitals 
may be in the most vulnerable posi-
tion. Subsection 42 USC 1395y(2)(b)
(ii) of the statute would seem to give 
CMS the power to hold a provider 
responsible if it has submitted a bill 
under Medicare that should have 
been submitted under workers’ com-
pensation. Providers are more vulner-
able because they must continue to 
deal with Medicare. If Medicare pays 
a bill that it should not have paid, it 
can try to collect from the injured 
worker, but it is unlikely that the in-
jured worker will have sufficient as-
sets to pay the bill. A doctor or hospi-
tal, however, is continually dealing 
with Medicare, and subsection 42 
CFR 411.24(l) of the regulations 
would appear to give CMS the power 
to recover these amounts by with-
holding future payments from provid-
ers for other services.  
 
4.39  Is there a statute of limitations 
that limits the amount of time CMS 
may seek reimbursement for past 
medical bills it has paid? 

         This is not entirely clear. It 
would appear that 42 USC 1395y42 
USC 1395y(b)(2)(B)(v) provides a 
three-year statute of limitations, be-
ginning on the date when the item or 
service was furnished. See section 
6.2.5, but others have suggested that 
different statutes may apply. See 
Sumwalt, Sumwalt and Harper 
(2003)  and Glancy (2002). 
 
4.40  Does it help if I give notice to 
CMS, even if I do not wait for ap-
proval? 

         There is nothing in the statute, 
regulations, or statements so far from 
CMS that says a party is protected by 

simply giving notice. Nevertheless, 
there seem to be some practitioners 
who take this approach. In smaller 
cases, they write to CMS seeking ap-
proval and describing the proposed 
workers’ compensation settlement, 
but they do not delay the settlement 
to wait for approval. There are both 
legal and practical reasons why giving 
notice should have an effect. 

         In general, courts hold that a 
party that is put on notice must take 
some action to protect its interest. As 
indicated above, there appear to be a 
number of areas in which CMS has a 
relatively weak legal position. If, in 
addition to these, it has ignored no-
tice and an opportunity to participate 
in the proceedings, that position will 
be even weaker.  

         There are also practical reasons 
why notice should be considered im-
portant. There has been some specu-
lation that what CMS “really wants” 
is a database of everyone who is enti-
tled to workers’ compensation. This 
would, in fact, seem like a very logical 
approach. All of the matters dis-
cussed here become much more com-
plicated if Medicare first pays and 
then must attempt to seek reimburse-
ment. If there were some way for 
CMS to check whether a patient was 
eligible for workers’ compensation 
before payment was made, the whole 
system might run more effectively 
and many of these problems might be 
avoided. Recently, some state work-
ers’ compensation agencies have en-
tered into agreements with the Social 
Security Administration to share in-
formation about individuals who are 
receiving both workers’ compensa-
tion and Social Security Disability 
Insurance. An approach such as this 
might be a much more effective way 
for CMS to reduce Medicare costs.  
 
4.41   Does all of this have an affect 
on the cash benefits a worker re-
ceives in Social Security Disability 
Insurance? 

         Yes. In most states SSDI is re-
duced based on the receipt of work-
ers’ compensation benefits. When 
there is a settlement of a workers’ 

compensation case, the settlement 
amount is prorated over future 
months and SSDI benefits continue to 
be reduced until the settlement is ex-
hausted. In the past, attorneys at-
tempted to allocate as much as possi-
ble of a settlement towards future 
medical expenses. This reduced, or 
shortened, the offset to cash benefits. 
With the new concern about Medi-
care, the temptation is to minimize 
the amount allocated to future medi-
cal expenses. Doing this, however, 
may increase the offset to cash bene-
fits.   

         It would seem that all parties 
should be consistent here. If the 
worker agrees to a certain allocation 
for the purpose of the SSDI offset, 
then he or she should expect the same 
allocation to be applied when consid-
ering the Medicare allocation. Simi-
larly if the Federal Government 
agrees to a certain allocation for SSDI 
it should apply the same allocation 
when considering Medicare benefits.   
 
5 HOW WILL ALL OF THIS GET 

RESOLVED? 

         If these were purely workers’ 
compensation issues, they would be 
resolved through litigation. The par-
ties would take different positions, 
the cases would be brought before 
hearing officers, and appealed, and 
eventually we would be given an-
swers. 

         There are, in fact, similar proce-
dures in place for resolving issues 
concerning Medicare. Somewhat sur-
prisingly, however, parties who never 
hesitate to litigate workers’ compen-
sation issues are quite reticent to 
challenge the federal government over 
Medicare. In fact, the parties seem 
quite intimidated by the federal gov-
ernment in this situation.  

         There are some practical consid-
erations that come into play. In 
smaller cases, the parties seem willing 
to take risks. In larger cases, they are 
much more cautious. Claims manag-
ers sometimes acknowledge that they 
might have legal grounds to challenge 
CMS but say, “I don’t want to be the 
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one who tells my boss, I finally settled 
that $300,000 case, only to discover 
two years later that we have to re-
open everything and fight with Medi-
care.”    

         It would seem that at least some 
of these problems could be solved if 
the people from CMS and some peo-
ple who understand workers’ com-
pensation would sit down together 
and try to deal with their mutual 
problems. Of course, it is sometimes 
difficult to decide who can speak for 
“workers' compensation” but it 
should be possible to put together a 
representative group through some 
organization such as the National 
Academy of Social Insurance.  

         In fact some workers' compensa-
tion groups have tried to talk with 
CMS and have had little or no suc-
cess. Others who have tried to deal 
with CMS on different issues suggest 
that this is a waste of time. Accord-
ingly many in the workers' compensa-
tion community are coming to feel 
that legislative action will be neces-
sary. They are talking to Senators and 
Members of Congress about legisla-
tion that would clearly limit the 
power of CMS to overrule determina-
tions made by state workers' compen-
sation agencies. A few organizations 
appear to be taking the lead in this: 

• For employers and insurers, the 
organization that seems to be tak-
ing the lead on this is UWC -- 
Strategic Services on Unemploy-
ment & Workers' Compensation 
www.uwcstrategy.org. Their presi-
dent is Eric Oxfeld. They can be 
reached at info@UWCstrategy.org. 

• Rob McGarrah of the AFL-CIO in 
Washington has taken the lead on 
this for organized labor. He can be 
reached at Rmcgarra@aflcio.org. 

• Kathleen Shannon Glancy a North 
Carolina attorney who is active in 
the Workplace Injury Litigation 
Group appears to be the leading 
spokesperson for claimants' attor-
neys. She can be reached at 
ksglancy@glancynet.com.  

 

• State workers' compensation agen-
cies will probably be working 
through their organization the In-
ternational Association of Indus-
trial Accident Boards and Commis-
sions (www.iaiabc.org) and its 
executive director Greg Krohm, 
gkrohm@facstaff.wisc.edu.  

 
6 REVIEW OF THE STATUTE, 

REGULATIONS AND CASES 
 
6.1  In General 

         Much of the discussion of this 
topic has focused on various manuals 
and memorandums published by 
CMS. The analysis should begin with 
the statute and the formally pub-
lished regulations. The formal regula-
tions carry much more weight than 
manuals or memorandums distrib-
uted by the administration. Regula-
tions that are a part of the Code of 
Federal Regulations have been pub-
lished, subjected to comment, and 
formally adopted. The administration 
may not overrule published regula-
tions by the use of manuals or memo-
randums.  

         Accordingly this section will pro-
vide a review of the statute, the regu-
lations, and some of the cases dealing 
with this issue. See Sumwalt, Sum-
walt and Harper (2003) and Glancy 
(2002). for further discussion of these 
issues.  
 
6.2   The Statute 
 
6.2.1         

         42 USC 1395y(b)(2)(A) makes it 
clear that Medicare is secondary to 
workers’ compensation. It provides, 
in part, that: 

     Payment under this title [42 
USCS 1395 et seq.] may not be 
made, except as provided in sub-
paragraph (B), with respect to any 
item or service to the extent that 
… payment has been made, or can 
reasonably be expected to be 
made, promptly (as determined in 
accordance with regulations) un-
der a workmen’s compensation 

law or plan of the United States or 
a State. 

6.2.2        

         42 USC 1395y(b)(2)(B) provides 
that CMS may obtain repayment 
with interest, may bring a civil action 
to recover an overpayment, and is 
subrogated to the rights of other par-
ties.  
 
6.2.3        

         42 USC 1395y(b)(2)(B)(ii) is 
particularly important because it al-
lows for the recovery of double damages 
if the government must bring an ac-
tion to recover a payment. 
 
6.2.4        

         42 USC 1395y(b)(2)(B)(iv) pro-
vides that the secretary may waive 
the government’s right to recovery 
under appropriate circumstances.  
 
6.2.5        

42 USC 1395y(b)(2)(B)(v) provides: 

      Claims-filing period. Notwith-
standing any other time limits 
that may exist for filing a claim 
under an employer group health 
plan, the United States may seek 
to recover conditional payments 
in accordance with this subpara-
graph where the request for pay-
ment is submitted to the entity 
required or responsible under this 
subsection to pay with respect to 
the item or service (or any portion 
thereof) under a primary plan 
within the 3-year period begin-
ning on the date on which the 
item or service was furnished. 

6.2.6 
 
        This would seem to put a three-
year limitation period on recovery by 
the government but others have sug-
gested that different statutes of limi-
tations may apply. See Sumwalt, 
Sumwalt and Harper (2003) and 
Glancy (2002). 

Subsection (b)(2)(B)(ii) provides: 
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     Action by United States. In or-
der to recover payment under this 
title [42 USCS §§ 1395 et seq.] for 
such an item or service, the 
United States may bring an action 
against any entity which is re-
quired or responsible (directly, as 
a third-party administrator, or 
otherwise) to make payment with 
respect to such item or service (or 
any portion thereof) under a pri-
mary plan (and may, in accor-
dance with paragraph (3)(A) col-
lect double damages against that 
entity), or against any other entity 
(including any physician or pro-
vider) that has received payment 
from that entity with respect to 
the item or service, and may join 
or intervene in any action related 
to the events that gave rise to the 
need for the item or service.  

         This is the only section that can 
possibly be interpreted to allow CMS 
to bring an action in federal court to 
pay benefits. However, it clearly re-
lates to benefits that are payable 
"under a primary plan.” In the case of 
workers’ compensation, the primary 
plan would be the state workers’ 
compensation law. The determination 
of what benefits are covered under 
state law should be left to the state 
workers’ compensation agency. If an 
employer or insurer settles its obliga-
tion under the state plan, does this 
section allow it to be reopened? Was 
this provision, in federal law, in-
tended to expand liability under state 
workers’ compensation plans? That 
seems doubtful. 
 
6.2.7        

         42 USC 1395y (b)(3)(A) and (b)
(2)(B) provide that an individual, 
such as an injured worker, may bring 
an action when an insurer allows 
Medicare to pay bills it should have 
paid, and to recover the double dam-
ages provided for in 42 USC 1395y(b)
(2)(B)(ii). This would seem to apply 
when a worker was denied workers’ 
compensation benefits, and had to 
resort to Medicare to pay his or her 
bills while awaiting a determination 
of the workers’ compensation case. If 

the worker later won the workers’ 
compensation case, and received a 
determination that the insurer should 
have paid, the worker might then file 
a federal action against the insurer 
seeking the double damages. This ar-
gument was made in Manning v. Utili-
ties Mutual Insurance Co., Inc., 254 F.3d 
387 (2001) which is discussed in sec-
tion 6.5.  
 
6.3   Code of Federal Regulations 
 
6.3.1         

         42 CFR 411.23 provides that the 
beneficiary (for our purposes, the 
workers’ compensation claimant) 
must cooperate with the government 
in any attempt to recover overpay-
ments and that a beneficiary who 
does not may be held responsible for 
the benefits. 

    (a) If CMS takes action to recover 
conditional payments, the beneficiary 
must cooperate in the action. 

    (b) If CMS's recovery action is un-
successful because the beneficiary 
does not cooperate, CMS may recover 
from the beneficiary. 

6.3.2        

         42 CFR 411.24(c)(1) seems to 
provide that Medicare will recover 
the lesser of the amount that Medi-
care would pay or the amount paid by 
workers’ compensation. It states: 

     (1) If it is not necessary for 
CMS to take legal action to re-
cover, CMS recovers the lesser of 
the following:     

     (i) The amount of the Medicare 
primary payment. 

     (ii) The full primary payment 
amount that the primary payer is 
obligated to pay under this part 
without regard to any payment, 
other than a full primary payment 
that the primary payer has paid or 
will make, or, in the case of a third 
party payment recipient, the 
amount of the third party pay-
ment. 

6.3.3        

         42 CFR 411.24(c)(2) restates the 
statutory provision that CMS is enti-
tled to a double recovery if it must 
use litigation. 
 
6.3.4        

42 CFR 411.24(f) provides: 

      (f) Claims filing requirements.  

      (1) CMS may recover without 
regard to any claims filing require-
ments that the insurance program 
or plan imposes on the beneficiary 
or other claimant such as a time 
limit for filing a claim or a time 
limit for notifying the plan or pro-
gram about the need for or receipt 
of services. 

      (2) However, CMS will not 
recover its payment for particular 
services in the face of a claims fil-
ing requirement unless it has filed 
a claim for recovery by the end of 
the year following the year in 
which the Medicare intermediary 
or carrier that paid the claim has 
notice that the third party is pri-
mary to Medicare for those par-
ticular services. (A notice received 
during the last three months of a 
year is considered received during 
the following year.) 

         This provision would seem to say 
that CMS is not bound by claim filing 
limitations found in other health 
plans. It would be possible to inter-
pret it to mean that if a claimant loses 
a workers’ compensation case be-
cause he or she did not file a claim in 
a timely manner and receives health 
care through Medicare, CMS may 
recover from the workers’ compensa-
tion carrier. However, subsection (2) 
appears to limit subsection (1) and 
provides that CMS will not assert a 
right to ignore time limits except un-
der the circumstances provided in 
subsection (2). Note that the time 
frames laid out here are extremely 
complicated. 

         It might be argued that subsec-
tion (2) could be read as extending 
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the limitation period for recovery by 
Medicare found in 42 USC 1395y(b)
(2)(B)(v) of the statute (discussed 
above in 6.2.5). This seems unlikely, 
however. It is more likely that subsec-
tion (2) applies only to subsection (1) 
that precedes it. Furthermore, the 
principles of statutory construction 
would ordinarily not allow the regu-
lation to overrule the statute.  
 
6.3.5        

         Section 42 CFR 411.25 requires 
that any third party who learns that 
Medicare has made a payment, which 
it should not have made, must notify 
Medicare. 
 
6.3.6        

         Section 42 CFR 411.26 provides 
for subrogation and the right to inter-
vene. Clearly, under this provision, 
Medicare would have a right to file an 
action with a workers’ compensation 
agency to recover from an employer 
or an insurer. At the same time, the 
principle of subrogation implies that 
Medicare only has the same rights 
that the worker would have under 
the state workers’ compensation law.  
 
6.3.7        

         Section 42 CFR 411.43 provides 
that a beneficiary (for our purposes, a 
workers’ compensation claimant) 
must take appropriate steps to re-
cover payment for medical benefits 
through workers’ compensation. 
 
6.3.8        

         Section 42 CFR 411.45 provides 
that Medicare may make conditional 
payments if the workers’ compensa-
tion carrier will not pay promptly. 
 
6.3.9        

         Section 42 CFR 411.46 deals with 
lump-sum payments and attempts to 
distinguish between a “commutation” 
and a “compromise settlement.” The 
July 2001 memorandum attempts to 
expand further on this distinction. 
The memorandum is, however, quite 
confusing and does not draw a clear 

line between these two categories. 
The regulations, in fact, seem clearer 
than the memorandum, which tries to 
explain them. In any conflict, the for-
mal regulations should control over 
memorandums.  

         42 CFR 411.46(a) provides: 

Lump-sum commutation of future 
benefits. If a lump-sum compensa-
tion award stipulates that the 
amount paid is intended to com-
pensate the individual for all fu-
ture medical expenses required 
because of the work-related injury 
or disease, Medicare payments for 
such services are excluded until 
medical expenses related to the 
injury or disease equal the amount 
of the lump-sum payment. 

         This is an important but confus-
ing provision. It is important because 
it is the source of much of the author-
ity CMS asserts over settlements. It is 
confusing because its application has 
been interpreted in several different 
ways, and also because it seems to 
overreach the statutory authority be-
hind it. 

         CMS seems to interpret this as if 
it applies to all settlements intended 
to compensate the worker for any 
future medical expenses. Others have 
suggested that it applies when the 
settlement is intended to relieve the 
carrier of all future liability for medi-
cal expenses. It seems to me that the 
language is quite clear; it applies if 
the settlement “is intended to com-
pensate the individual for all future 
medical expenses” (Emphasis added). 
This would be a situation in which 
the employer does not contest its ob-
ligation to pay benefits to the worker, 
but has reached an agreement to re-
lieve itself of future liability by mak-
ing a single lump-sum payment.  

         The language of the regulation 
suggests that under these circum-
stances, Medicare is not responsible 
to pay medical expenses until after 
the amount of such expenses equals 
the total amount of the lump-sum 
payment, including the amount set 
aside for medical benefits and the 

amount for indemnity benefits. It is not at 
all clear that the statute gives CMS 
the authority to offset the amount of a 
settlement that is for indemnity bene-
fits. When cases are submitted to 
CMS for preapproval, it will ac-
knowledge its responsibility to pay 
after the amount set aside for future 
medical expenses is exhausted.  It 
seems, however, to be reserving the 
right to demand that the entire settle-
ment be exhausted if the parties do 
not submit a claim for preapproval. 
Its authority to do this is question-
able. 

        Note that this section deals with 
situations in which a “compensation 
award stipulates that the amount paid 
is intended to compensate the indi-
vidual for all future medical ex-
penses” (emphasis added). If this is 
the intention of the parties, but it is 
not stipulated in the award, does this 
section apply? One could certainly 
argue that it does not, and that in 
those circumstances Medicare must 
immediately assume responsibility for 
medical benefits. This may, however, 
be an overly technical point.  
 
6.3.10      

        42 CFR 411.46(b)(2) provides: 

     If a settlement appears to rep-
resent an attempt to shift to 
Medicare the responsibility for 
payment of medical expenses for 
the treatment of a work-related 
condition, the settlement will not 
be recognized. For example, if the 
parties to a settlement attempt to 
maximize the amount of disability 
benefits paid under workers’ com-
pensation by releasing the work-
ers’ compensation carrier from 
liability for medical expenses for a 
particular condition even though 
the facts show that the condition 
is work-related, Medicare will not 
pay for treatment of that condi-
tion. 

        Clearly, one is ill-advised to at-
tempt to cheat Medicare or even to 
enter into arrangements in which it 
might appear that one is trying to 
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cheat Medicare. There is a difficulty 
in this for attorneys. It is their duty to 
attempt to maximize the recovery of 
their clients. Presumably, this provi-
sion should be read to mean an illegal 
or inappropriate attempt to maximize 
the amount of benefits. In this area, 
however, parties must proceed with 
great caution. Clearly, they need to be 
able to justify and document the posi-
tions they take. See also section 3.1.2. 

         Note that the language here says, 
“[T]he settlement will not be recog-
nized.” What does that mean? Taken 
literally, it might mean that the case 
is not settled and that the employer 
or insurance company is still liable. 
This would seem a strange and un-
usual expansion of state workers’ 
compensation laws by the federal 
government. The example in the last 
sentence of the subsection suggests a 
more reasonable explanation. It sug-
gests that CMS will not recognize the 
settlement from the point of view 
that “Medicare will not pay for treat-
ment of that condition” at any time in 
the future.  
 
6.3.11       

         42 CFR 411.46(d) provides: 

     Lump-sum compromise settle-
ment: Effect on payment for ser-
vices furnished after the date of 
settlement— 

     (1) Basic rule. Except as speci-
fied in paragraph (d)(2) of this 
section, if a lump-sum compro-
mise settlement forecloses the 
possibility of future payment of 
workers’ compensation benefits, 
medical expenses incurred after 
the date of the settlement are pay-
able under Medicare. 

     (2) Exception. If the settlement 
agreement allocates certain 
amounts for specific future medi-
cal services, Medicare does not 
pay for those services until medi-
cal expenses related to the injury 
or disease equal the amount of the 
lump-sum settlement allocated to 
future medical expenses. 

         The regulations do not define a 
“lump-sum compromise settlement.” 
The structure of the regulations, 
however, would seem to indicate that 
this is the alternative to a “lump-sum 
commutation of future benefits” dis-
cussed in subsection 42 CFR 411.46
(a). See (0.) That subsection de-
scribes the situation in which “the 
amount paid is intended to compen-
sate the individual for all future medi-
cal expenses.” This section would 
then appear to apply to cases in 
which there is a dispute about the 
continuing need for medical care and/
or a dispute as to whether or not the 
continuing need for medical care is 
still related to the compensable in-
jury. This, of course, includes the vast 
majority of all lump-sum settlements 
of workers’ compensation cases.    

         Taken together, subsections (1) 
and (2) would appear to say that if 
the settlement “forecloses the possi-
bility of future payment of workers’ 
compensation benefits” and “the set-
tlement agreement allocates certain 
amounts for specific future medical 
services,” then Medicare does not pay 
for services until medical expenses 
related to the injury equal the amount 
allocated to future medical expenses. 
This would also clearly imply that 
after that, Medicare would pay for 
those expenses. 

         Taken literally, this section 
would also seem to say that if the 
agreement forecloses the possibility 
of future workers’ compensation 
benefits, and does not allocate 
amounts for future medical services, 
then Medicare will pay for all future 
medical expenses. Clearly, CMS does 
not accept this interpretation of the 
regulation. It is, however, its regula-
tion, and it would seem to be bound 
by it.  

         Note also that subsection (2) 
speaks of the amount that the 
“agreement allocates” for future medi-
cal services. This would certainly sug-
gest that CMS is bound by its own 
regulations to accept the allocation 
set forth in the lump-sum settlement. 
This says nothing about prior ap-
proval by CMS and would appear to 

take away from CMS any right to dis-
pute the allocation in the workers’ 
compensation settlement. (As dis-
cussed above, exceptions would of 
course occur when there was “an at-
tempt to shift to Medicare the re-
sponsibility for payment” (6.3.10) and 
claims in which the settlement was 
“intended to compensate the individ-
ual for all future medical ex-
penses” (6.3.9).) 
 
6.3.12      

         42 CFR 411.47 begins as follows: 

      Apportionment of a lump-sum 
compromise settlement of a work-
ers’ compensation claim. 

      (a) Determining amount of 
compromise settlement consid-
ered as a payment for medical ex-
penses.  

      (1) If a compromise settlement 
allocates a portion of the payment 
for medical expenses and also 
gives reasonable recognition to 
the income replacement element, 
that apportionment may be ac-
cepted as a basis for determining 
Medicare payments. 

      (2) If the settlement does not 
give reasonable recognition to 
both elements of a workers’ com-
pensation award or does not ap-
portion the sum granted, the por-
tion to be considered as payment 
for medical expenses is computed 
as follows: 

      (i) Determine the ratio of the 
amount awarded (less the reason-
able and necessary costs incurred 
in procuring the settlement) to 
the total amount that would have 
been payable under workers’ com-
pensation if the claim had not 
been compromised. 

      (ii) Multiply that ratio by the 
total medical expenses incurred as 
a result of the injury or disease up 
to the date of the settlement. The 
product is the amount of the 
workers’ compensation settle-
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ment to be considered as payment 
for medical expenses.  

         It is not entirely clear whether 
this section is intended to apply only 
to services furnished before the settle-
ment, or to both those services and 
future services. Section 42 CFR 411.46
(c) provides: “Medicare pays for 
medical expenses incurred before the 
lump-sum compromise settlement 
only to the extent specified in Sec. 
411.47.” This would seem to suggest 
that section 42 CFR 411.47 refers to 
the expenses incurred before a settle-
ment. 

         In either case, it is difficult to see 
authority for CMS’s position that it is 
not bound by fair allocations in a 
workers’ compensation settlement. 
For services furnished before the date 
of the settlement, the language is 
clear that the formula in this section 
applies. For services furnished after 
the settlement, either this language 
applies or 42 CFR 411.46(d) applies 
(6.3.11). If 42 CFR 411.46(d) applies, 
then as discussed above, CMS is 
bound by the allocation found in the 
settlement. If there is no allocation, 
then that section suggests that Medi-
care is not entitled to any offset at all. 
 
6.3.13      

         Section 42 CFR 411.47(b) deals 
with the situation in which Medicare 
is entitled to recover for benefits it 
has paid in the past from a compro-
mise settlement. It provides that the 
monies from the settlement will first 
be allocated to cover medical care 
that is not covered under Medicare 
and that only the remainder may then 
be recovered by CMS.  
 
6.4  What Is Not In The Statute? 

         The above discussion focuses on 
statements that are contained in the 
statute and formally adopted regula-
tions. It is perhaps just as important 
to note that there are several things 
that are not mentioned in either the 
statute or these regulations. They in-
clude the following: 

 

• There is nothing in the statute or 
regulations that gives CMS the 
authority to require preapproval of 
workers’ compensation settle-
ments. (That is not to say that it is 
not a good idea to take advantage 
of their willingness to do this in 
certain circumstances.) 

• There is nothing in the statute or 
regulations that gives CMS the 
authority to somehow punish par-
ties who do not obtain preapproval 
of a settlement.  

 
6.5   Cases 

         We will discuss a few of the 
cases that deal with these issues. 
Some other cases are discussed in the 
papers posted on our website. 

           Thompson v Goetzmann, 315 F3d 457 
(5th Cir 2002), involved not workers’ 
compensation but a product liability 
claim. The parties settled, and plain-
tiff received payment without having 
reimbursed Medicare for medical ex-
penses it had paid in the past. In this 
action, the secretary of Health and 
Human Services sought reimburse-
ment from defendant manufacturer, 
plaintiff, and plaintiff’s attorney. The 
Court of Appeals for the Fifth Circuit 
affirmed a dismissal by the district 
court. In this case, the claim for Medi-
care was based on 42 USC 1395y(b)
(2)(A), which allows recovery from a 
"liability insurance policy or plan 
(including a self-insurance plan).” 
The court of appeals held that the 
payment by the manufacturer did not 
amount to a self-insurance plan and 
dismissed the case.  

         While this does not provide 
much guidance for workers’ compen-
sation, it does illustrate the tenacity 
with which CMS is pursuing these 
matters. It may also indicate the 
skepticism with which the courts 
will view the situation. At one point, 
the court of appeals observed, 
"Notably, the government’s prior ef-
forts have proved uniformly feck-
less—every court that has heard its 
argument on this issue, including the 
district court in the instant case, has 
rejected the government’s expansive 

interpretation of the … statute.” 315 
F3d at 459. 

         In Brown v Thompson, 2003 U.S. 
Dist. Lexis 4307, the district court 
reached a result different from that in 
Goetzmann. In Brown the court found 
that the self-insured health care pro-
vider did have a “primary plan” as de-
fined in the regulation. 

           Manning v. Utilities Mutual Insurance 
Co., Inc., 254 F.3d 387 (2001) is the 
only case so far to reach the courts of 
appeals that involves workers' com-
pensation. The workers' compensa-
tion carrier refused to pay medical 
benefits after the proceeds of a third 
party case had been exhausted. The 
worker attempted to recover from the 
carrier under 42 USC 1395y (b)(3)(A) 
and (b)(2)(B), which is discussed 
above. This case is not very instruc-
tive, however, because the court only 
dealt with an issue concerning the 
statute of limitation.  

         Note that none of these cases 
deal with a question of future liability 
after a claim has been settled.  
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Do you have a colleague who would benefit from receiving in-depth 
analyses of workers’ compensation policy issues? Fill out and submit 
the form below and we’ll provide them with a free sample of our 
publication. Free samples can also be requested through our website 
at www.workerscompresources.com. 

Name:_________________________________________________ 
Organization:___________________________________________ 
Address:_______________________________________________ 
City:_________________State:________Zip:__________________ 

Mail to: Workers’ Compensation Policy Review, 56 Primrose Circle, 
Princeton, NJ 08540-9416 or Fax to: 732-274-0678 

Free Sample for a Friend 

www.workerscompresources.com 
 
       John Burton’s Workers’ Compensation Resources currently provides two services to workers’ compensation 
aficionados. The first is this bi-monthly publication, the Workers’ Compensation Policy Review. The second is a website 
at www.workerscompresources.com. Access to the website is currently free. Portions of the site will soon be 
available to subscribers only.  
 
        The website offers several other valuable features: 
 
 • Summaries of the contents of Workers’ Compensation Policy Review and an Author’s Guide for 

those interested in submitting articles for consideration of publication. 
• An extensive list of international, national, and state or provincial conferences and meetings 

pertaining to workers’ compensation and other programs in the workers’ disability system. 
• News updates of current events in workers’ compensation. 
• Posting of Job Opportunities and Resumes for those seeking candidates or employment in 

workers’ compensation or related fields. 
• The full text of the Report of the National Commission on State Workmen’s Compensation Laws. The 

report was submitted to the President and the Congress in 1972 and has long been out of 
print. 

For more information about the website, and to make suggestions about current or potential content, 
please contact website editor Elizabeth Yates at webeditor@workerscompresources.com. 
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         The National Academy of Social 
Insurance (NASI) released the 2001 
data on the national costs of workers’ 
compensation to employers and on 
the benefits paid to workers in July 
2003 (Williams, Reno, and Burton 
2003).  The NASI report is the most 
comprehensive source of data on na-
tional benefits and costs, as well as 
data on benefit payments by individ-
ual states.  This article focuses on the 
national data included in the latest 
NASI report. 
 
The 2001 Developments in  
Perspective 
 
        Benefits Paid to Workers.  The 
benefits paid to workers in selected 
years between 1960 and 2001 are 
shown in Table 1. Benefits in current 
dollars in 2001 were $49,354 million 
(or $49.354 billion), which is the fifth 
year that benefits in current dollars 
have increased. Benefits in current 
dollars increased every year from 1980 
to 1992, when the total payments 
reached $45.668 billion.  Then bene-

fits dropped for several years, before 
bottoming out at $41.837 billion in 
1996.  Benefits paid to workers then 
began to increase, and reached a re-
cord amount in 2001. 
 
         A somewhat different story 
emerges when benefits are measured 
in constant dollars (adjusted for 
changes in the consumer price index 
since 1982-84), also shown in Table 1.  
Benefits in constant dollars increased 
modestly from $27.691 billion in 2000 
to $27.868 billion in 2001.  However, 
the 2001 figure is well below the peak 
figure of $32.550 billion of benefits in 
constant dollars that were paid to 
workers in 1992. 
 
         Still another way to assess devel-
opments in benefits paid to workers 
is to compare the benefits to the 
wages paid to workers covered by the 
workers’ compensation program.  
This comparison not only reflects (at 
least roughly) changes in the general 
level of prices and average wages, but 
also the changes in the total wage 
payments resulting from increases (or 

decreases) in employment.   The in-
creases in the dollars of benefits paid 
to workers did not keep up with the 
increases in wages between 1992 and 
2000.  As shown in Table 1 and Figure 
A, workers’ compensation benefits as 
a percentage of wages peaked at 1.68 
percent in 1992 and then declined 
every year until 2000, when benefits 
were equal to 1.06 percent of wages. 
This eight-year decline in benefits 
paid relative to wages is the longest 
stretch of dropping benefits at least 
since 1946 (when annual data for the 
program are first available) and 
brought benefit payments relative to 
wages to a level not seen since the 
1970s.  Benefits paid to workers as a 
percent of payroll then increased 
modestly to 1.07 of payroll in 2001, 
reflecting in part the decline in total 
wages resulting from the slowdown 
of the economy. 

 
        Costs to Employers.  The em-
ployers’ costs of workers’ compensa-
tion for selected years between 1960 
and 2001 are shown in Table 2. Costs 
in current dollars were $63,931 mil-

Workers’ Compensation Benefits and Costs in 2001 
by John F. Burton, Jr. 

Figure A - National Workers' Compensation Benefits and Costs 
Per $100 of Covered Wages, 1989-2001
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lion (or $63.931 billion) in 2001, 
which is the third consecutive year 
that benefits in current dollars have 
increased. The previous peak of em-
ployers’ costs in current dollars oc-
curred in 1993, when the costs were 
$60.819 billion. 
 
         An alternative measure of em-
ployers’ costs, namely expenditures 
measured in constant dollars 
(adjusted for changes in the consumer 
price index since 1982-84) increased 
from $34.381 billion in 2000 to 
$36.099 billion in 2001, as shown in 
Table 2.  The real costs of the pro-
gram to employers thus increased for 
the third consecutive year.  However, 
the costs in 2001 in constant dollars 
were lower than the costs in every 
year from 1988 to 1995. 

         A third measure of the costs of 
workers’ compensation relates em-
ployers’ expenditures on the program 
to the wages received by the workers 
covered by the program.  There was 
an extraordinarily pronounced de-
cline in this measure of employers’ 
costs during the 1990s, as shown in 
Figure A and Table 2.   Employer 
costs peaked at 2.18 percent of payroll 
in 1990, and then declined almost 
every year during the decade before 
reaching a low of 1.32 percent of pay-
roll in 2000. This multi-year decline 
in the employers’ costs of workers’ 
compensation as a percent of payroll 
was unprecedented in magnitude and 
duration since at least 1946. In 2001, 
workers’ compensation costs as a per-
cent of payroll increased to 1.39 per-
cent of payroll.  This is the highest 
percent of payroll devoted to work-
ers’ compensation since 1997, but this 
figure is below the proportion of pay-
roll devoted to workers’ compensa-
tion by employers between 1980 (or 
earlier) and 1997. 

Sources of Workers’ Compensa-
tion Insurance  

        Workers’ compensation insur-
ance is provided by three sources, and 
the relative importance of those 
sources has varied in recent years as 
shown in Table 3 and Figure B.  Pri-

vate carriers are permitted to sell 
workers’ compensation in all but five 
states that have exclusive state 
funds – Ohio, North Dakota, Wash-
ington, West Virginia and Wyoming.  
The share of all benefit payments ac-

counted for by private carriers 
dropped from 58.1 percent in 1990 
and 1991 to 48.7 percent in 1996, but 
has since rebounded to 55.8 percent 
in 2000 and 54.8 percent in 2001. 

Benefits in Consumer Benefits in Benefits as Percent
Year Current Dollars Price Index 1982-84 Dollars of Covered Payroll

(Millions) (1982-84=100) (Millions)

1960 1,295 29.6 4,375 0.59
1970 3,031 38.8 7,812 0.66
1980 13,618 82.4 16,527 1.07
1981 15,054 90.9 16,561 1.08
1982 16,407 96.5 17,002 1.16
1983 17,575 99.6 17,646 1.17
1984 19,685 103.9 18,946 1.21
1985 22,217 107.6 20,648 1.30
1986 24,613 109.6 22,457 1.37
1987 27,317 113.6 24,047 1.43
1988 30,703 118.3 25,954 1.49
1989 34,316 124.0 27,674 1.46
1990 38,238 130.7 29,256 1.57
1991 42,169 136.2 30,961 1.65
1992 45,668 140.3 32,550 1.68
1993 45,330 144.5 31,370 1.61
1994 44,586 148.2 30,085 1.51
1995 43,373 152.4 28,460 1.38
1996 41,837 156.9 26,665 1.26
1997 42,313 160.5 26,363 1.18
1998 43,355 163.0 26,598 1.12
1999 45,197 166.6 27,129 1.09
2000 47,684 172.2 27,691 1.06
2001 49,354 177.1 27,868 1.07

Table 1
Workers' Compensation Benefits

Sources:

Benefits in Current Dollars (column 1): 1960-86 data from Nelson (1992), Table 2; 
1987-2001 data from Williams, Reno, and Burton (2003), Table 4.

Consumer Price Index (1982-84=100) (column 2): 1960-1999 data from Economic 
Report of the President  (2001), Table B-60; 2000-01 data from Table 34, Monthly 
Labor Review , Vol. 126, No. 4 (April 2003).

Benefits in 1982-84 Dollars (column 3) = (column 1) / (column 2).

Benefits as Percent of Covered Payroll (column 4): 1960-88 data from Nelson (1992), 
Table 6; 1989-2001 data from Williams, Reno, and Burton (2003), Table 12.
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         In addition to the five states with 
exclusive state funds, there are 21 
other states that operate state insur-
ance funds that compete with private 
carriers.  The combination of exclu-
sive and competitive state funds ac-

counted for 15.4 percent of all benefit 
payments in 1990, then increased to a 
peak of 18.2 percent in 1995 and 1996 
before declining to 15.6 percent in 
2000 and 16.1 percent in 2001.  In ad-
dition to funds operated by the states, 

the federal government also pays 
benefits to civilian employees and 
certain other workers.  The federal 
share of benefit payments has slowly 
declined from 7.6 percent in 1990 to 
6.2 percent in 2001. 

         The third source of benefits is 
self-insuring employers, an option 
that is available to qualifying employ-
ers in all states but North Dakota and 
Wyoming. Self-insuring employers 
increased their share of benefit pay-
ments from 19.0 percent in 1990 to 
25.9 percent in 1995.  Since then, the 
relative importance of self-insurance 
has declined in most years, although 
there was a slight rebound in 2001 
that increased the share to 22.9 of all 
benefit payments. 
 

An Overview of Costs and  
Benefits Since 1985 

         Terry Thomason, Tim Schmidle, 
and I wrote a book (Thomason, 
Schmidle, and Burton 2001) that pro-
vides an overview of workers’ com-
pensation costs and benefits since 
1960, and divides 1960 to 1998 into 
five subperiods.  An updated version 
of a portion of the book is Burton 
(2001). I summarize here the analysis 
of the two most recent subperiods, 
since they are interrelated. 

         The Seeds for Neo-Reform Are 
Sown: 1985-91.  Workers’ compensa-
tion medical benefit payments in-
creased at 14.6 percent per year be-
tween 1985 and 1991, more rapidly 
than both the annual increases of 11.0 
percent in cash benefits and the gen-
erally high rate of medical cost infla-
tion elsewhere in the economy. A par-
tial explanation for the high rate of 
medical cost increases in workers’ 
compensation was the relatively lim-
ited use of managed care (such as 
HMOs and PPOs) in workers’ com-
pensation. 

         The rapid increase in benefit pay-
ments was the major contributor to 
the increasing costs of workers’ com-
pensation to employers, which rose 
from 1.66 percent of payroll in 1984 to 
2.18 percent in 1990 (Table 2). 

Costs in Consumer Costs in Costs as Percent
Year Current Dollars Price Index 1982-84 Dollars of Covered Payroll

(Millions) (1982-84=100) (Millions)

1960 2,055 29.6 6,943 0.93
1970 4,898 38.8 12,624 1.11
1980 22,256 82.4 27,010 1.96
1981 23,014 90.9 25,318 1.85
1982 22,765 96.5 23,591 1.75
1983 23,048 99.6 23,141 1.67
1984 25,122 103.9 24,179 1.66
1985 29,185 107.6 27,124 1.82
1986 33,964 109.6 30,989 1.99
1987 38,095 113.6 33,534 2.07
1988 43,284 118.3 36,588 2.16
1989 47,955 124.0 38,673 2.04
1990 53,123 130.7 40,645 2.18
1991 55,216 136.2 40,540 2.16
1992 57,395 140.3 40,909 2.12
1993 60,819 144.5 42,089 2.16
1994 60,517 148.2 40,835 2.05
1995 57,089 152.4 37,460 1.82
1996 55,293 156.9 35,241 1.66
1997 53,053 160.5 33,055 1.48
1998 52,635 163.0 32,291 1.35
1999 55,173 166.6 33,117 1.33
2000 59,204 172.2 34,381 1.32
2001 63,931 177.1 36,099 1.39

Table 2
Workers' Compensation Costs

Sources:

Costs in Current Dollars (column 1): 1960-86 data from Nelson (1992), Table 7; 1987-
2001 data from Williams, Reno, and Burton (2003), Table 11.

Consumer Price Index (1982-84=100) (column 2): 1960-1999 data from Economic 
Report of the President  (2001), Table B-60; 2000-01 data from Table 34, Monthly 
Labor Review , Vol. 126, No. 4 (April 2003).

Costs in 1982-84 Dollars (column 3) = (column 1) / (column 2).

Costs as Percent of Covered Payroll (column 4): 1960-88 data from Nelson (1992), 
Table 7; 1989-2001 data from Williams, Reno, and Burton (2003), Table 12.
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         As this period progressed, the 
workers’ compensation insurance 
industry declared itself in a crisis 
mode. Several factors contributed to 

the industry’s problems. Benefit pay-
ments increased rapidly, but in many 
states, insurance carriers were unable 
to gain approval from regulators for 

rate filings with significant premium 
increases that the industry felt were 
justified. As a result, the industry lost 
money in every year between 1984 
and 1991, even considering investment 
income. 

         The Neo-Reform Era: 1992-
2000.  As previously discussed, the 
multi-year decline in benefits relative 
to payroll since 1992 is unprece-
dented in duration and magnitude 
since at least 1946. Also, the employ-
ers’ costs of workers’ compensation 
declined sharply between 1990 and 
2000. As benefits and costs declined 
in the 1990s, insurer profitability 
quickly improved. The period from 
1994 to 1997 was the most profitable 
period in at least twenty years for 
workers’ compensation insurance. 

         The developments since 1992 can 
best be understood as a reaction to 
the escalating costs in the period from 
1985 to 1991, which galvanized politi-
cal opposition from employers and 
insurers to compensation programs 
that had been liberalized in the 1970s 
and 1980s. 

          

Private State Self-Insured
Year Carriers Funds Federal Employers Total

1990 58.1 15.4 7.6 19.0 100.0
1991 58.1 15.9 7.1 18.8 100.0
1992 55.4 16.4 6.9 21.3 100.0
1993 53.2 16.3 7.0 23.4 100.0
1994 50.0 17.0 7.1 25.9 100.0
1995 48.8 18.2 7.2 25.9 100.0
1996 48.7 18.2 7.3 25.8 100.0
1997 51.2 17.2 6.6 25.1 100.0
1998 53.2 16.7 6.6 23.5 100.0
1999 54.5 16.1 6.3 23.1 100.0
2000 55.8 15.6 6.2 22.4 100.0
2001 54.8 16.1 6.2 22.9 100.0

Table 3
Sources of Workers' Compensation Insurance

     Source:  Williams, Reno, and Burton (2003), Table 5.

Figure B - Sources of Workers' Compensation Insurance
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         Over half of the state legislatures 
passed major amendments to work-
ers’ compensation laws during the 
period from 1989 to 1996, generally 
reducing benefits and attempting to 
contain health care costs. Eligibility 
rules for workers’ compensation were 
tightened in many states, making it 
harder for workers to qualify for 
benefits. The statutory level of cash 
benefits was reduced in a number of 
jurisdictions, especially permanent 
partial disability benefits (paid to 
workers with long-term conse-
quences of their injuries). The work-
ers’ compensation health care delivery 
system was transformed, including in 
many jurisdictions the introduction 
of managed care and the shift of con-
trol for the choice of the treating phy-
sician from workers to employers. In 
addition to precipitating these statu-
tory changes in workers’ compensa-
tion programs, the higher workers’ 
compensation costs of the late 1980s 
resulted in increased efforts at pre-
vention and disability management 
by employers during the 1990s. These 
developments are examined in Spieler 
and Burton (1998), Burton and Spieler 
(2000), and Burton and Spieler 
(2001). 

         Are We Entering a New Era of 
Increasing Workers’ Compensation 
Costs?  Benefits as a percent of pay-
roll and employers’ costs as a percent 
of payroll both increased in 2001 for 
the first time in a decade.  Does this 
indicate that the neo-reform era, 
which was associated with the sub-
stantial declines in benefits and costs 
during the 1990s, has come to an end?  
The substantial declines in workers’ 
compensation benefits and costs that 
occurred between 1992 and 2000 are 
unlikely to be replicated in the cur-
rent decade, and benefits and costs 
may experience increases for several 
reasons.  First, the states that were 
the easiest to "reform" have already 
had benefits reduced and eligibility 
tightened.  Second, the urgency of 
reform waned as employer costs de-
clined. To be sure, in the last few 
years, the insurance industry has ex-
perienced adverse underwriting re-

sults, which has resulted in renewed 
efforts to cut benefits, but it probably 
will be harder to enlist allies for mas-
sive reforms among employers, who 
are spending much less on workers’ 
compensation (relative to payroll) 
than a decade ago.  A third reason, 
related to the second, is that the ad-
verse underwriting results have re-
sulted in higher premiums, particu-
larly in states such as California 
where underwriting losses since the 
mid-1990s were substantial. 

         A fourth reason why further sig-
nificant declines in benefits and costs 
seem unlikely is that the tightening of 
eligibility in some states has resulted 

in challenges to the exclusive remedy 
doctrine in workers’ compensation. 
This doctrine makes workers’ com-
pensation benefits the sole remedy for 
employees injured at work. However, 
as states reduced or even eliminated 
coverage of some conditions, a few 
courts held that the exclusive remedy 
provision no longer applied and 
therefore workers could sue their em-
ployers in negligence suits. The most 
notable of these is in Oregon, where 
in 2001, in Smothers v. Gresham Transfer, 
Inc., 23 P3d 333 (2001) the Oregon Su-
preme Court declared unconstitu-
tional the legislation extending the 
exclusive remedy protection to condi-
tions that were not compensable un-
der the state’s workers’ compensation 
statute. The threat of such suits may 
make employers and carriers reluc-
tant to further tighten eligibility 
rules. Finally, health care costs in the 
general health care system grew at a 
relatively modest rate during the 
1990s, but the inflation rate has been 
reaccelerating in recent years. It 
seems likely that the more rapid in-

crease in medical costs in the general 
health care system will spread to the 
workers’ compensation health care 
delivery system. 
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