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Workers’ compensation costs to employers continued to increase in the first quar-

ter of 2004.  The employers’ costs as a percent of payroll for all non-federal employees 
increased to 2.20 percent of payroll in March 2004, which is up 18.9 percent from 
March 2002, when costs reached their recent low point of 1.85 percent of payroll 
(Figure I).  The lead article also indicates that for the five quarters ending between 
March 2003 and March 2004, the annual rates of increase in the employers’ costs of 
workers’ compensation for this aggregation of employees have varied between 7.0 and 
10.5 percent (Figure M).  Despite these recent increases, the employers’ costs as a per-
cent of payroll for all non-federal employees were lower in March 2004 (2.20 percent) 
than in all years between 1991 and 1997. 

  
The National Commission on State Workmen’s Compensation Laws submitted its 

report to the President and Congress in 1972.  Two of the key participants in the work 
of the National Commission – the Chairman and the Executive Director – have contrib-
uted articles concerning the operation and legacy of the National Commission.  John 
Burton describes one key proposal of the National Commission that never came to frui-
tion despite its unanimous endorsement by the members, namely federal standards for 
state workers’ compensation programs.  Peter Barth describes a shortcoming of the 
National Commission’s report, research activities, and public hearings, namely the lack 
of attention to occupational diseases.  Additional articles dealing with the legacy of the 
National Commission will be included in subsequent issues. 
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Figure I
Workers' Compensation Costs as a Percentage of Gross Earnings, 

All Non-Federal Employees, March 2002 - March 2004
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The Bureau of Labor Statistics 
(BLS) recently released information 
on the employers’ costs of workers' 
compensation in March 2004. Infor-
mation on costs for private sector 
employers is available for one survey a 
year between 1986 and 2002. Similar 
data are available on the employers’ 
costs of workers’ compensation for 
one survey a year between 1991 and 
2002 for state and local government 
employers and for all non-federal em-
ployees. These one-survey-per-year 
data were analyzed in Burton (2004), 
which also contains an appendix that 
explains in more detail the source of 
the information and the methodology 
used to prepare the tables and figures 
in the current and earlier articles. 

 
The BLS has also published data 

on the employers’ costs of workers’ 
compensation in the private sector, 
the state and local government sector, 
and for all non-federal employers 
based on quarterly surveys since 
March 2002, as shown in Table 3. 
(The tables and figures in this article 
retain the designations used in Bur-
ton (2004) for the convenience of 
readers.) Table 3 presents informa-
tion on two measures of the employ-
ers’ costs of workers’ compensation: 

in costs per hour worked (which is 
how the BLS reports the data) and in 
costs as a percentage of payroll 
(which were calculated for this arti-
cle). 

 
QUARTERLY DATA 

 
Workers’ Compensation Costs 
as Percent of Payroll 

 
Private sector employees. The 

trend towards higher workers’ com-
pensation costs in the private sector 
that began after March 2002 is docu-
mented in Figure G and Panel A of 
Table 3, which present information 
on the nine quarters of data available 
under the new BLS quarterly publica-
tion schedule. The employers’ costs of 
1.96 percent in March 2002 increased 
until September 2002, dropped 
slightly in December 2002, and subse-
quently resumed an increase in every 
subsequent quarter, reaching 2.39 
percent of payroll in March 2004. 
This was the highest cost since 1997, 
when private sector employers ex-
pended 2.65 percent of payroll on 
workers’ compensation (Burton 2004, 
Figure A).  

  

State and Local Government 
Employees. The fluctuations in 
workers’ compensation costs in the 
state and local sector in recent years 
are evident in the nine quarters of 
data available included in Figure H 
and Panel B of Table 3. The employ-
ers’ costs increased from 1.37 percent 
of payroll in March 2002 to a peak of 
1.45 percent of payroll in December 
2002, dropped to 1.40 percent of pay-
roll in March 2003, and then matched 
the previous peak of 1.45 percent of 
payroll in September 2003, before 
declining again to 1.44 percent of pay-
roll in December 2003. In March 
2004, the employers’ costs of work-
ers’ compensation reached 1.47 per-
cent of payroll for state and local gov-
ernment employers, the highest figure 
since the 1.54 percent of payroll in 
1996 (Burton 2004, Figure B).  

 
All Non-federal Employees. A 

general trend towards higher work-
ers’ compensation costs for all non-
federal employers since 2002 is 
shown in the nine quarters of data in 
Figure I and in Panel C of Table 3. 
The employers’ costs of 1.85 percent 
of payroll in March 2002, increased to 
1.99 percent of payroll in September 
2002, dropped slightly to 1.98 percent 

Workers’ Compensation Costs for Employers: 2002 to 2004 
 
by John F. Burton, Jr. 

Figure G
Workers' Compensation Costs as a Percentage of Gross Earnings, 

Private Industry Employees, March 2002 - March 2004
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March June Sept. Dec. 2002 March June Sept. Dec. 2003 March
Panel A:  Private Industry Employees 2002 2002 2002 2002 Average 2003 2003 2003 2003 Average 2004

(1) Total Remuneration 21.71   21.83   22.01   22.14   21.92   22.37   22.61   22.84   22.92   22.69   23.29   
(2) Gross Earnings 17.86   17.94   18.05   18.16   18.00   18.26   18.41   18.59   18.61   18.47   18.80   
(3)    Wages and Salaries 15.80   15.90   16.00   16.08   15.95   16.15   16.31   16.46   16.49   16.35   16.64   
(4)    Paid Leave 1.44   1.44   1.45   1.47   1.45   1.47   1.46   1.48   1.48   1.47   1.50   
(5)    Supplemental Pay 0.62   0.60   0.60   0.61   0.61   0.64   0.64   0.65   0.64   0.64   0.66   
(6) Benefits Other Than Pay 3.86   3.89   3.95   3.98   3.92   4.11   4.20   4.25   4.31   4.22   4.50   
(7)    Insurance 1.40   1.42   1.45   1.46   1.43   1.52   1.57   1.59   1.62   1.58   1.65   
(8)    Retirement Benefits 0.63   0.62   0.63   0.64   0.63   0.67   0.67   0.68   0.70   0.68   0.80   
(9)    Legally Required Benefits 1.80   1.82   1.84   1.85   1.83   1.89   1.93   1.95   1.96   1.93   2.01   
(9A)       Workers' Compensation (0.35)   (0.37)   (0.38)   (0.38)   (0.37)   (0.40)   (0.41)   (0.42)   (0.43) (0.42) (0.45)
(10)    Other Benefits 0.03   0.03   0.03   0.03   0.03   0.03   0.03   0.03   0.03   0.03   0.04   
(11) Workers' Compensation as 1.61% 1.69% 1.73% 1.72% 1.69% 1.79% 1.81% 1.84% 1.88% 1.83% 1.93%

Percent of Remuneration
(12) Workers' Compensation as 1.96% 2.06% 2.11% 2.09% 2.05% 2.19% 2.23% 2.26% 2.31% 2.25% 2.39%

Percent of Gross Earnings

March June Sept. Dec. 2002 March June Sept. Dec. 2003 March
Panel B:  State and Local Employees 2002 2002 2002 2002 Average 2003 2003 2003 2003 Average 2004

(1) Total Remuneration 31.29   31.20   31.89   32.32   31.68      32.62   32.99   33.62   33.91   33.29   34.21   
(2) Gross Earnings 24.83   24.72   25.17   25.46   25.05      25.66   25.96   26.26   26.43   26.08   26.59   
(3)    Wages and Salaries 22.14   22.00   22.40   22.68   22.31      22.85   23.14   23.42   23.56   23.24   23.69   
(4)    Paid Leave 2.43   2.45   2.49   2.49   2.47        2.51   2.52   2.55   2.58   2.54   2.60   
(5)    Supplemental Pay 0.26   0.27   0.28   0.29   0.28        0.30   0.30   0.29   0.29   0.30   0.30   
(6) Benefits Other Than Pay 6.46   6.47   6.72   6.85   6.63        6.96   7.02   7.36   7.48   7.21   7.62   
(7)    Insurance 2.82   2.85   2.96   3.02   2.91        3.12   3.16   3.32   3.39   3.25   3.48   
(8)    Retirement Benefits 1.74   1.72   1.81   1.84   1.78        1.85   1.86   1.99   2.03   1.93   2.07   
(9)    Legally Required Benefits 1.84   1.84   1.89   1.92   1.87        1.93   1.94   1.98   1.99   1.96   2.02   
(9A)    Workers' Compensation (0.34)   (0.35)   (0.36)   (0.37)   (0.36)       (0.36)   (0.37)   (0.38)   (0.38) (0.37) (0.39)
(10)    Other Benefits 0.06   0.06   0.06   0.07   0.06        0.06   0.06   0.07   0.07   0.07   0.05   
(11) Workers' Compensation as 1.09% 1.12% 1.13% 1.14% 1.12% 1.10% 1.12% 1.13% 1.12% 1.12% 1.14%

Percent of Remuneration
(12) Workers' Compensation as 1.37% 1.42% 1.43% 1.45% 1.42% 1.40% 1.43% 1.45% 1.44% 1.43% 1.47%

Percent of Gross Earnings

March June Sept. Dec. 2002 March June Sept. Dec. 2003 March
Panel C:  All Non-Federal Employees 2002 2002 2002 2002 Average 2003 2003 2003 2003 Average 2004

(1) Total Remuneration 23.15   23.20   23.44   23.66   23.36      23.93   24.19   24.48   24.59   24.30   24.95   
(2) Gross Earnings 18.91   18.92   19.09   19.24   19.04      19.39   19.57   19.76   19.80   19.63   19.97   
(3)    Wages and Salaries 16.76   16.78   16.93   17.06   16.88      17.17   17.35   17.52   17.56   17.40   17.71   
(4)    Paid Leave 1.59   1.59   1.60   1.62   1.60        1.63   1.63   1.64   1.65   1.64   1.66   
(5)    Supplemental Pay 0.56   0.55   0.56   0.56   0.56        0.59   0.59   0.60   0.59   0.59   0.60   
(6) Benefits Other Than Pay 4.24   4.26   4.35   4.41   4.32        4.54   4.64   4.73   4.78   4.67   4.97   
(7)    Insurance 1.61   1.63   1.67   1.69   1.65        1.77   1.81   1.86   1.88   1.83   1.93   
(8)    Retirement Benefits 0.80   0.78   0.80   0.82   0.80        0.85   0.86   0.88   0.90   0.87   0.99   
(9)    Legally Required Benefits 1.80   1.82   1.85   1.86   1.83        1.89   1.93   1.95   1.96   1.93   2.01   
(9A)    Workers' Compensation (0.35)   (0.36)   (0.38)   (0.38)   (0.37)       (0.39)   (0.41)   (0.42)   (0.42) (0.41) (0.44)
(10)    Other Benefits 0.03   0.03   0.03   0.04   0.03        0.03   0.04   0.04   0.04   0.04   0.04   
(11) Workers' Compensation as 1.51% 1.55% 1.62% 1.61% 1.57% 1.63% 1.69% 1.72% 1.71% 1.69% 1.76%

Percent of Remuneration
(12) Workers' Compensation as 1.85% 1.90% 1.99% 1.98% 1.93% 2.01% 2.10% 2.13% 2.12% 2.09% 2.20%

Percent of Gross Earnings

Notes:  See table on page 5.

Sources: Data in rows (1), (3) to (5), and (7) to (10) of Panels A, B, and C:
March 2002:  U.S. Department of Labor, 2002a, Tables 1, 3, and 5. 
June 2002:  U.S. Department of Labor, 2002b, Tables 1, 3, and 5. 
September 2002:  U.S. Department of Labor, 2002c, Tables 1, 3, and 5. 
December 2002:  U.S. Department of Labor, 2003a, Tables 1, 3, and 5. 
March 2003:  U.S. Department of Labor, 2003b, Tables 1, 3, and 5. 
June 2003:  U.S. Department of Labor, 2003c, Tables 1, 3, and 5. 
September 2003:  U.S. Department of Labor, 2003d, Tables 1, 3, and 5.
December 2003:  U.S. Department of Labor, 2004, Tables 1, 3, and 5.
March 2004:  U.S. Department of Labor, 2004, Tables 1, 3, and 5.

Table 3 - Total Remuneration, Wages and Salaries, and Workers' Compensation, Quarterly Since March 2002
(In Dollars Per Hours Worked)
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of payroll in December 2002, and then 
increased during the first three quar-
ters of 2003, reaching 2.13 percent of 
payroll in September 2003, before 
dropping to 2.12 percent of payroll in 
December 2003. In March 2004, the 
employers’ costs of workers’ compen-
sation reached 2.20 percent of payroll 
for all non-federal employers, the 
highest figure since the 2.44 percent 
of payroll in 1997 (Burton 2004, Fig-
ure C).  

 
Workers’ Compensation Costs 
per Hour Worked 

 
Private Sector Employees. The 

quarterly data indicate that private 
sector employers expended $0.35 per 

hour on workers’ compensation in 
March 2002 and that these expendi-
tures increased almost every quarter 
until reaching $0.45 per hour in 
March 2004 (Figure J and Panel A of 
Table 3). Using this measure of costs, 
since September 2003, private sector 
workers’ compensation costs have 
exceeded the previous high of $0.41 
per hour reached in 1994 (Burton 
2004, Figure D). 

 
State and Local Government 

Employees. The quarterly data indi-
cate that state and local government 
employers expended $0.34 per hour 
on workers’ compensation in March 
2002, that these expenditures fluctu-
ated between $0.36 and $0.38 per 

hour between September 2002 and 
December 2003, and that costs 
reached $0.39 per hour in March 
2004 (Figure K and Panel B of Table 
3). Using this measure of costs, since 
September 2003, workers’ compensa-
tion costs for state and local govern-
ment employers have been at their 
highest level since the series began in 
1991 (Burton 2004, Figure E). 

 
All Non-Federal Employees. The 

quarterly data indicate that state and 
local government employers ex-
pended $0.35 per hour on workers’ 
compensation in March 2002 and 
that these expenditures increased in 
most quarters until they reached 
$0.44 per hour worked in March 

Figure H
Workers' Compensation Costs as a Percentage of Gross Earnings, 

State and Local Employees, March 2002 - March 2004
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Source:  Table 3

Notes for Tables 1, 2, and 3 
 

Notes: * = $0.01 or less 
  (1)  Table 1 and the text of this article use the term "remuneration" in place of the term "compensation" that 

 is used in the BLS publications, and use the term "All non-federal Employees" in place of the term "Civilian 
 workers'" that is used in the BLS publications. 

  (2)  Total remuneration (row 1) = gross earnings (row 2) + benefits other than pay (row 6). 
  (3)  Gross earnings (row 2) = wages and salaries (row 3) + paid leave (row 4) + supplemental pay (row 5). 
  (4)  Benefits other than pay (row 6) = insurance (row 7) + retirement benefits (row 8) + legally required bene

 fits (row 9) + other benefits (row 10). 
  (5)  Workers' compensation (row 9A) is one of the legally required benefits (row 9). 
  (6)  Workers' compensation as percent of remuneration (row 11) = workers' compensation (row 9A)/total 

 remuneration (row 1).  
  (7)  Workers' compensation as percent of gross earnings (row 12) = workers' compensation (row 9A)/gross 

 earnings (row 12). 
  (8)  Results in rows (2), (6), (11), and (12) were calculated by Florence Blum and John F. Burton, Jr. 
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2004 (Figure L and Panel C of Table 
3). Using this measure of costs, since 
September 2003, workers’ compensa-
tion costs for all non-federal employ-
ees have been at their highest level 
since the series began in 1991 (Burton 
2004, Figure F). 

 
RECENT INCREASES IN 
WORKERS’ COMPENSATION 
COSTS 

 
The most comprehensive set of 

employers represented in the BLS 
survey are those employing all non-
federal employees. For those employ-
ers, the low point for employers’ costs 

as a percent of payroll occurred in 
March 2002, when the costs repre-
sented 1.85 percent of payroll. Tables 
4 and 5 indicate the increases in 
workers’ compensation costs since 
March 2002. 

 
Employer’s Costs as a Percent of 
Payroll 

 
Private Sector Employees. The 

employers’ costs of workers’ compen-
sation as a percent of payroll in-
creased from 1.96 percent in March 
2002 to 2.39 percent of payroll in 
March 2004 (Figure G and Panel A, 
Column (1) of Table 4). This repre-

sents a cumulative increase of costs of 
21.9 percent over the nine quarters 
(Table 4, Panel A, column (2)). The 
quarterly data can also be used to 
calculate annual rates of increase in 
workers’ compensation costs over the 
preceding year. For example, private 
sector employers’ costs were 1.96 per-
cent of payroll in March 2002 and 
2.19 percent of payroll in March 2003, 
which represents an 11.7 percent in-
crease in costs over the twelve 
months (Figure M and Table 4, Panel 
A, Column (3)). The data indicate 
that the annual rate of increase in the 
employers’ costs of workers’ compen-
sation in the private sector fluctuated 

Figure I
Workers' Compensation Costs as a Percentage of Gross Earnings, 

All Non-Federal Employees, March 2002 - March 2004
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Figure J
Workers' Compensation Costs for Private Industry Employees, 

March 2002 - March 2004 (in Dollars per Hour Worked)
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during 2003, first decelerating over 
the first three quarters and then ac-
celerating in the final quarter. The 
annual rate of increase in the employ-
ers’ costs of workers’ compensation in 
the private sector then slowed to 9.1 
percent in the first quarter of 2004. 

 
State and Local Employees. The 

employers’ costs of workers’ compen-
sation as a percent of payroll in-
creased from 1.37 percent of payroll in 
March 2002 to 1.47 percent of payroll 
in March 2004 (Figure H and Table 4, 
Panel B, Column (1)). This represents 
a cumulative increase in costs of 7.3 
percent over nine quarters (Table 4, 
Panel B, Column (2)). The quarterly 
data can also be used to calculate an-
nual rates of increase in workers’ 
compensation costs over the preced-
ing year. For example, state and local 
government sector employers’ costs 
were 1.37 percent of payroll in March 
2002 and 1.40 percent of payroll in 
March 2003, which represents a 2.2 
percent increase in costs over the 
twelve months (Figure M and Table 
4, Panel B, Column (3)). The data 
indicate that the annual rate of 
change in the employers’ costs of 
workers’ compensation in the state 
and local government sector fluctu-
ated during 2003, ranging from a 2.2 
percent increase from March 2002 to 
March 2003 to a 0.7 percent decrease 
from December 2002 to December 
2003. The annual rate of increase in 
the employers’ costs of workers’ com-
pensation in the state and local gov-
ernment sector then accelerated to 
5.0 percent in the first quarter of 
2004. 

 
All Non-Federal Employees. The 

employers’ costs of workers’ compen-
sation as a percent of payroll in-
creased from 1.85 percent of payroll in 
March 2002 to 2.20 percent of payroll 
in March 2004 (Figure I and Table 4, 
Panel C, Column (1)). This represents 
a cumulative increase of costs of 18.9 
percent over the nine quarters (Table 
4, Panel C, Column (3)). The quar-
terly data can also be used to calcu-
late annual rates of increase in work-
ers’ compensation costs over the pre-

Employers' Costs Cumulative Increase Increase Over
as % of Payroll Since March 2002 Twelve Months

(1) (2) (3)

March 2002 1.96
June 2002 2.06 5.1%

September 2002 2.11 7.7%
December 2002 2.09 6.6%

March 2003 2.19 11.7% 11.7%
June 2003 2.23 13.8% 8.3%

September 2003 2.26 15.3% 7.1%
December 2003 2.31 17.9% 10.5%

March 2004 2.39 21.9% 9.1%

Employers' Costs Cumulative Increase Increase Over
as % of Payroll Since March 2002 Twelve Months

(1) (2) (3)

March 2002 1.37
June 2002 1.42 3.6%

September 2002 1.43 4.4%
December 2002 1.45 5.8%

March 2003 1.40 2.2% 2.2%
June 2003 1.43 4.4% 0.7%

September 2003 1.45 5.8% 1.4%
December 2003 1.44 5.1% -0.7%

March 2004 1.47 7.3% 5.0%

Employers' Costs Cumulative Increase Increase Over
as % of Payroll Since March 2002 Twelve Months

(1) (2) (3)

March 2002 1.85
June 2002 1.90 2.7%

September 2002 1.99 7.6%
December 2002 1.98 7.0%

March 2003 2.01 8.6% 8.6%
June 2003 2.10 13.5% 10.5%

September 2003 2.13 15.1% 7.0%
December 2003 2.12 14.6% 7.1%

March 2004 2.20 18.9% 9.5%

Source:  Column (1) from Table 3, Row (12) of Panels A, B, and C.

Panel C:  All Non-Federal Employees

Table 4 - Employers' Cost of Workers' Compensation as Percent of Gross
Earnings (Payroll):  Increases Since March 2002

Panel A:  Private Industry Employees

Panel B:  State and Local Employees
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ceding year. For example, all non-
federal employers’ costs were 1.85 
percent of payroll in March 2002 and 
2.01 percent of payroll in March 2003, 
which represents an 8.6 percent in-
crease in costs over the twelve 
months (Figure M and Table 2, Panel 
C, Column (3)). The annual rate of 
increase in the employers’ costs of 
workers’ compensation for all non-
federal employees fluctuated during 
2003, although the rate of increase 
was lower in the last two quarters 
than in the first half of the year. The 
annual rate of increase in the employ-
ers’ costs of workers’ compensation 
for all non-federal employers then 
accelerated to 9.5 percent in the first 
quarter of 2004. 

 
Workers’ Compensation Costs 
per Hour Worked 

 
Private Sector Employees. The 

employers’ costs of workers’ compen-
sation per hour worked increased 
from $0.35 in March 2002 to $0.45 
percent of payroll in March 2004 
(Figure J and Panel A, Column (1) of 
Table 5). This represents a cumula-
tive increase of costs of 28.6 percent 
over the nine quarters (Table 5, Panel 
A, column (2)). The quarterly data 
can also be used to calculate annual 
rates of increase in workers’ compen-
sation costs over the preceding year. 
For example, private sector employ-
ers’ costs were $0.35 per hour in 
March 2002 and $0.40 in March 
2003, which represents a 14.3 percent 
increase in costs over the twelve 
months (Figure N and Table 5, Panel 
A, Column (3)). The data indicate 
that the annual rate of increase in the 
employers’ costs of workers’ compen-
sation in the private sector fluctuated 
during 2003, decelerating over the 
first three quarters and then acceler-
ating in the final quarter. The annual 
rate of increase in the employers’ 
costs of workers’ compensation in the 
private sector measured in dollars per 
hour worked declined slightly to 12.5 
percent in March 2004. 

 
 
 

Employers' Costs Cumulative Increase Increase Over
in Dollars Since March 2002 Twelve Months

(1) (2) (3)

March 2002 0.35
June 2002 0.37 5.7%

September 2002 0.38 8.6%
December 2002 0.38 8.6%

March 2003 0.40 14.3% 14.3%
June 2003 0.41 17.1% 10.8%

September 2003 0.42 20.0% 10.5%
December 2003 0.43 22.9% 13.2%

March 2004 0.45 28.6% 12.5%

Employers' Costs Cumulative Increase Increase Over
in Dollars Since March 2002 Twelve Months

(1) (2) (3)

March 2002 0.34
June 2002 0.35 2.9%

September 2002 0.36 5.9%
December 2002 0.37 8.8%

March 2003 0.36 5.9% 5.9%
June 2003 0.37 8.8% 5.7%

September 2003 0.38 11.8% 5.6%
December 2003 0.38 11.8% 2.7%

March 2004 0.39 14.7% 8.3%

Employers' Costs Cumulative Increase Increase Over
in Dollars Since March 2002 Twelve Months

(1) (2) (3)

March 2002 0.35
June 2002 0.36 2.9%

September 2002 0.38 8.6%
December 2002 0.38 8.6%

March 2003 0.39 11.4% 11.4%
June 2003 0.41 17.1% 13.9%

September 2003 0.42 20.0% 10.5%
December 2003 0.42 20.0% 10.5%

March 2004 0.44 25.7% 12.8%

Source:  Column (1) from Table 3, Row (9A) of Panels A, B, and C.

Panel C:  All Non-Federal Employees

Table 5 - Employers' Cost of Workers' Compensation in Dollars
Per Hours Worked:  Increases Since March 2002

Panel A:  Private Industry Employees

Panel B:  State and Local Employees
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State and Local Employees. The 
employers’ costs of workers’ compen-
sation per hour worked increased 
from $0.34 in March 2002 to $0.39 in 
March 2004 (Figure K and Table 5, 
Panel B, Column (1)). This represents 
a cumulative increase of costs of 14.7 
percent over nine quarters (Table 5, 
Panel B, Column (2)). The quarterly 
data can also be used to calculate an-
nual rates of increase in workers’ 
compensation costs over the preced-
ing year. For example, state and local 
government sector employers’ costs 
were $0.34 per hour worked in March 
2002 and $0.36 per hour worked in 
March 2003, which represents a 5.9 

percent increase in costs over the 
twelve months (Figure N and Table 5, 
Panel B, Column (3)). The data indi-
cate that the annual rate of change in 
the employers’ costs of workers’ com-
pensation in the state and local gov-
ernment sector decelerated through-
out 2003, starting with a 5.9 percent 
increase from March 2002 to March 
2003 until slowing to a 2.7 percent 
increase from December 2002 to De-
cember 2003. The annual rate of in-
crease in the employers’ costs of 
workers’ compensation in the state 
and local government sector meas-
ured in dollars per hour worked in-
creased to 8.3 percent in March 2004 

All Non-Federal Employees. The 
employers’ costs of workers’ compen-
sation per hour worked increased 
from $0.35 in March 2002 to $0.44 in 
March 2004 (Figure L and Table 5, 
Panel C, Column (1)). This represents 
a cumulative increase of costs of 25.7 
percent over the nine quarters (Table 
5, Panel C, Column (2)). The quar-
terly data can also be used to calcu-
late annual rates of increase in work-
ers’ compensation costs over the pre-
ceding year. For example, all non-
federal employers’ costs were $0.35 
per hour worked in March 2002 and 
$0.39 in March 2003, which repre-
sents an 11.4 percent increase in costs 

Figure K
Workers' Compensation Costs for State and Local Employees, 

March 2002 - March 2004 (in Dollars per Hour Worked)
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December
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Source:  Table 3

Figure L
Workers' Compensation Costs for All Non-Federal Employees,

March 2002 - March 2004 (in Dollars per Hour Worked)
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over the twelve months (Figure N 
and Table 5, Panel C, Column (3)). 
The annual rate of increase in the 
employers’ costs of workers’ compen-
sation for all non-federal employees 
fluctuated during 2003, although the 
rate of increase was lower in the last 
two quarters than in the first half of 
the year. The annual rate of increase 
in the employers’ costs of workers’ 
compensation for all non-federal em-
ployees measured in dollars per hour 
worked increased to 12.8 percent in 
March 2004 

 
 

ANALYSIS 
 

Employers’ Costs in Historical 
Context 

 
Workers' compensation costs as a 

percentage of gross earnings (or pay-

roll) is the most common measure of 
employers’ costs used in the workers' 
compensation literature. The ration-
ale is that over time employer expen-
ditures on remuneration for employ-
ees, including wages, health insur-
ance, pensions and workers’ compen-
sation, increase. For example, be-
tween March 1991 and March 2004, 
all non-federal employers’ expendi-
tures for workers’ compensation in-
creased from $0.32 to $0.44 per hour 
worked, which represents a 38 per-
cent increase (Table 3 and Burton 
2004, Table 1). In isolation, a 38 per-
cent increase in workers’ compensa-

Obviously, workers’ 
compensation costs per hour 
worked have increased much 

less rapidly than payroll 
since 1991... 

Figure M
 Workers' Compensation Costs as Percent of Payroll:

Annual Rates of Increase
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Source:  Table 4.

Figure N 
Workers' Compensation Costs in Dollars Per Hour Worked:

Annual Rates of Increase
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 tion costs per hour worked may 
sound like a substantial increase. 
However, over that same period – 
between March 1991 and March 2004 
– the gross earnings (payroll) paid by 
employers for all non-federal employ-
ees increased from $13.30 to $19.97 
per hour worked (Table 3 and Burton 
2004, Table 1), which is a 50 percent 
increase. Obviously, workers’ com-
pensation costs per hour worked have 
increased much less rapidly than pay-
roll since 1991, which helps put the 
workers’ compensation cost develop-
ments in perspective.  

 
Another way to put in perspective 

the developments over time in em-
ployer expenditures on workers’ com-
pensation is to compare them to pay-
roll in each year. That workers’ com-
pensation expenditures represented 
2.41 percent of payroll in March 1991 
for employers of all non-federal em-
ployees and 2.20 percent of payroll in 
March 2004 provides information 
more useful than simply stating that 
workers’ compensation costs per 
hour increased by 38 percent over 
those 14 years. 

 
 

The current article plus the earlier 
article (Burton 2004) have docu-
mented the changes in employer ex-
penditures on workers’ compensation 
as a percent of payroll for three levels 
of aggregation of employees. For pri-
vate sector employees, where the data 
are available since 1986, the costs in-
creased from 1986 to 1994, declined 

sharply through 2001, and then in-
creased from 2001 to March 2004. For 
state and local government employ-
ees, where the data are only available 
since 1991, the pattern is roughly 
similar: employers’ costs increased 
through 1995, declined until 2000, 
and then increased in an irregular 
pattern through March 2004. Finally, 
for all non-federal employees (which 
primarily consists of private sector 
employees), the data series shows an 
increase in employers’ costs between 

1991 and 1994, then a decline from 
1994 to 2002, followed by an increase 
in the last two years. While the pat-
terns differ slightly among sectors in 
recent years, the experience for the 
most inclusive category of employers 
– namely, all non-federal employees – 
indicates that the employers’ costs of 
workers’ compensation have been 
increasing in the last few years in the 
range of 7 to 14 percent annually 
(Figures M and N). 

 
While these recent increases in 

costs are noteworthy, the run-up in 
costs for private sector employers 
nonetheless meant that workers’ 
compensation costs as a percent of 
payroll in March 2004 (2.39 percent) 
were lower than in any year between 
1990 and 1997. Likewise, the employ-
ers’ costs of workers’ compensation as 
a percent of payroll in the state and 
local sector (1.47 percent) were lower 
in March 2004 than in any of the 
years between 1991 and 1996, while 
the employers’ costs as a percent of 
payroll for all non-federal employers 
(2.20 percent) were lower in March 
2004 that in all the years between 
1991 and 1997. 

 

...workers’ compensation 
costs as a percent of payroll 

in March 2004  
(2.39 percent) were lower 
than in any year between 

1990 and 1997. 
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Do you have a colleague who would benefit from receiving in-depth 
analyses of workers’ compensation policy issues? Fill out and submit 
the form below and we’ll provide them with a free sample of our 
publication. Free samples can also be requested through our website 
at www.workerscompresources.com. 

Name:_________________________________________________ 
Organization:___________________________________________ 
Address:_______________________________________________ 
City:_________________State:________Zip:__________________ 

Mail to: Workers’ Compensation Policy Review, 56 Primrose Circle, 
Princeton, NJ 08540-9416 or Fax to: 732-274-0678 

Free Sample for a Friend 

www.workerscompresources.com 
 
 John Burton’s Workers’ Compensation Resources currently provides two services to workers’ 
compensation aficionados. The first is this bi-monthly publication, the Workers’ Compensation Policy Review. The 
second is a website at www.workerscompresources.com. Access to portions of the website is currently free. Other 
parts of the site are available to subscribers only.  
 
 The website offers several other valuable features: 
 
 • Summaries of the contents of Workers’ Compensation Policy Review and an Author’s Guide for 

those interested in submitting articles for consideration of publication. 
• An extensive list of international, national, and state or provincial conferences and meetings 

pertaining to workers’ compensation and other programs in the workers’ disability system. 
• Posting of Job Opportunities and Resumes for those seeking candidates or employment in 

workers’ compensation or related fields. 
• The full text of the Report of the National Commission on State Workmen’s Compensation Laws. The 

report was submitted to the President and the Congress in 1972 and has long been out of 
print. 

For more information about the website, and to make suggestions about current or potential content, 
please contact website editor Elizabeth Yates at webeditor@workerscompresources.com. 
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The National Commission on 
State Workmen’s Compensation 
Laws (National Commission) sub-
mitted its Report to the President and 
the Congress in 1972. This article de-
scribes the background for the Na-
tional Commission, the substance of 
the Report, the aftermath and impact 
of the Commission on state workers’ 
compensation programs, and the rele-
vance and limitations of the Commis-
sion’s analysis for workers’ compen-
sation in the 21st Century.1 

 
Background 

 
Workplace injuries increased dur-

ing the 1960s and many persons 
blamed inadequate state safety pro-
grams for the problem. The major 
consequence was the enactment of 
the Occupational Safety and Health 
Act of 1970 (Act), which created a 
federal program and preempted most 
aspects of state workplace safety and 
health regulation. The OSHAct was 
supported by the Nixon Administra-
tion and passed both Houses of Con-
gress with bipartisan support and 
overwhelming majorities. As with 
many laws, there are provisions in-
cluded to gain the support of key leg-
islators. In the case of the Act, one of 
those provisions, included at the be-
hest of New York Senator Jacob 
Javits, was Section 27, which created 
the National Commission on State 
Workmen’s Compensation Laws.2  

 
Section 27 provided that the Na-

tional Commission would include 
three ex officio members drawn from 
the Executive Branch plus 15 mem-
bers appointed by the President to 
represent the various constituencies 
involved in workers’ compensation. 
Not surprisingly, the appointees were 
almost all Republicans vetted by the 
White House staff. Among the mem-
bers were Melvin Bradshaw, then 

Executive Vice President of the Lib-
erty Mutual Insurance Company; 
James O’Brien, Assistant Director of 
the AFL-CIO Department of Social 
Insurance; and William Moshofsky, 
Vice President of the Georgia-Pacific 
Corporation. State interests were 
represented by James Flournoy, Com-
missioner for the California Work-
men’s Compensation Appeals Board; 
Marion Martin, Commissioner of 
Labor and Industry for Maine; Daniel 
Doherty, Chairman of the Maryland 
Workers’ Compensation Commission 
and a former President of the IAIABC; 
and Holland Krise, Chair of the In-
dustrial Commission of Ohio and a 
subsequent President of the IAIABC. 

Holland Krise was designated Vice 
Chairman of the National Commis-
sion and, undoubtedly to the surprise 
of most aficionados of workers’ com-
pensation, I was appointed Chair-
man.3  

 
The Act specified that the final 

report of the National Commission be 
submitted no later than July 31, 1972. 
However, even though the Act was 
passed on December 29, 1970 and 
became effective 120 days later, the 
members of the National Commission 
were not appointed until June 1971. 
One of my first tasks as Chairman 
was to see if the July 1972 reporting 
date could be extended since we had 
such a late start. I was rebuffed by 
Congressional staff because in the six 
months since the Act had been en-
acted it had become so controversial 

there was concern that even an in-
nocuous bill to extend our reporting 
deadline would serve as the platform 
for significant amendments to the 
Act. And so we were left with a 13-
month “window of opportunity.” 

 
The 13 months were exceedingly 

busy. The National Commission ap-
pointed an excellent staff, including 
Peter Barth as Executive Director and 
John Lewis as Chief Counsel. There 
were also a number of consultants 
and contractors, including Professor 
Monroe Berkowitz, an economist, 
Professor Arthur Williams, an expert 
on insurance, and Professor Arthur 
Larson, a lawyer, all of whom had 
extensive backgrounds in workers’ 
compensation. The Commission held 
11 meetings that consumed 32 days, 
with on average 17 of the members in 
attendance. There were also nine 
public hearings around the country, 
which involved an additional 18 days. 
After the first hearing, at least 15 
members of the Commission attended 
each of these hearings. The Commis-
sion published a treatise, the Compen-
dium on Workmen’s Compensation 
(Williams and Barth 1973). The Com-
mission also sponsored 40 supple-
mental studies written by staff mem-
bers or contractors, which were pub-
lished in three volumes (Berkowitz 
1973). Preliminary versions of the 
Compendium and most of the supple-
mental studies were provided to the 
Commission members before the Re-
port was written. 

 
The interactions among the com-

mission members were intense. To 
my surprise, the public hearings had a 
significant impact on the delibera-
tions of the National Commission. 
One reason is that, even though we 
were careful to not stack the sessions 
with egregious examples of injured 
workers or financially imperiled em-

The National Commission on State Workmen’s Compensation 
Laws 
 
by John F. Burton, Jr. 

...the totality of the 
testimony conveyed a 
picture of the state of 

workers’ compensation that 
was much worse than we 

had anticipated. 
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 ployers, the totality of the testimony 
conveyed a picture of the state of 
workers’ compensation that was 
much worse than we had anticipated. 
Another reason is that some wit-
nesses (most notably those from the 
International Association of Indus-
trial Accident Boards and Commis-
sions [IAIABC], the professional asso-
ciation for workers’ compensation 
administrators) were unpersuasive in 
their presentations and/or aggressive 
towards the mission of the National 
Commission, which resulted in a high 
degree of cohesion among all the 
members.4 

 
The Substance of the Report 

 
The Report (1972, 15) identified 

five major objectives for a modern 
workers’ compensation program: (1) 
broad coverage of employees and of 
work-related injuries and diseases; 
(2) substantial protection against 
interruption of income; (3) provision 
of sufficient medical care and reha-
bilitation services; (4) encouragement 
of safety; and (5) an effective system 
for delivery of the benefits and ser-
vices. State workers’ compensation 
programs were then evaluated in 
terms of these objectives and the lan-
guage in the Act that required the 
National Commission to determine if 
state laws provide an “adequate, 
prompt, and equitable” system.  

 
The National Commission was 

generally quite critical of the status of 
the laws in the early 1970s. For exam-
ple, as to the major objective concern-
ing coverage, the national percentage 
of workers covered of about 85 per-
cent was described in the Report 
(1972, 15) as “inadequate,” while 
“inequity results from the wide varia-
tions among the States in the propor-
tion of their workers protected by 
workmen’s compensation.” As to the 
objective requiring substantial pro-
tection against loss of income, the 
Report (1972, 18) concluded that “In 
general, workers’ compensation pro-
grams provide cash benefits which 
are inadequate” as well as being ineq-
uitable. After examining state pro-

grams in terms of all five major objec-
tives, the National Commission 
reached this overall assessment (1972, 
24-25): “Our intensive evaluation of 
the evidence compels us to conclude 
that State workmen’s laws are in gen-
eral neither adequate nor equitable. 
While several States have good pro-
grams, and while medical care and 
some aspects of workmen’s compen-
sation are commendable, strong 
points too often are matched by 
weak.” 

 
The National Commission did 

more than provide broad objectives 
for a modern workers’ compensation 
program and use those objectives to 
assess the laws as of 1972. The Com-
mission also made 84 recommenda-
tions that were designed to translate 
the five broad objectives into specific 
guidance for legislators and others 
involved in improving state workers’ 
compensation programs. There were 

19 recommendations in the chapter of 
the Report dealing with the coverage 
objective. These included R2.2, which 
recommended that employers not be 
exempted from coverage because of a 
limited number of employees, and 
R2.12, which recommended that the 
“accident” test for compensability be 
dropped.  

 
There were 27 recommendations 

in the chapter dealing with the in-
come maintenance objective. These 
included R3.17, which recommended 
that total disability benefits be paid 
for the duration of the workers’ dis-
ability without any limitations as to 
dollar amount or time, and R3.22, 
which recommended that beneficiar-

ies in death cases have their benefits 
increased through time at the same 
rate as increases in the state’s average 
weekly wage. Probably the most in-
novative idea pertaining to cash bene-
fits was R3.1, which recommended 
that weekly benefits be at least 80 
percent of a worker’s spendable 
weekly earnings, where spendable 
was defined as gross wages minus 
federal income taxes and the em-
ployee’s contributions to the social 
security program. The major area 
where the National Commission was 
not able to reach a consensus con-
cerned permanent partial disability 
(PPD) benefits. The Commission of-
fered some suggestions for restructur-
ing PPD benefits, such as explicitly 
separating impairment and disability 
benefits, but the only recommenda-
tion for PPD benefits was R3.19, 
which called for state and federal ex-
aminations of present and potential 
approaches to these benefits.5 

 
The chapter on the medical care 

and rehabilitation objective included 
12 recommendations. These included 
R4.2, which recommended there be 
no statutory limits of time or dollar 
amount for medical care or rehabilita-
tion services for any work-related 
impairment. The chapter on the 
safety objective contained four rec-
ommendations, including R5.3, which 
recommended that, subject to sound 
actuarial standards, the experience 
rating principle be extended to as 
many employers as practical. Finally, 
the chapter on the effective delivery 
system objective included 22 recom-
mendations. These included R6.16, 
which recommended that the work-
ers’ compensation agency permit 
compromise and release agreements 
only rarely and only after a hearing 
before the agency.  

 
The National Commission de-

voted most of the final chapter in the 
Report to the future of workers’ com-
pensation. The Report (1972, 121-25) 
noted that the work of the National 
Commission was not the first effort 
to improve workers’ compensation 
programs. One example of such re-

The Report noted that the 
insurance industry “is in a 

difficult position, however, 
because its clients are 

employers and it is temped 
to avoid any stance which 
could possibly antagonize 

them.” 
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 form efforts involved the IAIABC, 
which had developed 22 recom-
mended standards for which compli-
ance was encouraged by “sending a 
certificate to each Governor indicat-
ing the number of standards met by 
his state.” Lobbying efforts were also 
discussed, including the efforts of the 
insurance industry to promote 
changes in workers’ compensation 
laws. The Report noted that the insur-
ance industry “is in a difficult posi-
tion, however, because its clients are 
employers and it is tempted to avoid 
any stance which could possibly an-
tagonize them.” Still another effort at 
reform was the project sponsored by 
the Council of State Governments: 
representatives from most of the or-
ganizations interested in workers’ 
compensation drafted a Model Act 
that was published in the mid-1960s. 

 
After cataloguing these previous 

efforts at reform, the National Com-
mission concluded “it is evident from 
our evaluation of the workmen’s com-
pensation program that these efforts 
have been insufficient. The crucial 
question is why?” The Report provided 
several reasons. First, the deficiencies 
in many states result from a lack of 
leadership, understanding, or interest 
in workers’ compensation, in part 
because the program is so complex. 
Second, in many states there are in-
terest groups with power to veto pro-
posed changes, which can keep the 
states locked into programs despite 
serious abuses. Third, there is compe-
tition among states for employers. 
The U.S. economic system encourages 
efficiency and mobility, which impel 
employers to locate where the envi-
ronment offers the best prospect for 
profit. At the same time, many of the 
programs that regulate industrializa-
tion are enacted by the states rather 
than the Federal government. Any 
state that enacts programs to regulate 
or ameliorate the byproducts of in-
dustrialization, such as the disability 
resulting from workplace injuries, 
invariably must tax or charge employ-
ers to cover the expenses of the pro-
grams. This combination of mobility 
and regulation poses a dilemma for 

policymakers in state government: 
enactment of relatively restrictive or 
costly regulations to protect workers 
may precipitate the departure of cur-
rent employers or deter the entry of 
new enterprises. 

  
Can a state have a modern work-

ers’ compensation program without 
driving employers away? The Na-
tional Commission argued that the 
actual costs of workers’ compensa-
tion should not deter any state from 
enacting such a modern program, but 
also observed (Report 1972, 125) 
“while the facts dictate that no State 
should hesitate to improve its work-
men’s compensation program for fear 
of losing employers, unfortunately 
this appears to be an area where emo-
tion too often triumphs over fact.” 
State legislators cannot be expected 
to become experts on interstate dif-
ferences in workers’ compensation 

costs and their effects on employers’ 
location decisions. Furthermore, 
some employers will claim that the 
increases in costs will force a business 
exodus, and “it will be virtually im-
possible for the legislators to know 
how genuine are these claims.” The 
National Commission concluded the 
analysis of the reasons why previous 
reform efforts had failed with this 
crucial passage (Report 1972, 125): 

 
When the sum of these inhibit-
ing factors is considered, it 
seems likely that many States 
have been dissuaded from re-
form of their workmen’s com-
pensation statute[s] because of 
the specter of the vanishing 
employer, even if that appari-

tion is a product of fancy and 
not fact. A few states have 
achieved genuine reform, but 
most suffer with inadequate 
laws because of the drag of laws 
of competing states. 
 
The serious deficiencies of state 

workers’ compensation programs and 
the failures of previous reform efforts 
led the National Commission to con-
sider new strategies for improving 
workers’ compensation. One ap-
proach considered and rejected was 
federalization of the state workers’ 
compensation programs – that is, 
enactment of a federal workers’ com-
pensation law that displaced state 
laws and turned over the administra-
tion of workers’ compensation to fed-
eral employees.6 I occasionally hear 
allegations that the National Com-
mission recommended federalization 
of workers’ compensation, which I 
attribute to sloppy reading skills or 
perhaps (spare the thought) a con-
scious effort to undermine the credi-
bility of the Report. 

 
What the National Commission 

did recommend was “creative Federal 
assistance” in order to enhance the 
virtues of a decentralized, state-
administered workers’ compensation 
program. The assistance was to con-
sist of two forms: (1) appointment by 
the President of a new commission to 
provide encouragement and technical 
assistance to the states, and (2) a 1975 
review of the states’ record of compli-
ance with 19 essential recommenda-
tions of the National Commission, 
which would culminate in Federal 
mandates if necessary to guarantee 
state compliance with these essential 
recommendations. 

 
The 19 essential recommendations 

were a subset of the 84 National 
Commission recommendations that 
focused on coverage and benefits. For 
example, there were to be no numeri-
cal exemptions for small employers 
and work-related diseases were to be 
fully covered. There were to be no 
limitations as to time or dollar 
amount for medical or rehabilitation 

The serious deficiencies of 
state workers’ compensation 
programs and the failures of 
previous reform efforts led 

the National Commission to 
consider new strategies for 

improving workers’ 
compensation. 
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 benefits. Cash benefits for temporary 
total disability, permanent total dis-
ability, and death were to be at least 
66 2/3 percent of the worker’s average 
weekly wage, subject to maximums 
that were to be at least 100 percent of 
the state’s average weekly wage by 
July 1, 1975.  

 
The National Commission stated 

(Report 1972, 127) “that compliance 
with these recommendations should 
be evaluated on July 1, 1975, and, if 
necessary, Congress with no further 
delay in the effective date should 
guarantee compliance.” And how was 
compliance to be guaranteed? Ah, 
there’s the rub. The “obvious” en-
forcement mechanism was to impose 
a payroll tax on employers in states 
that did not comply with the 19 es-
sential recommendations, which is 
essentially the method used since the 
1930s to induce states to pass unem-
ployment insurance laws adhering to 
federal standards. However, this pay-
roll tax enforcement mechanism was 
not considered politically feasibly in 
1972, and so the National Commis-
sion relied on two other devices. 
First, federal laws would require em-
ployers to purchase workers’ com-
pensation insurance or otherwise 
secure workers’ compensation pro-
tection incorporating the 19 essential 
recommendations. Second, an indi-
vidual worker could file his or her 
claim with the state workers’ com-
pensation agency, which would be 
authorized by federal law to make 
awards consistent with the federal 
standard even if the state had not 
amended its workers’ compensation 
laws to incorporate the 19 essential 
recommendations. The National 
Commission was candid enough to 
admit (Report 1972, 128) “the enforce-
ment methods we have recommended 
lack the attribute of instant intelligi-
bility.” Not to mention the distinct 
possibility they were unconstitu-
tional.7  

 
The unanimous recommendation 

of the 18 members of the National 
Commission for the enactment of 
federal standards for the workers’ 

compensation program in 1975 if 
states did not reform their laws was 
undoubtedly a great surprise to 
workers’ compensation experts and 
Washington politicians. Not what 
you would expect from 18 members, 
almost all of whom were Republicans 
and about half of whom represented 
employers, the insurance industry, 
and state agencies. The explanation of 
this outcome is essentially that the 
National Commission concluded (1) 
state workers’ compensation pro-
grams had such serious deficiencies 
that the future of the system was in 
jeopardy; (2) a major source of the 
deficiencies was competition among 
states to see who could have the least 
expensive programs, which translated 
into the least adequate and equitable 
programs; (3) states should be given 
one last chance to improve their laws 
without federal intervention; (4) 
however, if the states did not respond 

quickly (by 1975) then federal stan-
dards were needed to prop up the 
state-run system and save it from self-
destruction. Thus, paradoxically, fed-
eral intervention – while “radical” in 
terms of the history of workers’ com-
pensation in the U.S. – was actually a 
conservative remedy that would al-
low the state-run workers’ compensa-
tion system to survive and prosper. 

 
Aftermath and Impact of the 
National Commission 

 
The Report of the National Com-

mission received front-page coverage 
in the July 31, 1972 issue of The New 
York Times. Elsewhere on the page was 
a story about a continuing investiga-
tion into a strange break-in at the 
Democratic National Headquarters. 
That was the last time news coverage 
of workers’ compensation outranked 

the saga that began at the Watergate 
office complex and culminated two 
years later in the resignation of Rich-
ard M. Nixon 

 
One consequence of the preoccu-

pation of the Nixon Administration 
with political survival is that the rec-
ommendation of the National Com-
mission that the President appoint a 
new commission to provide encour-
agement and technical assistant to 
the states to improve their workers’ 
compensation laws did not occur 
until 1974, when the Interdepartmen-
tal Workers’ Compensation Task 
Force was established with J. How-
ard Bunn, Jr., former Chairman of the 
North Carolina Industrial Commis-
sion, as Executive Director. The Task 
Force made important contributions, 
issuing a report entitled Workers’ Com-
pensation: Is There a Better Way? 
(Interdepartmental Workers’ Com-
pensation Task Force, 1977)8 and pub-
lishing nine volumes of a Research Re-
port (Interdepartmental Workers’ 
Compensation Task Force, 1979). The 
Task Force report provided a careful 
review of the extent of progress of the 
states after 1972, and noted that the 
compliance with the 19 essential rec-
ommendations had increased from an 
average of eight per state to 11 ½ in 
1976, which represented a 44 percent 
improvement. The Task Force report 
generally endorsed the analysis of the 
National Commission, although it 
specifically recommended the wage-
loss approach as the basis for cash 
benefits and also it called for more 
emphasis on rehabilitation and reem-
ployment. As to the National Com-
mission’s recommendation for federal 
standards if states did not adopt the 
19 essential recommendations by 
1975, the Task Force Report was to-
tally void of comment. 

 
If the Republican Administration 

ignored the issue of federal standards, 
the same could not be said for impor-
tant elements of Congress. Within a 
year after the submission of the Na-
tional Commission’s report, Senator 
Jacob Javits, Republican from New 
York, and Senator Harrison Williams, 

If the Republican 
Administration ignored the 
issue of federal standards, 
the same could not be said 
for important elements of 

Congress. 
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 Democrat from New Jersey, intro-
duced legislation that provided for 
federal standards for state workers’ 
compensation laws. On one hand, this 
legislation probably convinced state 
policy makers that federal standards 
were a viable threat, and this spurred 
reforms in a number of states. On the 
other hand, the Williams-Javits bill 
was premature relative to the July 1, 
1975 evaluation date for state pro-
grams proposed by the National 
Commission, and the list of federal 
mandates went well beyond the 19 
essential recommendations of the 
National Commission. I testified be-
fore Congress and opposed William-
Javits. John Lewis, former Chief 
Counsel of the National Commission, 
and I drafted our own version of a 
federal standards bill that was consis-
tent with the spirit of the National 
Commission’s Report, and offered it 
to Congress. We were unsuccessful in 
having our “bill” formally introduced, 
let alone passed, but then Williams-
Javits never was enacted either. It 
retrospect, probably the worst conse-
quence of the efforts to pass Wil-
liams-Javits is that it contributed to 
the demise of the coalition of employ-
ers, insurers, and state agencies that 
had supported federal standards in 
1972. 

 
There was another unsuccessful 

attempt to adopt federal standards 
for state workers’ compensation pro-
grams during the Administration of 
Jimmy Carter. Donald Elisburg, Assis-
tant Secretary of Labor for Labor 
Standards, led an effort to draft fed-
eral legislation that would have relied 
on the enforcement mechanism used 
in the unemployment insurance pro-
gram, which was a great improve-
ment over the enforcement schemes 
proposed by the National Commis-
sion. Unfortunately, the runaway 
inflation made the White House un-
willing to support any legislation that 
might add to cost pressures on em-
ployers and thereby aggravate the 
inflation problem and jeopardize the 
President’s prospects for re-election, 
and so the federal standards bill was 
never introduced.9 

The election of Ronald Reagan in 
1981 effectively ended any serious 
threat of federal legislation mandat-
ing federal standards for workers’ 
compensation for the balance of the 
20th century and for the foreseeable 
portion of the 21st century. And with 
the removal of that threat, a major 
impetus for reform of state workers’ 
compensation laws – at least along 
the lines envisaged by the National 
Commission – disappeared. One indi-
cation is the record of compliance 
with the 19 essential recommenda-
tions. As noted, states on average in-
creased their compliance scores from 
eight in 1972 to 11.5 in 1976. The aver-
age compliance score in 2003 stood at 
12.9 (U.S. Department of Labor, 
2003). Extrapolations of the rate of 
progress in the last quarter century 
suggests that full compliance with 
the 19 essential recommendations will 
be achieved around the middle of the 
23rd century. 

 
Relevancy and Limitations of 
the National Commission’s 
Analysis for the 21st Century 

 
How should the agenda of a new 

national commission differ from that 
of the National Commission of 30-
some years ago? While I believe that 
the basic major objectives for a mod-
ern workers’ compensation program 
and most of the 84 recommendations 
are still valid, there are several areas 
where a modern analysis could use-
fully supplement or supplant the 1972 
Report. 

 
The National Commission obvi-

ously provided an incomplete guide 
on what should be done with perma-
nent partial disability benefits. We 

essentially ran out of time and passed 
this issue onto subsequent efforts at 
the federal and state level. To its 
credit, the Interdepartmental Task 
Force did subsequently endorse the 
wage-loss approach to benefits. And 
to their credit (I say modestly), John 
Lewis and I played a major role in the 
enactment of the 1979 reforms of the 
Florida workers’ compensation pro-
gram that incorporated a dual system 
of PPD benefits (impairment benefits 
and wage-loss benefits). But realisti-
cally (I say regretfully), that reform 
effort, and in particular the wage-loss 
benefits component of the Florida 
law, was unsuccessful.10 I have spent 
much of the last 30 years conducting 
research and writing about PPD 
benefits, and I am now more pessi-
mistic about finding a solution to this 
crucial aspect of workers’ compensa-
tion than I was in 1972. 

 
The National Commission inad-

vertently also provided an incomplete 
guide on what should be done with 
occupational diseases. There was only 
a brief discussion of the topic in the 
Report (1972, 50-51), with one recom-
mendation (R.2.13) indicating that 
states should provide full coverage of 
work-related diseases.11 There were 
some other recommendations in that 
discussion dealing with criteria for 
coverage, procedures for determining 
the etiology of a disease, and the ap-
portionment of benefits when there 
were work-related and nonwork-
related causes of impairment or 
death. In retrospect, the difficult is-
sues of the determination of causation 
and the extent of disability for dis-
eases were not adequately explored. 
In defense of the National Commis-
sion, these issues were not seen as 
compelling issues at the time. To the 
credit of the Interdepartmental Task 
Force, they sponsored conferences 
and research that plumbed these is-
sues much more deeply, and to the 
credit of Peter Barth, the Executive 
Director of the National Commission, 
he subsequently became a leading 
scholar on this important issue.12 Pe-
ter’s views on the disease topic and 
other matters pertaining to the Na-

… during the last decade, 
many if not most state 

workers’ compensation laws 
have been amended to make 
it more difficult for diseases 

… to receive workers’ 
compensation benefits. 
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 tional Commission are included in a 
companion article in this issue. 

 
The issues of work-related dis-

eases are crucial for workers’ compen-
sation in the 21st Century for several 
reasons.13 First, disabilities for work-
ers are increasingly due to diseases 
(or long-term trauma with similar 
issues) as opposed to injuries result-
ing from traumatic incidents, and 
workers’ compensation has more dif-
ficulty applying the work-related 
tests for diseases than for injuries. 
Second, the workforce is aging, and 
older workers are more likely to be 
disabled from diseases than from inju-
ries. And third, during the last dec-
ade, many if not most state workers’ 
compensation laws have been 
amended to make it more difficult for 
diseases (especially those with multi-
ple causation) to receive workers’ 
compensation benefits. 

 
Medical benefits for workers’ 

compensation are also an issue that 
warrants consideration by a new 
commission. The National Commis-
sion was primarily concerned with 
those states that still imposed arbi-
trary limits on the duration or 
amount of medical care. But in the 
last 30 years, medical benefits have 
become a much more pressing prob-
lem. One reason is that as late as 1981, 
medical benefits accounted for 33.3 
percent of all benefit payments (with 
cash benefits accounting for the bal-
ance), while by 2001 medical benefits 
were 44.9 percent of all benefits 
(Williams, Reno, and Burton 2003, 
Table 7). Another reason (associated 
with the first) is that the delivery 
system for health care in the workers’ 
compensation program has become 
much more complex in these last 30 
years, with the introduction of a vari-
ety of cost-containment devices, rang-
ing from HMOs to fee schedules to 
utilization review to practice guide-
lines. In the early 1990s, as discussed 
in Burton (1997), the rapid escalation 
of health care costs in workers’ com-
pensation (and in the general health 
care system) led some analysts or 
politicians to propose integration of 

the health care delivery systems for 
work-related and nonwork-related 
medical conditions, and the resurgent 
costs of health care in recent years has 
led to a resurgence of such proposals. 

 
The rationale for the solution for 

the woes of state workers’ compensa-
tion programs proposed by the Na-
tional Commission – namely federal 
standards for state programs to offset 
the depressing influence of interstate 
competition for employers that re-
sults in meager benefits in order to 
reduce insurance costs – needs to be 
reevaluated. Competition in labor and 
product markets has intensified in 
the last 30 years as a result of deregu-
lation of important industries, includ-
ing the workers’ compensation insur-
ance market, and the globalization of 
the economy. Are federal standards to 

place a floor under vicious competi-
tion by states to attract employers by 
lowering workers’ compensation cov-
erage and benefits still a viable solu-
tion? If not, is there now a compelling 
case for a federal workers’ compensa-
tion program with uniform protec-
tion for all employees and comparable 
costs for all employers? While this 
case may not appeal to all partici-
pants in the workers’ compensation 
program, there is this factor: as state 
legislatures have been persuaded to 
tighten the eligibility standards for 
workers’ compensation benefits dur-
ing the last decade, one possible con-
sequence is that the costs of work-
related disabilities have increasingly 
been shifted to the Social Security 
Disability Insurance program 
(Williams, Reno, and Burton 2003, 
36). How long can the participants in 
the workers’ compensation program 

employ the cost-shifting strategy be-
fore it backfires and results in Federal 
intervention? The recent effort by the 
Centers for Medicare and Medicaid 
(CMS) to require workers’ compen-
sation to pay an appropriate amount 
of medical expenses before the Medi-
care program will provide benefits, as 
discussed by Welch (2004), may be a 
harbinger of Federal efforts to oversee 
and override state workers’ compen-
sation programs. 

 
Finally, what about a new Na-

tional Commission to deal with these 
issues? Personally, when I was Chair-
man, I was young, bright, brash, and 
lucky. At least one of those attributes 
has, admittedly, forsaken me. But 
“lucky” may have been the key to my 
success and to the accomplishments 
of the National Commission. Because 
I was lucky to be able to put together 
on short notice an exceptional group 
of staff and consultants, most notably 
Peter Barth, Monroe Berkowitz, and 
John Lewis, who remain my friends 
and co-conspirators (I mean, of 
course, collaborators) to this day. But 
the more critical manifestations of 
good luck were the members of the 
National Commission, who were 
willing to listen, learn, and take tough 
stands when necessary. As an exam-
ple, let me offer Mel Bradshaw who 
was then Executive Vice President of 
the Liberty Mutual Insurance Com-
pany. When he first heard of the 
spendable earnings concept as the 
basis for cash benefits, he vigorously 
asserted that it was a dumb idea. But 
by the time the Report was issued, Mel 
endorsed the spendable earnings ap-
proach as one of our greatest contri-
butions. And when the word began to 
circulate that the National Commis-
sion was on the verge of endorsing 
federal standards for state workers’ 
compensation programs and the pres-
sures built on the Commission mem-
bers to reverse that stand, Mel was 
the crucial person in persuading the 
members to stand our ground. Would 
a 21st century National Commission 
on Workers’ Compensation include 
such members? Perhaps. 

Mel [Bradshaw] was the 
crucial person in persuading 

the members to stand our 
ground. Would a 21st century 

National Commission on 
Workers’ Compensation 
include such members? 
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 ENDNOTES 
 
1. This article is a revised version of 
Burton (2003). I appreciate the will-
ingness of Robert Aurbach, Editor of 
the IAIABC Journal to allow me to use 
that article with the notation: Copy-
right 2003, IAIABC. Republished 
with permission. 
 
2. The importance of Senator Javits, a 
Republican from New York, is re-
flected in the contemporary view that 
the U.S. Senate consisted of four po-
litical parties: the Republicans, the 
Northern Democrats, the Southern 
Democrats, and Javits. 
 
3. I was then an Associate Professor in 
the Graduate School of Business at 
the University of Chicago. The Dean 
who had hired me was George Shultz, 
who by 1971 was a key official in the 
Nixon Administration, which may 
help explain my selection. In addi-
tion, the OSHAct included as one of 
the categories for representation on 
the National Commission “educators 
having special expertise in the field of 
workmen’s compensation.” I qualified 
because I had written a dissertation 
and several articles on workers’ com-
pensation. I had even already at-
tended several IAIABC Conventions, 
beginning in Miami Beach in 1963 or 
so. And, oh yes, I was a Republican. 
There were probably only two per-
sons who were Republicans and aca-
demics with expertise in workers’ 
compensation. The other was Arthur 
Larson, a distinguished legal scholar 
and an Under Secretary of Labor in 
the Eisenhower Administration. Ar-
thur was the obvious choice to serve 
as Chairman of the National Commis-
sion. However, Arthur had supported 
Lyndon Johnson in his election cam-
paign against Barry Goldwater, and 
Arthur was therefore rejected by the 
White House staff for membership on 
the National Commission.  
 
4. I recall two incidents involving the 
testimony of the IAIABC that exas-
perated many members of the Na-
tional Commission. At one hearing, a 
designated representative of the 

IAIABC agreed that if states did not 
sufficiently improve their laws 
through state action, then Federal 
standards for the state programs were 
appropriate. At the next hearing, a 
new designated representative of the 
IAIABC retracted the support for 
Federal standards. The other incident 
involved a report submitted by the 
IAIABC on the extent of state compli-
ance with the 22 recommended stan-
dards of the organization. During a 
hearing, members of the National 
Commission pointed out several obvi-
ous errors in the extent of compliance 
by contrasting state statutory lan-
guage with the results in the IAIABC 
document. The response from the 
IAIABC representative was that the 
report had been prepared on the basis 
of the information submitted by the 
states and that the IAIABC had made 
no effort to insure the accuracy of the 
information. After these incidents, the 
IAIABC abandoned its plans to pre-
sent testimony at all of the National 
Commission’s hearings. 
 
5. I think the main casualty of the 
truncated life of the National Com-
mission resulting from the belated 
appointment of the members was the 
inability to form a consensus on more 
specific recommendations for PPD 
benefits. On the other hand, I am not 
sure we could have held the members 
together much longer on the unani-
mous recommendation for federal 
standards since, as the word began to 
circulate that we were considering 
such a stance, pressures mounted on 
some members to abandon their sup-
port for this reform method.  
 
6. As noted in the Report (1972, 126), 
several members of the National 
Commission believed that a Federal 
takeover of workers’ compensation 
might be appropriate in a few years if 
the deficiencies in the state programs 
were not repaired promptly, but they 
also believed these deficiencies could 
be overcome by the states. 
 
7. Another consequence of the en-
forcement mechanism is that the 19 
essential recommendations were se-

lected in part because they could be 
enforced by suits against employers 
or by employees against their employ-
ers. This meant, for example, that 
none of the National Commission’s 22 
recommendations for the effective 
delivery system were included in the 
19 essential recommendations, even 
though many of them were as impor-
tant as the essential recommenda-
tions. 
 
8. The 20-page report of the Interde-
partmental Workers’ Compensation 
Task Force was submitted on January 
19, 1977, the last day of the Admini-
stration of President Gerald Ford. 
 
9. The annual inflation rate exceeded 
10 percent in 1979 to 1981, the last 
thee years of the Carter Presidency. 
 
10. Chapter 7 of Berkowitz and Bur-
ton (1987) examines the transforma-
tion of Florida to a wage-loss state. 
As recounted there, Governor Robert 
Graham appointed an advisory com-
mittee (which I chaired) to evaluate 
the 1979 legislation. We unanimously 
recommended that the law not be 
signed because of its flaws. He ig-
nored our advice. 
 
11. The Department of Labor contin-
ues to monitor the extent of state 
compliance with the 19 essential rec-
ommendations of the National Com-
mission. The latest compilation (U.S. 
Department of Labor, 2002) shows 
that all 50 states complied with rec-
ommendation R2.13 (All states should 
provide full coverage for work-related 
diseases) as of July 2002. However, 
the only factor considered by the De-
partment of Labor in determining 
compliance is whether the state lim-
its compensable diseases to those on a 
statutory schedule. While all states 
have now eliminated such restrictive 
schedules, the clear intent of the Na-
tional Commission was that diseases 
were to be treated no differently than 
injuries in determining compensabil-
ity. In fact, most, if not all, states 
place more restrictions on diseases 
than injuries, and therefore arguably 
should not be given credit for com-
plying with recommendation R2.13. 
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 12. The best treatment of occupa-
tional diseases is still Barth with 
Hunt (1980). 
 
13. The issues in this paragraph are 
examined in greater detail in Burton 
and Spieler (2001). 
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Art Buchwald, a humor columnist 
for the Washington Post, once wrote 
that there is a small island in the Po-
tomac where reports of national com-
missions are taken to be buried. In-
deed there is a very long list of com-
missions that totally disappeared 
from consciousness almost immedi-
ately after the news conference that 
accompanied the release of the com-
mission’s report. Since the National 
Commission on State Workmen’s 
Compensation Laws is still often 
cited in forums and in public policy 
debates, it seems premature to an-
nounce that funeral arrangements for 
the report are in order. This paper 
will provide some added thoughts 
about the National Commission and 
on its subsequent impact. 

 
For persons who were not con-

cerned with workers’ compensation 
in 1971-72, their knowledge of the 
National Commission may be limited 
to its Report, or possibly also to the 
Compendium on Workmen’s Com-
pensation and the Supplemental 
Studies that were also products of its 
work. The Compendium is a volume 
that sought to describe the existing 
characteristics of the state laws and 
practices, often quantitatively, while 
the Supplemental Studies were a se-
ries of staff and commissioned re-
search papers covering a wide range 
of topics. But for those who have only 
since become involved with workers’ 
compensation, what may not be well 
understood are the difficulties that 
the Commission had to overcome to 
produce a meaningful report. That 
said, the Commission also had one 
extraordinary advantage going for it 
that will be noted below. 

 
The National Commission was 

the direct product of Section 27 of the 
Occupational Health and Safety Act 
of 1970. Only after the Commission 
ended its work did I learn that it was 
principally the product of a staff per-

son working for Senator Jacob Javits 
of New York. In a conversation with 
Eugene Mittelman, he acknowledged 
that his proudest accomplishment in 
serving for many years as a Senate 
staffer was to have this section in-
serted into the OSHA legislation. In-
serting this section into the legisla-
tion was no simple matter. The crea-
tion of the National Commission was 
perceived by many at the time to be a 
serious threat to the state systems. 
That fear was not totally irrational. In 
the late 1960s and early 1970s the con-
tinuing back and forth of our federal 
system was moving swiftly towards 
an all-powerful federal role at the 
expense of the states. Consider sim-
ply a few examples. In 1969 the fed-
eral government replaced the states as 
the source and monitor of health and 
safety standards in the coal mines. 
More significantly, perhaps was that 
the Coal Mine Health and Safety Act 
of 1969 instituted a federal entitle-
ment to compensation benefits to 
coal miners and their survivors who 
were disabled or died due to “Black 
Lung” disease. The reason for the 
health and safety and the compensa-
tion actions was the perception that 
the states had failed in their responsi-
bilities and that the Federal govern-
ment was left with little choice but to 
step into the breach. Within a year 
the Occupational Health and Safety 
Act of 1970 essentially replaced exist-
ing state programs. A linkage to So-
cial Security was established (again) 
in 1965 when the offset between So-
cial Security Disability Insurance 
(SSDI) and state workers’ compensa-
tion benefits was enacted, which lim-
ited the combined total of workers’ 
compensation and SSDI benefits.1 
Much of the welfare system that had 
been directed by the states was feder-
alized in 1974 with the passage of 
legislation creating Supplemental 
Security Income. In that year Con-
gress expanded the coverage under 
the Fair Labor Standards Act to pro-

vide minimum wage and overtime 
hours protection to state and local 
government workers.2  

 
The point is simply that at the 

time of the National Commission 
there was some justification for the 
serious concern on the part of certain 
stakeholders that the state work-
men’s compensation would be 
“federalized.” Aside from state admin-
istrators and attorneys who made 
their living from the state programs, 
the insurance industry had a major 
stake as well, particularly if federali-
zation meant that the prospective 
financing mechanism would shift to 
Social Security and bypass private 
carriers. Some employers and their 
representatives also were fearful that 
any federal takeover would cause the 
costs of workers’ compensation to 
increase. We later learned that some 
very large employers believed that it 
would be less costly, administratively, 
for them to operate with a single, con-
sistent system; multi-state operations 
incurred administrative costs within 
each state. While these employers 
might have supported full federaliza-
tion of the program, they were reluc-
tant to enter into open conflict with 
others in the business community.  

 
In reality, during the life of the 

Commission it became clear that ad-
vocates of change and particularly of 
federal involvement were hoping that 
federal minimum standards could be 
imposed on the states. Those favoring 
this outcome wanted states to be 
forced to improve their programs but 
not to have Washington take them 
over. The worst fears of the insurance 
industry, that workmen’s compensa-
tion would be rolled into the Social 
Security system, seemed entirely un-
warranted, at least for the immediate 
future. That realization was one of 
the factors that allowed the industry 
– and its representatives on the Com-
mission – to support the reforms that 

Some Reflections on the National Commission and its Legacy 
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 the Commission advocated. Further, 
it explains why several individuals 
from the insurance industry lobbied 
vigorously for those reforms in some 
states after the Commission issued its 
report. They believed that improve-
ments in the state systems would 
forestall federal involvement in the 
form of federal standards imposed on 
the states and the carriers, or even a 
full takeover. 

 
The work of the Commission was 

made more difficult by the absence of 
research and data that shed light on 
the state programs. That was com-
pounded by the absence of individu-
als with any experience in analyzing 
the state programs, in either single or 
multiple jurisdictions. With two ex-
ceptions, namely Lloyd Larson, who 
was detailed to work for the Commis-
sion by the Department of Labor, and 
Daniel Price, who was loaned by the 
Social Security Administration, the 
staff was comprised almost entirely of 
virtual novices in the field. The Com-
mission’s chief counsel, John Lewis, 
had some familiarity with issues out-
side of his home state through assist-
ing Arthur Larson in the preparation 
of his multi-state treatise on work-
men’s compensation. However, John 
was primarily a practicing workers’ 
compensation attorney in Florida, 
and in large measure his experience in 
the field was limited to that state. 
The federal government had devoted 
virtually no resources previously to 
acquiring data on the state programs, 
and the states were almost totally 
bereft of data about their own sys-
tems. While there are never enough 
or the right kind of data to satisfy the 
research community, in retrospect the 
degree to which that has changed 
over the past three decades seems 
extraordinary. And while the number 
of researchers in the field is still com-
paratively small, it has grown expo-
nentially from the tiny base that ex-
isted in the early 1970s.  

 
Despite these challenges, the Na-

tional Commission itself had one tre-
mendous advantage that enabled it to 
produce a report with little dispute. 

Even in the absence of hard evidence 
and data, it was virtually impossible 
to avoid concluding that the state 
systems were in terrible disrepair. 
With hindsight, it is clear that had 
more information existed and been 
available, this conclusion would not 
have been weakened. Indeed, it is 
likely that with additional informa-
tion the programs would have looked 
even worse than they did based on 
the scant information that existed. 
Still, on the core issues of coverage 
and benefits, the states were hardly 
treating injured workers adequately 
or equitably. What brought that 
home inescapably emerged from the 
various hearings held around the 
country by the Commissioners. An 
example is still vivid in my mind. A 
very large Texas insurance company 
asked to testify before the Commis-
sion, and in the course of their pres-
entation introduced a young man 
who was rendered quadriplegic by his 
contact with an electric power line 
while climbing a utility pole. The in-
surers argued that the system worked 
well, as evidenced by the fact the 
young worker was receiving health 
care and cash benefits in accordance 
with the state’s law. However, upon 
questioning, the benefit amount was 
hard to defend. As of 1/1/72, Texas law 
replaced only 60 percent of an injured 
worker’s wage, subject to a maximum 
of $49 per week. The state’s average 
weekly wage at that time was $134 so 
the maximum benefit represented 
only 36 percent of the average wage in 
the state. Moreover, since the benefit 
was not inflation adjusted and con-
cerns about inflation in the early 
1970s were understandably high, the 
injured worker could only look for-
ward to seeing this benefit decline in 
real terms. Worse, the benefit for that 
worker was not a lifetime benefit, so 
at some future point the benefit 
would be terminated. The gap be-
tween the insurers’ perception that 
this was an exemplary case of the 
system working well and the reality 
for that worker hardly could have 
been greater, nor could that be missed 
by the Commissioners who attended 
that hearing. 

The single most critical decision 
for the Commission was whether it 
should call for recommended 
“guidelines” or impose “standards” on 
the states. These terms simply repre-
sented the difference between a man-
datory versus a (minimal) recom-
mended set of standards for the states 
to adopt. In the end what appeared to 
be a compromise was agreed upon 
with the voluntary approach to be 
used and the states’ actions to be 
monitored. As such, the July 1972 
report urged that Congress evaluate 
the states’ compliance with the essen-
tial recommendations and if neces-
sary “… with no further delay in the 
effective date should then guarantee 
compliance with these [19 essential] 
recommendations.”  

 
One means of reaching compro-

mise and ultimately agreement was to 
avoid being too specific about the 
criteria to be used in evaluating com-
pliance by the states. Some of the 
essential recommendations could be 
measured with alternative criteria. 
And some of the essential recommen-
dations were simply more important 
than others. What if the states met 
most of the 19 but missed on the most 
important ones? What if a state 
missed compliance with a standard 
but only marginally? And what if 
most states met all the essential rec-
ommendations but a few states 
missed badly to meet the norm? In 
retrospect the Commission appears 
to have been wise not to tackle these 
“details.” Aside from the fact that the 
Commission found itself running out 
of time and that each of these ques-
tions could have led to lengthy con-
troversy, dealing with them could 
have led to undermining the fragile 
compromise that emerged in the Re-
port. Though such details were im-
portant ones, ultimately they would 
be resolved in the larger political 
arena were Congress to move ahead 
on the central recommendation to 
legislate after July 1, 1975 if the states 
did not improve their laws.  

 
Of course the “compromise” that 

would have led to federal legislation 
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 in 1975 if the states did not voluntar-
ily meet (some or most of) the 19 es-
sential recommendations did not re-
sult in any effective action by Con-
gress. Clearly, the Nixon-Ford ad-
ministrations opposed any moves 
that would lead to federal involve-
ment in the state programs. As a 
means of demonstrating some con-
cern about workers’ compensation 
without doing anything to change the 
status quo, the White House decided to 
take steps that would allow it to de-
fer any action that would jeopardize 
the system. Two measures were 
agreed upon as a way of showing 
some movement, while the underly-
ing motive was to stall. (I actually 
participated in several of these meet-
ings.) The first was to create an inter-
departmental task force to conduct 
further research into workers’ com-
pensation. The second step was for 
the U.S. Department of Labor to name 
a person in its regional offices to 
work with the States, as needed, to 
assist in improving their state laws.3 
This enabled the administration to 
show that it not forgotten workers’ 
compensation. 

 
The other “big” question regard-

ing possible congressional action that 
the Commission did not address was 
one that a number of us wrestled 
with over the years following the Re-
port of the National Commission. If 
the federal government was to impose 
minimum standards on the states, but 
the states were to administer the laws 
and be allowed to operate above the 
threshold levels set by federal law, 
what would be the appropriate 
method of imposing compliance? 
What method could be used to force 
the states to bring their laws into 
compliance? After several post-
Commission years, no satisfactory 
method emerged. Perhaps if there had 
been widespread interest in forcing 
compliance upon some or all of the 
states while retaining the core state 
systems, some imaginative method 
would have emerged. The one method 
that seemed capable of accomplishing 
the goal was copying the tactic that 
led to the rapid adoption by all of the 

states of unemployment insurance 
laws in the late 1930s. Essentially, 
that was achieved by imposing a 3 
percent federal payroll tax on em-
ployers, but forgiving employers hav-
ing to pay (all but .3 percent of) the 
tax if they operated in a state with a 
minimally acceptable unemployment 
insurance law. The most learned 
scholar of workers’ compensation, 
Arthur Larson, advised privately 
against using this technique on 
grounds that it was too powerful a 
device to enforce compliance on the 
states. He noted that after the method 
was used in the 1935 statute that cre-
ated the unemployment system, Con-
gress never used the method again.4 

 
The National Commission gave 

little attention in its report, its re-
search activity, or in the public hear-
ings to the subject of occupational 
diseases. There are several explana-
tions (rationalizations?) for what 
appears in hindsight as a shortcom-
ing. First, there was little interest in 
the matter at the time, coal miners 
aside. The asbestos catastrophe was 
not yet on radar screens. Data were 
virtually non-existent. Though it 
would later generate substantial in-
terest in the field, NIOSH (the Na-
tional Institute for Occupational 
Safety and Health) was in its infancy. 
Still, broadly construed occupational 
illnesses were an issue as they related 
to matters of compensability. The 
Report did discuss compensation in 
“heart cases,” a subject that had long 
been of interest to legal scholars and 
practitioners in the field. Second, the 
Report acknowledged that the “by 
accident” provision found in many 
state statutes had been interpreted in 
such a way as to rule out compensa-
tion for certain slow-to-develop con-
ditions, and the Report recommended 
that the accident test should be 
dropped. Finally, the Commission 
spoke to the issue of schedules of dis-
eases that could be compensated. 
Briefly, many jurisdictions (including 
many today outside the U.S.) list dis-
eases that can be presumed to be 
occupationally caused and therefore 
compensable. While scheduling dis-

eases can make considerable sense (at 
least to me), there are several prob-
lems that can be associated with this 
approach. First, if the schedule of 
potentially compensable diseases is 
an exclusive schedule, it rules out 
compensation for diseases that are 
not on the list, regardless of the facts 
in the case. Secondly, if the schedule 
is not updated with some frequency, 
as new scientific and epidemiological 
discoveries are made, diseases that 
should be added to the schedule re-
main unlisted, making it difficult or 
impossible for claimants to receive 
benefits when they appear to be war-
ranted. The problems of these dis-
eases schedules (exclusive and/or 
inflexible) caused the Commission to 
add as a recommendation, “...that all 
States provide full coverage for work-
related diseases.”5 It would be diffi-
cult to find anyone today who would 
openly quarrel with this recommen-
dation. There was little debate about 
it in the Commission. It was an easy 
recommendation to add to the list of 
“essential recommendations.” The 
sole problem with it was that it over-
looked the key issues relating to oc-
cupational diseases that existed at the 
time, and that are still largely present 
today. This is demonstrated by the 
fact that the Commission inserted a 
table that identified the number of 
states that had “full coverage of occu-
pational diseases,” and it reported 
that 41 of the 50 states already met 
the recommended standard.6 Indeed, 
by the narrowest of constructions 
this could be correct, as a number of 
states may have eliminated certain 
barriers to obtaining compensation 
for occupational illnesses. However, it 
did not and does not reflect the im-
portant obstacles that prevent certain 
(potential) claimants from receiving 
medical and indemnity benefits. 

 
Though occupational disease 

seemed to be a minor issue to many in 
the workers’ compensation field, it 
was hardly irrelevant, as some Com-
missioners stated privately. In the 
mid-1960s the Atomic Energy Com-
mission (AEC), together with the 
U.S. Department of Labor, undertook 
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 one of the most systematic ap-
proaches to occupational disease 
compensation.7,8 The studies were 
touched off by concerns that the 
AEC’s workers found it difficult to 
gain benefits from their state work-
ers’ compensation agencies for ill-
nesses that they attributed to radia-
tion exposure.9 As the studies were 
undertaken it became clear that ra-
diation-induced illnesses or fatalities 
were not unique. Volume IV of the 
series concluded that problems ex-
isted with regard to claims for asbes-
tos or beryllium caused diseases. 
Overall a consistent finding was that 
there was a (surprising) dearth of 
claims for occupational diseases. For 
example, Professor O’Toole con-
cluded: 

 
“The volume of claims for 

delayed consequences of radia-
tion exposure is surprisingly 
small. There appear to be 
fewer claims filed than would 
be expected, considering (a) 
present medical knowledge of 
the biological effects and (b) 
the number of serious acciden-
tal exposures known to have 
taken place. Although the ex-
amined claims cover a wide 
variety of alleged diseases, 
there is a noticeable absence of 
claims for some diseases 
which have been demon-
strated through medical re-
search to be among the conse-
quences. This is most striking 
in the Colorado cases, where 
the only claims are for lung 
cancer.”10 
 
Concerns about occupational dis-

ease are actually centuries old, and 
difficulties regarding the compensa-
tion for such illnesses, either under a 
tort scheme or workers’ compensa-
tion, were not unknown at the time of 
the Commission.11 Still, aside from the 
efforts of some dedicated staff at the 
AEC and the successful pressure of 
some legislators from the coal mining 
states that led to the Black Lung pro-
visions in the Coal Mine Safety and 
Health Act of 1969, workers’ compen-

sation for occupational illnesses had a 
very low profile in 1971. Precisely 
what changed that is difficult to es-
tablish. One might note that the early 
1970s found a growing concern re-
garding matters of health and the 
environment. Early in the 1970s the 
linking of the deaths of nine employ-
ees of Goodrich Rubber Co. to their 
exposure to vinyl chloride received 
widespread attention. What made 
the cases so dramatic was the very 
rare form of cancer that killed these 
men, seemingly ruling out other pos-
sible causes of the disease. In 1972 the 
Ford Foundation commissioned a 
study of occupational health and 
safety. The result was a wide-ranging 
study by Nicholas Ashford that found 
public policy at the time to be wholly 
inadequate, needlessly dangerous, 
and generally unfair to the interests of 
workers and their families. Among 
the many criticisms that emerged 
from this genuinely seminal work was 
that of the National Commission’s 
report, in part for its cautious ap-
proach to the future role of the federal 
government. Ashford found the weak-
est part of the Report to be in the area 
of occupational disease, stating: 

 
“The area in which the 

report of the National Com-
mission on State Workmen’s 
Compensation Laws seems 
most deficient is the coverage 
of occupational diseases. . . In 
summary, the report provided 
too little real analysis of the 
problems involved in the cov-
erage of occupational dis-
eases.”12 

 
Ashford even suggests that work-

ers’ compensation contributed to the 
problems of disease. Along with un-
derreporting, an inappropriate short-
fall in claims volume contributes to 
giving a low profile to the problem. 
The result is a low degree of public 
attention and the absence of demands 
by the public for policies that would 
curb the incidence of such illnesses. 
In his view, the extent of occupa-
tional illness in the U.S. was (is) 
vastly understated. And in agreement 

with most studies that occurred both 
before his work and since then, he 
believes that workers’ compensation 
does not provide protection for most 
of those who have succumbed to dis-
ability or death from such illnesses. 
He argued: “…factors have combined 
to keep occupational disease claims 
well under 1% of all compensation 
payments. Yet the burden of disabil-
ity and death from occupational dis-
ease may be as great as or greater than 
the burden from accidents.”13  

 
The mounting interest in occupa-

tional disease and its compensation 
contributed to a high level of activity 
from the 1970s for more than a dec-
ade. The growing realization that 
asbestos had harmed (hundreds of) 
thousands of workers, among other 
revelations, was beginning to provide 
some substance to the arguments of 
those who claimed that an occupa-
tional disease crisis was at hand. The 
Interdepartmental Task Force was 
persuaded to undertake a study of 
compensation for diseases, and it held 
a conference to bring together the 
occupational health community with 
the small number of workers’ com-
pensation researchers. A variety of 
measures in the Congress stirred the 
pot, though the driving force tended 
to be the larger issue of a federal role 
in workers’ compensation, along with 
some recognition of the disease prob-
lem. Interest in federal legislation for 
diseases crossed party lines. Senator 
Taft (R-Ohio) introduced legislation 
in 1973 that would have provided 
compensation for those with occupa-
tionally induced respiratory illnesses. 
Senators Williams (R-NJ) and Javits 
(R-NY) introduced several measures, 
beginning in 1973 with S. 2008. Javits 
had been one of the major backers of 
the Occupational Safety and Health 
Administration (OSHA) legislation 
and along with his staff was largely 
responsible for the insertion of Sec-
tion 27 of that law, which created the 
National Commission. Among other 
measures the bill would have had the 
Secretary of Health, Education and 
Welfare (the predecessor to today’s 
Department of Health and Human 
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 Services) assess criteria to determine 
which illnesses are work-caused, and 
it would have loosened compensabil-
ity standards in a manner that would 
have made claims for diseases more 
successful. A later measure to bring 
federal standards into the state sys-
tems, S. 3060, also contained a con-
troversial provision that would have 
given the Secretary of Labor regula-
tory authority to improve coverage of 
occupational diseases, and it also gar-
nered inadequate support.14  

 
Amendments to the Black Lung 

law in 1977 further loosened eligibility 
criteria for those seeking benefits, 
greatly expanding the numbers of 
beneficiaries. That followed on the 
heels of the 1972 amendments to the 
original law, which greatly widened 
the standards for compensation.15 
Both measures contributed to the 
interest in compensation for occupa-
tional diseases. However, the effort to 
vastly broaden eligibility criteria for 
Black Lung claimants may also have 
created a backlash, instilling a fear 
that other federal occupational dis-
ease compensation legislation would 
lead to huge numbers of claimants 
and substantial costs for businesses. 

 
A study that I wrote with Allan 

Hunt in 1980 argued that the extent 
of claims for occupational diseases 
was far below what might be ex-
pected given the incidence of such 
occurrences.16 It was difficult to prove 
the case, however. One could point to 
barriers in state laws that made it 
difficult or impossible to be granted 
benefits for an illness and to the abso-
lute paucity of claims in those rare 
instances where data were available. 
Still, how was one to prove that there 
were actual incidents where claims 
were not filed but the disease was 
work-caused? The opportunity to do 
this came shortly thereafter. Dr. Ir-
ving Selikoff of Mt. Sinai School of 
Medicine had developed a reputation 
as an expert in asbestos-caused dis-
eases. Among other research, he had 
worked closely with members of the 
insulators’ workers labor union, a 
group that had particularly high risk 

of developing asbestos-caused occu-
pational disease. By working with a 
large cohort of these workers over a 
number of years, Selikoff identified a 
group whose deaths he attributed to 
asbestos exposure.17 Selikoff allowed 
us to contact survivors of these work-
ers and interview them. Of 995 possi-
ble decedents, partial or completed 
interviews were conducted with 792 
survivors.18 Our findings indicated 
that while most of these workers 
were forced to stop working because 
the illness ultimately killed them, 
fewer than 30 percent had sought 
workers’ compensation disability 
benefits for their condition. (Exactly 
one-half of this group of applicants 
actually was awarded disability bene-
fits. While some had their claims de-
nied, most of the others had their 
claims pending at the time of death.) 
Subsequent to Selikoff’s examination 
of the deceased worker’s medical re-
cords, he usually corresponded with 
the survivors and/or the union to in-
form them when he found that the 
death was due to asbestos exposure.  

 
If any group of workers could be 

expected to use the workers’ compen-
sation system, it was this group and 
their survivors. The union is a small 
one with its members educated to the 
risks of asbestos exposure, a sub-
stance they had worked with regu-
larly. It is also likely that the publicity 
surrounding asbestos meant that fam-
ily members were aware of the haz-
ardous nature of the work. In most 
cases the diseases that first disabled 
and then killed these workers did not 
overtake them so suddenly that there 
was no time to find assistance or in-
formation about gaining benefits. In 
most cases the survivors were in-
formed by Dr. Selikoff or the union of 
the role that asbestos played in the 
death. For all these reasons, if any 
group of survivors could be expected 
to seek workers’ compensation for 
the death of a husband or other family 
member, it would likely be this group. 
Yet, our survey found that 64 percent 
of the survivors did not file a claim for 
death benefits for workers’ compen-
sation. The bottom line is that work-

ers’ compensation was certainly not 
being used by either workers or their 
survivors in cases of occupational 
disease associated with asbestos. 

 
Serious difficulties in obtaining 

compensation for and underreporting 
of occupational disease cases were 
hardly limited to the United States. 
Even those systems that were gener-
ally perceived as more “worker-
friendly” than those found in the U.S. 
seemed to have parallel difficulties. In 
Ontario, a province with a workers’ 
compensation agency that was typi-
cally more liberal than most, if not all, 
the American states at that time, 
standards for the compensation of 
asbestos-caused disease appeared to 
be difficult for claimants and inflexi-
ble.19 Overall, there were surprisingly 
few claims for asbestos-caused dis-
ease, and of those many were denied. 
  

There has been awareness and 
publicity of the plight of atomic en-
ergy workers with radiation-induced 
illnesses at least since the late 1950s. 
It has been more than a generation 
since the enactment of the Black Lung 
law, the work of the National Com-
mission, and the onset of the extraor-
dinary attention given to compensat-
ing workers with asbestos-caused 
diseases. One might be led to believe 
that underreporting of occupational 
diseases is no longer a reality. No 
doubt, the problems both of reporting 
and of gaining a measure of compen-
sation are less severe in the 21st cen-
tury than in earlier years. Yet a steady 
stream of research suggests that the 
problems remain substantial, even if 
they are smaller in scope today than 
they were decades ago. Biddle et al. 
report that an estimated 9 to 45 per-
cent of persons with occupational 
illnesses are likely to file claims for 
workers’ compensation benefits.20 
Substantial underreporting was also 
identified by Pransky et al.21 Rosen-
man et al. found that physicians in 
Michigan were seldom likely to re-
port instances of occupational illness, 
despite the legal requirement to do 
so.22 Despite these findings there ap-
pears to be little interest in legislation 
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 at the federal level to educate workers 
and their survivors about the rights to 
benefits that many appear to be fore-
going. While several of the states 
have enacted legislation to require 
more accurate reporting by health 

care providers and employers of in-
stances of occupational disease, pro-
gress is measured in very small incre-
ments. Would a more aggressive 
stance in 1972 by the National Com-
mission regarding occupational dis-

ease find us in a different position 
than we are more than 30 years later? 
I doubt that it would.  

 
 

ENDNOTES 
 

1.  An offset was originally included in 
the 1956 law that established SSDI, 
but it was removed in 1958. 
 
2.  However in 1976 this very signifi-
cant step was found by the U.S. Su-
preme Court to be too great a usurpa-
tion of state responsibilities in Na-
tional League of Cities v. Usery (460 U.S. 
833). 
 
3.  The highly political environment at 
the time was reflected in the demise, 
virtually overnight, of the Interde-
partmental Task Force. The final re-
port of the Task Force had been 
rushed out in the last days of the Ford 
administration with some confusion 
about its content and who the signers 
were to be. Further, early on the 
morning that President Carter was 
inaugurated in 1977, the locks on the 
doors of the Task Force offices were 
changed without providing replace-
ment keys for the remaining staff. 
 
4.  A discussion of this issue, includ-
ing the pros and cons of using the 
unemployment insurance approach 
can be found in Johnson 1965.  
 
5.  Recommendation R 2.13. 
 
6.  Table 2.6. 

 
7.  In a series of studies, including 
hearings, see U.S. Department of La-
bor and Atomic Energy Commission 
1965-1968. Several of the volumes are 
undated but they appear to have been 
printed between 1965 and 1968. 
 
8.  The Atomic Energy Commission 
was the predecessor of the Depart-
ment of Energy.  Based on informa-
tion that led to the enactment of the 
Energy Employees Occupational Ill-
ness Compensation Program Act of 
2000, and the early experience of that 
law, many of the recommendations 
found in these earlier studies were 
largely or totally neglected. In par-
ticular, see the recommendations 
from the report of O’Toole 1965. 
 
9.  Credit needs to be given also to 
Earl Cheit for his alert that radiation-
caused disease was problematic in the 
workers’ compensation system. See 
Cheit 1957 and Cheit 1959. 
 
10.  O’Toole 1965, pp. 34-35.  
 
11.  Indeed, the Act creating the Com-
mission charged it with undertaking 
a comprehensive study and evaluation 
of, among other things, “…standards 
for determining which injuries or 
diseases should be deemed com-
pensable…” (Section 27, (d) (1) (I)) . 

 
12.  Ashford 1976, pp. 302-303.  
 
13.  Ashford 1976, p. 416. 
 
14.  A good way to measure the reac-
tion to the proposed bill by the inter-
est groups can be seen in National 
Workers’ Compensation Standards 
Act of 1978, Hearings before the Sub-
committee on Labor of the Commit-
tee on Human Resources, U.S. Senate, 
95th Congress, 2nd Session on S. 3060, 
U.S. GPO, 1978. 
 
15.  The development of these amend-
ments and their impacts are described 
in Barth 1987.  
 
16.  Barth and Hunt 1980. 
 
17.  In most cases he autopsied the 
deceased persons to assist him in de-
termining the nature of the underly-
ing illness. 
 
18.  Barth 1982a. 
 
19.  Barth 1982b.,  
 
20.  Biddle et al. 1998. 
 
21.  Pransky et al. 1999. 
 
22.  Rosenman et al. 1997. 
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