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CCC: FUNDING FOR CONSERVATION ACTIVITIES IN THE KLAMATH PROJECT 

Summary  

Section 5(g) of the Commodity Credit Corporation (CCC) Charter Act authorizes CCC to carry 
out conservation or environmental programs authorized by law.  The authorization is not limited to 
programs otherwise authorized for CCC funding specifically; otherwise, the provision, which was 
enacted in 1996, would be superfluous. 

Nor is the authorization limited to programs authorized for implementation by the Secretary of 
Agriculture or agencies within the U.S. Department of Agriculture (USDA).  CCC itself is not an 
agency of the USDA; rather, it is an agency and instrumentality of the United States as provided in 
section 2 of the CCC Charter Act. 

There is specific authority, in section 4(b) of the Klamath Basin Enhancement Act of 2000, as 
amended, for activities to “align water supply and demand in the Klamath Project.”  The Klamath 
Project Drought Response Agency (KPDRA) currently operates such a program based on contracts 
with the U.S. Bureau of Reclamation (Reclamation).  The program is severely underfunded for 2021, 
which is poised to be the worst year ever of irrigation water availability in the 115-year history or the 
Klamath Project. 

Klamath Water Users Association (KWUA) urgently requests that $50 million in CCC funding 
be disbursed for use in the KPDRA’s programs.  Time is of the essence. 

Background  

Unlike most federal entities, CCC does not receive its funding through the normal 
appropriation process.  CCC conducts almost all of its activities using a borrowing authority 
established in section 4(i) of the CCC Charter Act, 15 U.S.C. § 714b(i).   

Under this provision, CCC may borrow funds from the Treasury of the United States, with a 
limit on outstanding borrowing to $30 billion.  For example, if CCC makes a loan to an entity, it 
borrows funds from the Treasury to make the loan and its $30 billion “credit limit” is reduced; when 
the loan is repaid, CCC repays the Treasury and the ability to borrow that amount is restored.   

When CCC makes a payment to an entity, that outlay results in a net loss to CCC as there will 
not be a repayment to CCC and no repayment by CCC to the Treasury.  Once CCC has used the entire 
borrowing authority to make loans and payments, it ceases to expend funds until loan repayments are 
made or until Congress replenishes CCC for its net realized losses under 15 U.S.C. § 713a-11.   

That provision authorizes an appropriation for the amount of CCC’s net realized losses as of 
the end fiscal year.  If CCC will exhaust its borrowing authority before the end of the fiscal year, 
Congress must appropriate funds in a supplemental appropriation act to restore some or all of the net 
realized losses incurred at that time; if there is no appropriation prior to the end of the fiscal year, CCC 
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ceases to make expenditures.  Only once since 1948 (in the late 1980s) did CCC cease operations due 
to a lack of borrowing authority. 

This expansive authority to expend funds without an advance appropriation is held in check by 
specific spending limits in statutes that authorize individual CCC-funded programs and, in theory, by 
required congressional approval of CCC’s annual budget under the lead-in sentence of section 5 of the 
CCC Charter Act: 

In the fulfillment of its purposes and in carrying out its annual budget programs submitted to 
and approved by the Congress pursuant to chapter 91 of title 31, the Corporation is authorized 
to use its general powers only to . . . . 

The CCC budget is prepared annually and included as a part of the President’s budget 
submitted to Congress.  Congress has never approved the entire budget proposal of any President nor 
has it specifically approved any annual budget of CCC.  In practice, CCC will conduct its business as 
set forth in the budget unless Congress expressly prohibits it from acting, generally through a 
limitation in the General Provisions portion of the appropriation act applicable to the Department of 
Agriculture.   

CCC’s regular expenditures (loans, payments, credit guarantees, and transfers to other entities) 
can be characterized as one of four types:  

• An expenditure mandated by Congress under an act other than the CCC Charter Act, e.g., 
the various Farm Bills;  

• An expenditure mandated under the CCC Charter Act, e.g., farm facility loans made under 
section 4 of that Act;  

• An expenditure within the discretion of the Secretary under any authority other than the 
authority listed in section 5 of the CCC Charter Act (that is, any other act or activities 
taken, for example, under sections 4 or 11 of the CCC Charter Act); or  

• A discretionary expenditure by the Secretary under section 5 of the CCC Charter Act.  

Again, in theory, these or any other types of expenditures are to be included in CCC’s annual 
budget.  In 1948, Congress captured these four types of expenditures to be included in the CCC budget 
by listing in subsections (a) through (f) of section 5 the very broad principal discretionary authorities of 
the CCC (its core functions at that time) and by capturing the other three types of actions in 
subsection (g): “(g) Carry out such other operations as Congress may specifically authorize or provide 
for.” 

Accordingly, under the 1948 through 1995 versions of section 5, activities that CCC would 
undertake pursuant to subsections (a) through (f) were to be included in its budget as well as any other 
action that Congress specially authorized CCC to carry out.   

For example, these other authorizations, both discretionary and mandatory, included:  (1) the 
price support, income support, and disaster assistance programs authorized by the Agricultural Act of 
1949; (2) international development activities under the Agricultural Trade Development and 



Page 3 
 
 

 

Assistance Act and the Food for Progress Act of 1985; (3) export promotion programs under the 
Agricultural Trade Act of 1978; and (4) the Conservation Reserve Program under Title XII of the Food 
Security Act of 1985 (1985 Act).   

All of these acts and all other post-1996 acts allowing for the use of CCC funds contain 
language explicitly referencing CCC such as that found in section 1601(a) of the Agricultural Act of 
2014 which applies to the major commodity programs currently in effect:  

(a) USE OF COMMODITY CREDIT CORPORATION.- The Secretary shall use the 
funds, facilities, and authorities of the Commodity Credit Corporation to carry out this 
title.   

Broad Conservation Authority Established: 1996 Farm Bill  

The Federal Agriculture Improvement and Reform Act of 1996 (1996 Farm Bill) made major 
changes to agricultural programs that had been in place since the 1930s.  

In addition to eliminating the requirements that producers must restrict the production of 
certain commodities in order to receive income support payments and price support loans and 
payments, the Farm Bill greatly expanded the number of conservation programs funded by CCC.  
Title XII of the 1985 Act authorized the use of CCC funds to carry out the Conservation Reserve 
Program, the first time CCC funds were mandated to carry out a major conservation program.  

The 1996 Farm Bill and subsequent acts amended Title XII to include other conservation 
programs that currently involve annual expenditures by CCC in excess of $3 billion.  All of these 
authorizations made specific references to the use of CCC.  Notably, section 1241 of the 1985 Act 
(16 U.S.C. § 3841) provides the following funding mechanism for those major conservation programs 
funded by CCC: 

(a) For each of fiscal years 2014 through 2023, the Secretary shall use the funds, 
facilities, and authorities of the Commodity Credit Corporation to carry out the following 
programs under this title (including the provision of technical assistance) . . . . 

Accordingly, for section 5 budget purposes, all of these conservation programs are 
encompassed in subsection (h) (originally enacted in 1948 as subsection (g)) as Congress has 
specifically authorized CCC to conduct these activities.  

The 1996 Act also amended the CCC Charter Act by revising subsection (g) to authorize CCC to: 

(g) Carry out conservation or environmental programs authorized by law. 

To give any meaning to this new provision, it must be read to address those programs that do 
not specifically contain references to the use of CCC: programs authorized by Congress to use CCC 
funds have always been encompassed in subsection (h) (the original subsection (g) enacted in 1948).   
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The subsection would apply to programs authorized to be carried out by the Secretary of 
Agriculture.1  But under the plain language of the statute, it applies to any program authorized by law.  

There is a conservation authority unique to the Klamath Project, provided in section 4(b) of the 
Klamath Basin Water Supply Enhancement Act of 2000, as amended 

In section 4308 of America’s Water Infrastructure Act of 2018 (P.L. 115-270) (AWIA), 
Congress established explicit federal authority for activities to align the supply and demand for water 
in the Klamath Project.  Section 4308 of AWIA accomplished this through adding new provisions to 
the Klamath Basin Water Supply Enhancement Act of 2000, P.L. 106-498, and there were clarifying, 
technical corrections passed in 2020 (P.L. 116-191, which, among other things, removed a reference to 
reclamation law). 

KWUA submits that it is within the Secretary’s discretion to augment 2021 funding of KPDRA 
programs under this authority that is unique to the Klamath Project.  

It is our understanding that this action would require approval by OMB pursuant to 31 U.S.C. 
§ 1511 et seq. under a process referred to as apportionment. 

Inapplicability of Other Potential Interpretations 

To the extent it could be asserted that the 1996 version of subsection (g) was added to address 
the addition of CCC-funded conservation programs in Title XII of the 1985 Act, that argument is:  

• Not supported by the manner in which the Conservation Reserve Program was handled 
from 1985 to 1996; and  

• Not supported by the manner in which other programs that use CCC funds for purposes 
other than those listed in subsections (a) through (f) are addressed.   

APPENDIX  

Text of Section 4(b) of the Klamath Basin Water Supply Enhancement Act of 2000, as amended: 

(b) WATER ACTIVITIES AND DROUGHT RESPONSE.—  
(1) IN GENERAL.— 
Subject to appropriations and required environmental reviews, the Secretary is authorized 
to carry out activities, including entering into a contract or making financial assistance 
available through cooperative agreements or other methods—  
(A) to plan, implement, and administer programs, including conservation and efficiency 
measures, land idling, and use of groundwater, to align water supplies and demand for 
irrigation water users associated with the Klamath Project, with a primary emphasis on 
programs developed or endorsed by local entities comprised of representatives of those 
water users; ‘‘ 

 
1 For example, a USDA conservation act that does not contain an express grant of authority to use CCC funding is the Soil 
Conservation and Domestic Allotment Act. This 1930s-era act is the principal authority used by the Natural Resources 
Conservation Service to provide assistance to agricultural producers.   
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(B) Expenditures under this paragraph shall not exceed $10 million on an average annual 
basis . . . .  
(3) REQUIREMENTS.— 
The Secretary shall ensure that the activities under this subsection—  
(A) do not foster groundwater use that results in groundwater level declines that, based 
on existing data from the United States Geological Survey, are more than appropriate in a 
critically dry year, taking into consideration the long-term sustainability of aquifers; and 
(B) do not adversely affect compliance with applicable laws protecting fishery resources 
in Upper Klamath Lake and the Klamath River.  

 
Text of Section 5 of the CCC Charter Act: 

SEC. 5.  SPECIFIC POWERS.—In the fulfillment of its purposes and in carrying out its 
annual budget programs submitted to and approved by the Congress pursuant to 
Chapter 91 of Title 31, the Corporation is authorized to use its general powers only to—  

(a) Support the prices of agricultural commodities (other than tobacco) through 
loans, purchases, payments, and other operations. 
(b) Make available materials and facilities required in connection with the 
production and marketing of agricultural commodities (other than tobacco).  
(c) Procure agricultural commodities (other than tobacco) for sale to other 
Government agencies, foreign governments, and domestic, foreign, or international 
relief or rehabilitation agencies, and to meet domestic requirements.  
(d) Remove and dispose of or aid in the removal or disposition of surplus 
agricultural commodities (other than tobacco).  
(e) Increase the domestic consumption of agricultural commodities (other than 
tobacco) by expanding or aiding in the expansion of domestic markets or by 
developing or aiding in the development of new and additional markets, marketing 
facilities, and uses for such commodities.  
(f) Export or cause to be exported, or aid in the development of foreign markets for, 
agricultural commodities (other than tobacco) (including fish and fish products, 
without regard to whether such fish are harvested in aquacultural operations).  
(g) Carry out conservation or environmental programs authorized by law.  
(h) Carry out such other operations as the Congress may specifically authorize or 
provide for.  

In the Corporation’s purchasing and selling operations with respect to agricultural 
commodities (other than tobacco) (except sales to other Government agencies), and in 
the warehousing, transporting, processing, or handling of agricultural commodities 
(other than tobacco), the Corporation shall, to the maximum extent practicable 
consistent with the fulfillment of the Corporation’s purposes and the effective and 
efficient conduct of its business, utilize the usual and customary channels, facilities, and 
arrangements of trade and commerce (including, at the option of the Corporation, the 
use of private sector entities). 
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KLAMATH FUNDING NEEDS FOLLOW UP: WHY CCC FUNDS ARE AVAILABLE   

 

Response to USDA’s OGC Inquires  

 

Background 

 

As an attachment to an April 8, 2021 email from Mark Limbaugh to Robert Bonnie, Klamath Water Us-

ers Association (KWUA) provided an analysis (also attached to the same transmittal as this memorandum) that 

explains why the Commodity Credit Corporation (CCC) can provide funding for programs of the Klamath Pro-

ject Drought Response Agency based on section 5(g) of the CCC Charter Act and section 4(b) of the Klamath 

Basin Water Supply Enhancement Act of 2000, as amended (Enhancement Act).   

 

In a meeting on April 9, representatives of USDA’s Office of General Counsel (OGS) asked questions 

related to the appropriations and appropriations authority for Department of the Interior funding under the En-

hancement Act.  In this regard, the authorization for appropriation of funds to the Department of the Interior for 

support of programs authorized under section 4(b) of the Enhancement Act is section 6 of the Enhancement Act, 

which states: “There are authorized such sums as necessary to carry out the purposes of this Act.  Activities con-

ducted under this Act shall be nonreimbursable and nonreturnable.” 

 

We understand that the OGC questions relate to whether CCC funding would be an impermissible aug-

mentation of federal appropriations.  We believe the answer is no.  

 

Combined Use of Appropriations and CCC Funds Is Legal and Common  

 

The authority for the CCC to carry out activities using a borrowing authority as opposed to using funds 

appropriated in advance is clearly an exception to the rule of how the Federal Government normally operates.  

The authority in section 5(g) of the CCC Charter Act is, similarly, a clear deviation from the normal manner in 

which Federal Government activities are conducted.   

 

The General Accountability Office’s (GAO) “Red Book” goes into detail how agencies are to proceed 

when more than one funding source is available to carry out an activity.  See ch. 3, Principles of Federal Appro-

priations Law, 4th ed., 2017 Rev.  Recognizing that CCC funds are borrowed and not appropriated, the GAO 

acknowledges that there are situations where more than one funding source may be used: 

 

Even rarer are situations in which statutory language clearly demonstrates congressional intent 

to make a general appropriation available to supplement or increase a more specific appropria-

tion, or to relieve an agency of the need to elect to use a single appropriation.  In that case, both 

appropriations are available.   

 

Principles of Federal Appropriations Law, 4th ed., 2017 Rev. at 3-411. 
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The amendment of section 5 of the CCC Charter Act in 1996 to allow the CCC to: “(g) Carry out con-

servation or environmental programs authorized by law” was a clear indication of the intent of Congress to al-

low CCC funds under this general authority to be used in conjunction with the more specific funds made availa-

ble for such activities.  This is clearly to be done without any further direct authorization of such action by Con-

gress as compared to other “non-conservation or environmental programs” that Congress had expressly required 

to be carried out by the CCC only after an express advance congressional approval as set forth in subsection (h).   

 

The exercise of the authority in subsection (g) will, as well as the exercise of authority under section 11 

of the CCC Charter Act, 15 U.S.C. § 714i, in each and every instance, result in the use of funds in an amount 

greater than the amount otherwise provided for by Congress to carry out those programs or, in the case of sec-

tion 11, result in the increase of funds for salaries and expenses of an agency.  As noted above, while this is a 

rare situation, it is within the purview of Congress to allow the use of CCC funds to carry out these critical pro-

grams.  It is also consistent with the legal augmentation of other appropriated accounts by the CCC.   

 

Congress explicitly authorized the CCC augmentation of appropriated funds under section 11 of the 

CCC Charter Act.  Annually, the CCC transfers funds to various agencies of the Department of Agriculture 

(e.g., the Farm Service Agency, the Foreign Agricultural Service, and the OGC) to carry out CCC-related activi-

ties even though those agencies’ individual budget submissions are based, in part, on the administration of CCC 

functions and the appropriations provided to each such agency are used to carry out CCC functions.   

 

As another real-world example: KWUA understands that USDA, using CCC funds, augmented the ap-

propriated funds provided to the Secretary to provide relief to producers whose markets were adversely affected 

by COVID19.  We understand that the producers received appropriated funds and CCC funds for the same activ-

ities.  We believe the OGC can confirm that the use of CCC funds to augment the assistance specially appropri-

ated by Congress was authorized under section 5 of the CCC Charter Act.  See The Commodity Credit Corpora-

tion, R-4406, at p. 6 (Jan. 14, 2021), Congressional Research Service, https:crsreports.congress.gov.   

 

In addition, we understand that funds have also been transferred under section 11 authority to other Fed-

eral agencies, including the Department of Energy (DOE) in the legal augmentation of DOE’s hazardous waste 

activities. 

 

Agencies, like DOE, can and do routinely accept and utilize appropriated funds and CCC funds inter-

changeably, with the approval of the Office of Management and Budget.  This is done with transparency and 

opportunity for congressional oversight: all activities utilizing such funds are reflected in the audited financial 

statements of the CCC.  

 

In short: undersection 11 of the CCC Charter Act, the combined use of CCC funds and appropriated 

funds are legal augmentations and are consistent with policies outlined in the GAO Red Book.   

 

As a related matter, Congress has explicitly authorized, in subsection 5(g) of the Charter Act, the inde-

pendent use of CCC funds to “carry out conservation and environmental programs otherwise authorized by 

law.”  Whether this is viewed as: (1) an independent grant of authority to the CCC to act on its own to carry out 

a simultaneous program that is already being conducted, or (2) a more simplified approach of augmenting an 

existing program, Congress has unquestionably authorized the CCC to act in a manner that is outside of the nor-

mal appropriation process. 
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