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PRELIMINARY STATEMENT 

Appellant Sundiata Acoli is an 84-year-old man who has been 

incarcerated for 48 years.  In these protracted proceedings, he 

seeks his release on parole after the New Jersey State Parole Board 

(“Parole Board” or “Board”) refused to grant him parole because, 

it claims, Acoli would pose a substantial likelihood of re-offense 

if released.  The Parole Board’s decision in this regard flies 

directly in the face of decades of research showing that 

individuals are significantly less likely to recidivate when they 

are released at advanced ages.  Amicus American Friends Service 

Committee, an organization whose mission includes alleviating the 

harms caused by over-incarceration of the elderly, submits this 

brief as amicus curiae in order to assist the Court by bringing to 

light how the indisputable evidence regarding age and recidivism 

demonstrates the error in the Parole Board’s determination that 

Acoli will pose a substantial likelihood of committing another 

crime if he is paroled. 

Specifically, criminological research has long recognized the 

existence of an “age-crime curve,” which describes the 

overwhelming evidence that a person’s likelihood of engaging in 

criminal activity peaks at the very beginning of adulthood and 

then sharply declines with age.  Thus, with every year that passes, 

an older individual is significantly less likely to commit a crime.  

And this remains true even for individuals who have previously 

been convicted of a criminal offense -- in other words, the 

likelihood of recidivism lessens with every additional year of 
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age.  And particularly relevant to this case, the age-crime curve 

applies to people who have been convicted of violent crimes, such 

as homicide; in fact, the evidence suggests that violent offenders 

are less likely to recidivate than individuals convicted of other 

criminal conduct. 

The finding that criminal activity decreases with age is 

backed by a substantial amount of valid and reliable statistical 

analysis based upon state and national data.  Thus, the finding is 

replicated by studies across the United States, over substantial 

periods of time and large groups of offenders.  These studies 

particularly address recidivism rates for people released from 

custody, finding that their likelihood of re-offense lessens when 

they are released at older ages.  And the data from New Jersey is 

no exception: the State Department of Corrections issues reports 

on recidivism rates for those released from state custody, and the 

New Jersey data conclusively describe how people released at older 

ages, including those released after convictions for violent 

crimes, reoffend at rates lower than other releasees. 

This evidence is particularly meaningful in the context of 

the standard applicable to the Parole Board’s decision in this 

case.  Because Acoli was convicted based on conduct that pre-dates 

the 1997 amendments to the parole statute, the Board was required

to grant him parole, unless it could show a substantial likelihood 

that he would reoffend upon release.  In other words, a substantial 

likelihood of recidivism was the only factor that could result in 

Acoli not being released.  Yet even though age, especially advanced 
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age like Acoli’s, is a consistent predictor of likelihood of 

recidivism, the Parole Board did not meaningfully consider and 

address that factor in its decision.  And the Board’s failure to 

consider Acoli’s advanced age was all the more unreasonable in 

light of the way in which his lengthy incarceration has contributed 

to his deteriorated mental state, which itself significantly 

lessens Acoli’s likelihood of recidivism. 

In sum, as is set forth in far greater detail below, the 

Parole Board’s failure to consider the lack of substantial 

likelihood of recidivism from an 84-year-old person in Acoli’s 

condition renders its decision arbitrary, capricious and 

unreasonable, and requires reversal.  This Court should therefore 

grant Acoli his requested relief: a remand that instructs the 

Parole Board to promptly release him subject to appropriate 

conditions of supervision. 

INTEREST OF AMICUS CURIAE

Amicus curiae American Friends Service Committee (“Amicus” or 

“AFSC”) is a Quaker organization devoted to service, development, 

and peace programs throughout the world.  It was founded in 

Philadelphia in 1917, in the midst of World War I, to give young 

conscientious objectors ways to serve our nation without joining 

the military or taking lives.  Guided by the Quaker belief in the 

divine light of each person, AFSC works with communities and 

partners worldwide to challenge unjust systems and promote lasting 

peace.  The organization fights against systems of oppression in 
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furtherance of a world that respects the value and dignity of every 

person, including those who are incarcerated. 

AFSC has offices in twenty-seven U.S. cities -- including 

Newark and Red Bank in New Jersey -- and seventeen countries.  A 

significant part of AFSC’s work involves advocacy for persons who 

are incarcerated.  For example, during the COVID-19 pandemic, AFSC 

advocated for the protection of people held in U.S. prisons, jails, 

and detention centers, mobilizing more than 14,000 people to 

contact policymakers nationwide.  In New Jersey, AFSC played a 

significant role in efforts to release detained persons during the 

pandemic, including more than 2,700 who were released from state 

prisons. 

Newark is also home to AFSC’s Prison Watch Program, which 

monitors human rights abuses in U.S. federal and state prisons and 

seeks to bring national and international attention to the 

practices of isolation and torture.  Program staff disseminate 

public information on human rights abuses; respond to the needs of 

incarcerated people and those harmed by criminal acts; seek to 

influence individual administrators and policy makers; and provide 

expertise to coalitions, advocacy groups, community organizations, 

students, writers, and the media.  Of particular relevance to 

Amicus’s argument in this matter, in January 2017 AFSC published 

a report titled Aging in Prison, which documented the growth of 

elderly prison populations -- both in the United States generally, 

and particularly in New Jersey -- and provided testimonials by 

elderly prisoners and recommendations for the development of laws 
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and policies that enable the safe care, custody, and treatment of 

older prisoners.1  AFSC’s participation in this matter is in 

furtherance of the report’s recommendations, which included 

ensuring that the low recidivism rates for older individuals are 

explicitly and carefully considered as part of parole 

determinations. 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Appellant Sundiata Acoli is currently serving a life sentence 

for the 1973 murder of State Trooper Werner Foerster following a 

traffic stop on the New Jersey Turnpike.  Acoli became eligible 

for parole in 1993.  This matter, which originally arises out of 

Acoli’s 2010 parole proceedings, is before the Court for the second 

time.   

On March 4, 2010, after a hearing, a two-member panel of the 

Parole Board denied Acoli’s request for parole.  See Acoli v. N.J. 

State Parole Bd. (Acoli II), 224 N.J. 213, 218 (2016).  A three-

member panel subsequently affirmed that denial and established a 

120-month future eligibility term (FET).  Ibid.2 Acoli appealed 

to the full Parole Board, which, upon review of the paper record, 

1 American Friends Service Comm., Aging in Prison 11 (2017), 
https://www.afsc.org/sites/default/files/documents/Aging%20in%20
prison%20report%202017_new.pdf

2 The presumptive FET for a person serving a sentence for murder 
is 27 months.  N.J.A.C. 10A:71-3.21(a)(1).  The three-member panel 
relied upon its authority to impose a longer FET, which authority 
exists only when the presumptive FET “is clearly inappropriate due 
to the inmate's lack of satisfactory progress in reducing the 
likelihood of future criminal behavior.”  N.J.A.C. 10A:71-3.21(d). 
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approved the two- and three-member panels’ decisions.  Id. at 218-

19. 

Acoli appealed to the Appellate Division as of right.  Id. at 

219 (citing R. 2:2-3(a)(2)).  On September 29, 2014, a three-judge 

panel of the Appellate Division (Judges Messano, Hayden, and 

Rothstadt) reversed the Parole Board in an unpublished opinion and 

remanded for the Parole Board to “expeditiously set conditions for 

parole[.]”  Acoli v. N.J. State Parole Bd. (Acoli I), No. A-3575-

10T3 (App. Div. Sept. 29, 2014) (slip op. at 27),3 rev’d, 224 N.J. 

213 (2016).  After carefully reviewing the record, and the Parole 

Board’s reasoning for its denial of parole, the Appellate Division 

concluded “that the Board acted arbitrarily and capriciously in 

denying Acoli parole” because “[i]t improperly relied on extremely 

remote events, unfairly required Acoli to admit to the State’s 

version of events, ignored Acoli’s explanations of why he has 

turned from violence, overemphasized [a single incident regarding 

misuse of the prison phone], and discounted all the positive 

information presented.”  Id. (slip op. at 26).  Having 

“determin[ed] that the Board’s findings that Acoli is likely to 

engage in criminal activity in the future if paroled is not 

supported by the record,” the Appellate Division was “compelled” 

to reverse the Board’s decision.  Id. (slip op. at 26-27). 

This Court granted the Parole Board’s petition for 

certification, which addressed only the question of remedy: 

3 Available at https://www.njcourts.gov/attorneys/assets/opinions/
appellate/unpublished/a3575-10.pdf. 
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whether the Appellate Division could order the Parole Board to 

release Acoli, rather than remanding for a hearing before the full 

Board.  See Acoli II, 224 N.J. at 219-20.  The Court agreed with 

the Parole Board that “the Appellate Division’s remedy missed a 

step by not remanding to the full Board for a full hearing and 

assessment of Acoli’s eligibility for release.”  Id. at 232.  The 

Court’s decision rested, however, on these procedural grounds only 

and “express[ed] no view” on the outcome of Acoli’s parole request, 

either before the Parole Board or on any subsequent appeal of the 

Board’s decision.  Ibid.; see also id. at 234 (Albin, J., 

dissenting) (“The Board does not challenge the Appellate 

Division’s finding that the denial of parole lacked evidential 

support.”).4

After remand, the Parole Board held a hearing on June 8, 2016, 

at which it considered testimony from Acoli, as well as a 

confidential psychological evaluation, and other items in the 

record.  Acoli v. N.J. State Parole Bd. (Acoli III), 462 N.J. 

Super. 39, 45 (App. Div. 2019).  The Board again denied Acoli’s 

request for parole and established a 180-month FET.  Id. at 45-

46.  The Parole Board’s decision relied heavily on Acoli’s 

testimony, particularly his response to a question about who he 

thought killed Trooper Foerster, based upon Acoli’s speculation 

that the victim “was probably shot by” another trooper at the 

4 In dissent, Justice Albin opined that the decision to remand to 
the Parole Board “creates a merry-go-round that will extend the 
incarceration of Acoli -- but for no rational or just purpose.”  
Acoli II, 224 N.J. at 240 (Albin, J., dissenting). 
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scene.  Id. at 48-49; see also id. at 57-58.  The Parole Board 

issued a final written decision on December 22, 2016.  Id. at 46-

49. 

On appeal, a split panel of the Appellate Division affirmed.  

The majority concluded that there was “substantial credible 

evidence to support [the Board’s] findings” of “a substantial 

likelihood that Acoli would commit another crime if paroled,” based 

on “the entire administrative paper record, the new psychological 

evaluation, and, importantly, Acoli’s own responses.”  Id. at 43.  

Judge Rothstadt, who was a member of the original Appellate 

Division panel that had ordered Acoli’s release, dissented, 

explaining that “the record has remained virtually unchanged 

since” the court’s prior decision.  Id. at 67 (Rothstadt, J., 

dissenting).  In Judge Rothstadt’s view, “the Parole Board's 

finding that [Acoli] was substantially likely to recidivate was 

based not on a preponderance of the evidence in the record, but 

rather on the [Parole] Board’s selective and arbitrary reliance on 

only those portions of the record that could possibly support the 

[Parole] Board’s conclusion.”  Id. at 72 (alterations in original) 

(quoting Trantino v. N.J. State Parole Bd. (Trantino VI), 166 N.J. 

113, 189 (2001)).  In particular, Judge Rothstadt criticized the 

Parole Board for relying too heavily on Acoli’s “speculation about 

how his victim [Trooper Foerster] died,” even though “Acoli 

continued to maintain that he blacked out and did not know who 

actually shot [Foerster]” and offered his response only when 

specifically asked to speculate by members of the Board.  Id. at 
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73.  Judge Rothstadt also explained that the Parole Board’s 

“continued reliance on Acoli’s refusal to admit to firing the fatal 

shots” -- both in his direct testimony, and indirectly through the 

confidential report of a psychologist who “relied upon Acoli's 

refusal to admit he fired the weapon that killed Trooper Foerster” 

-- was legally “insufficient to support its conclusion that he is 

substantially likely to commit a crime if released.”  Id. at 74 

(citing Trantino VI, 166 N.J. at 177-78, and Kosmin v. N.J. State 

Parole Bd., 363 N.J. Super. 28, 42 (App. Div. 2003)); see also id.

at 76 (“[The majority opinion’s] reliance on Acoli’s recent 

speculation about who may have shot Trooper Foerster fails to 

recognize that Acoli’s speculation is an opinion about a 

possibility and not a statement of fact, and his flawed or even 

feigned memory loss is not sufficient cause to deny parole.”). 

Significantly for AFSC’s position in this case, Judge 

Rothstadt highlighted Acoli’s age, noting that he “is now an 

octogenarian,” and therefore “there is a substantial decrease in 

any likelihood that he would commit a crime if released.”  Id. at 

76-77 (citing State v. Davis, 96 N.J. 611, 618 (1984) (“[A]ge, as 

a demographic variable, has consistently been found to be strongly 

related to subsequent criminal activity.”)).  Judge Rothstadt 

concluded that the Parole Board’s decision should be reversed.  

Id. at 77. 

Acoli appealed as of right, based on Judge Rothstadt’s 

dissent.  See R. 2:2-1(a). 
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ARGUMENT 

I. THE PAROLE BOARD WAS REQUIRED TO GRANT ACOLI’S RELEASE UNLESS 
IT FOUND A SUBSTANTIAL LIKELIHOOD THAT HE WOULD COMMIT A CRIME 
IF RELEASED. 

Acoli’s parole proceedings are governed by the parole statute 

as it existed at the time of his offense.  See Trantino v. N.J. 

State Parole Bd. (Trantino VI), 166 N.J. 113, 196-97 (2001).  Prior 

to its amendment effective August 19, 1997, the parole statute 

provided that “[a]n adult inmate shall be released on parole at 

the time of parole eligibility, unless” the information before the 

Parole Board “indicates by a preponderance of the evidence that 

there is a substantial likelihood that the inmate will commit a 

crime under the laws of this State if released on parole at such 

time.”  N.J.S.A. 30:4-123.53 (1979 version) (emphasis added), 

amended by L. 1997, c. 213; see also N.J.A.C. 10A:71-3.10(a) (“In 

the case of an inmate serving a sentence for an offense committed 

prior to August 19, 1997, the Board panel shall determine whether 

evidence supplied in reports or developed or produced at the 

hearing indicates by a preponderance of the evidence that there is 

a substantial likelihood that the inmate will commit a crime under 

the laws of the State of New Jersey if released on parole.”).5

5 The current standard is different and instead requires the 
granting of parole unless there is evidence “that the inmate has 
failed to cooperate in his or her own rehabilitation or that there 
is a reasonable expectation that the inmate will violate conditions 
of parole . . . if released on parole at that time.”  N.J.S.A. 
30:4-123.53 (current version).  Acoli presents a compelling case 
of a person who should be granted parole under that standard as 
well, as he has “an exemplary record as a model prisoner for at 
least the past twenty years.”  Acoli III, 462 N.J. Super. at 74 
(Rothstadt, J., dissenting); see also Acoli I, No. A-3575-10T3 
(slip op. at 13-14) (“Acoli has had no criminal infractions in 
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The operative statute recognizes that at the time of parole 

eligibility, “the punitive aspect of a sentence has been served.”  

Trantino, 166 N.J. at 197.  It is therefore not the role of the 

Parole Board to determine the “adequacy of punishment.”  N.J. 

Parole Bd. v. Byrne, 93 N.J. 192, 205 (1983).  Instead, the length 

of the sentence (and, in particular, the period of parole 

eligibility) set by the court at the time of sentencing “are 

presumed to ensure that the punitive aspects of the inmate’s 

sentence will be satisfied by the time the parole eligibility date 

arrives.”  Ibid.  The Parole Board therefore may not consider “the 

punitive elements of retribution and general deterrence” as “the 

determinative factors in resolving [Acoli’s] eligibility for 

parole release.”  Trantino v. N.J. State Parole Bd. (Trantino IV), 

154 N.J. 19, 44 (1998).  Nor may the Parole Board require a 

potential parolee to meet “the more exacting and difficult test of 

full or complete rehabilitation.”  Id. at 32.  Rather, the Parole 

Board must “focus[] primarily and essentially on the likelihood of 

criminal recidivism.”  Id. at 32. 

Moreover, the mandatory nature of the statutory language, 

which requires release absent a finding of likelihood to 

recidivate, means that “[t]he legislation shifts the burden to the 

State to prove that the prisoner is a recidivist and should not be 

over 30 years, no prior violent offenses, and only minor 
institutional infractions while in prison, the last infractions 
occurring in 1996.”).  Because the standard at issue here addresses 
only risk of criminal recidivism, this brief focuses on that issue, 
and particularly on how Acoli’s advanced age bears on the analysis. 
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released.”  Byrne, 93 N.J. at 205; see also Acoli III, 462 N.J. 

Super. at 69 (Rothstadt, J., dissenting) (explaining that the 1979 

statute involved a “major reform[]” that “shift[ed] the burden of 

proof as to an inmate’s eligibility for parole from the inmate to 

the Parole Board”).  Indeed, the law “creates a legitimate 

expectation of release” for purposes of the federal Due Process 

Clause, “absent findings that a justification for deferral [of 

release] exists.”  Byrne, 93 N.J. at 206 (citing Greenholtz v. 

Neb. Penal Inmates, 442 U.S. 1 (1979)).  Accordingly, Acoli “ha[s] 

a constitutionally protected right to parole unless the State could 

prove that there [is] a ‘substantial likelihood’ that he would 

commit another crime” if released.  Trantino VI, 166 N.J. at 197.   

The constitutional protections also mandate a procedure in 

which Acoli must receive “notice, opportunity to be heard[,] and 

a statement of reasons.”  Byrne, 93 N.J. at 210.  The statement of 

reasons serves a particularly important goal: it permits an 

appellate court to assess whether the Parole Board’s decision is 

“arbitrary, capricious or unreasonable, or . . . not ‘supported by 

substantial credible evidence in the record as a whole.’”  Trantino 

VI, 166 N.J. at 191-92 (quoting Dennery v. Bd. of Educ., 131 N.J. 

626, 641 (1993)) (emphasis in original); see also State v. Torres, 

246 N.J. 246, 272 (2021) (in sentencing context, holding that 

“[t]he sentencing court’s explanation of overall fairness provides 

a proper record for appellate review of the sentencing court’s 

exercise of discretion”).  The Parole Board therefore must base 

its decision “on a preponderance of all evidence,” and not 
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“evidence arbitrarily selected to support a desired result.”  

Trantino VI, 166 N.J. at 192.  Even though “Parole Board decisions 

are highly individualized discretionary appraisals,” the Board’s 

discretion is “not unlimited . . . and its determinations are 

always judicially reviewable for arbitrariness.”  Id. at 173 

(internal quotation marks and citations omitted); cf. Torres, 246 

N.J. at 267 (in context of sentencing court’s discretion, 

“[a]ppellate review remains the final check”). 

In sum, the Parole Board’s sole responsibility was to apply 

an incapacitation rationale to the evidence before it, and order 

Acoli’s release unless it could reasonably conclude that he was 

“substantially likel[y]” that he would “commit another crime if 

released.”  Acoli III, 462 N.J. at 71 (Rothstadt, J., dissenting).  

If the Board’s decision rested on a “selective and arbitrary 

reliance on” certain portions of the record, then this Court must 

reverse.  Id. at 72 (quoting Trantino VI, 166 N.J. at 189). 

II. THE PAROLE BOARD’S FAILURE TO ADDRESS ACOLI’S ADVANCED AGE, 
WHICH IS A CONSISTENT PREDICTOR OF FUTURE CRIMINAL ACTIVITY, 
WAS ERROR. 

“The relationship between aging and criminal activity has 

been noted since the beginnings of criminology.”  Jeffrey T. Ulmer 

& Darrell Steffensmeier, “The Age and Crime Relationship: Social 

variation, social explanations,” in The Nurture Versus Biosocial 

Debate in Criminology 377 (2014).  As far back as 1983, a seminal 

work on the correlation between increasing age and decreasing 

criminal activity declared that “[t]he empirical fact of a decline 

in the crime rate with age is beyond dispute.”  See Travis Hirschi 



14 

& Michael R. Gottfredson, Age and the Explanation of Crime, 89 Am. 

J. Soc. 552, 565 (1983).  This Court similarly acknowledged, one 

year later, that “age, as a demographic variable, has consistently 

been found to be strongly related to subsequent criminal activity.”  

State v. Davis, 96 N.J. 611, 618 (1984) (citing Cocozza & Steadman, 

Some Refinements in the Prediction of Dangerous Behavior, 131 Am. 

J. of Psychiatry 1012 (1974)).  As is described in detail below, 

this finding is as robust today as it was almost forty years ago: 

there is overwhelming statistical evidence that people are 

dramatically less likely to commit criminal acts as they age. 

More specific to the parole context, evidence both nationwide 

and from New Jersey in particular demonstrates that offenders 

recidivate far less when they are released from prison at older 

ages.  And even more particular to the circumstances at issue in 

Acoli’s case, people convicted of violent crimes, including 

homicide, are unlikely to recidivate upon release -- even less 

likely than those convicted of other crimes.  Accordingly, given 

that the Parole Board was tasked with determining Acoli’s 

likelihood of re-offense, its failure to in any way account for 

this data on advanced age and unlikelihood of recidivism, even 

when Acoli’s age was in the record and raised as a relevant factor 

multiple times, is one reason why the Board’s decision was 

arbitrary, capricious, unreasonable, and should be reversed by 

this Court. 
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A. The Age-Crime Curve, Which Describes a Dramatic 
Reduction in Criminal Activity Among Older Offenders, Is 
Clearly Evident Based on National and State Data. 

Criminologists who study the determinants and predictors of 

criminal activity have reached “widespread agreement about the 

curve of crime over age.”  Terrie E. Moffitt, “Life-Course-

Persistent” and “Adolescence-Limited” Antisocial Behavior: A 

Developmental Taxonomy, 100 Psychol. Rev. 674, 675 (1993).  Thus, 

various studies conclude that “[c]rime bears a robust relationship 

with age, rapidly peaking in the late teen years, with a decline 

nearly as rapid soon thereafter, and continued declines throughout 

adulthood.”  Gary Sweeten, Alex R. Piquero, & Laurence Steinberg, 

Age and the Explanation of Crime, Revisited, 42 J. Youth & 

Adolescence 921, 922 (2013); see also Jeffery T. Ulmer & Darrell 

Steffensmeier, “The Age and Crime Relationship: Social Variation, 

Social Explanations, The Nurture Versus Biosocial Debate,” in 

Criminology: On the Origins of Criminal Behavior and Criminality 

393-94 (Kevin M. Beaver, et al., eds. 2015) (“Age is a consistent 

predictor of crime, both in the aggregate and for individuals.”).  

Thus, “the longest longitudinal study in criminology, reflecting 

data on crime from [ages] 7 to 70,” concluded “that all offenses 

decline systematically in the middle adult years.”  Robert J. 

Sampson & John H. Laub, Life-Course Desisters? Trajectories of 

Crime among Delinquent Boys Followed to Age 70, 41 Criminology 

301, 330 (2003). 

A natural consequence of this finding is that individuals who 

are released from incarceration when they are older tend to 
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recidivate at low rates.  See generally National Research Council, 

The Growth of Incarceration in the United States: Exploring Causes 

and Consequences 155 (Jeremy Travis, Bruce Western & Steve Radburn 

eds., 2014) (“[R]ecidivism rates decline markedly with age.”).  

Meta-analyses that pool results from hundreds of individual 

studies into a single overall estimate also reveal that age is a 

consistently significant predictor of recidivism.  See Paul 

Gendreau, et al., A Meta-Analysis of the Predictors of Adult 

Offender Recidivism: What Works!, 34 Criminology 575 (1996).  More 

specifically, multiple data sets -– nationwide, from other states, 

and from New Jersey -- all confirm this hypothesis.   

Thus, a study from the United States Bureau of Justice 

Statistics, which tracked individuals released from state prisons 

over a nine-year period from 2005-2014, found that “[y]ounger 

prisoners (those age 24 or younger) were more likely to be arrested 

than older prisoners (those age 40 or older) during each year 

following release.”  Mariel Alper, et al., 2018 Update on Prisoner 

Recidivism: A 9-Year Follow-up Period (2005-2014) 9 (2018), 

https://www.bjs.gov/content/pub/pdf/18upr9yfup0514.pdf.  Re-

arrest rates were even lower for the group of individuals aged 60 

or older upon release.  See id. at 6.6

6 Of course, use of arrest rates, rather than conviction rates, 
does not directly answer the question of whether someone has 
actually committed the offense of arrest.  J.J. Prescott, et al., 
Understanding Violent-Crime Recidivism, 95 Notre Dame L. Rev.
1643, 1662 (2020) (explaining that use of re-arrest rates is a 
“broad definition[] of recidivism”).  Nor do arrest rates take 
into account the seriousness of the offense; to the contrary, “the 
vast majority of the recidivism that researchers observe is 
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Another national study was conducted by the United States 

Sentencing Commission.  U.S. Sentencing Comm’n, The Effects of 

Aging on Recidivism Among Federal Offenders 23 (2017), 

https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-publications/2017/20171207_Recidivism-

Age.pdf.  The Commission studied persons released from federal 

custody since 2005, over an eight-year period.  See id. at 2.  It 

concluded that “[o]lder offenders were substantially less likely 

than younger offenders to recidivate following release,” measured 

by rearrest, reconviction, and reincarceration rates, and 

controlling for various factors, such as length of sentence.  Id.

at 3. 

Data from New Jersey similarly demonstrate that older 

individuals are significantly unlikely to be rearrested after 

release from prison.  Thus, state law requires the Commissioner of 

Corrections to “prepare and disseminate semi-annual reports 

summarizing the recidivism rates, patterns, and other findings and 

analyses” based on a review of individuals’ rearrests and 

convictions in a three-year period after release from state 

custody.  N.J.S.A. 30:4-91.15(c).7  For people released from state 

relatively minor and nonviolent crime, simply because minor and 
nonviolent crime is much more common than serious or violent 
crime.”  Id. at 1662-63.  To this extent, it overstates recidivism, 
especially for the crimes at issue here, as discussed below. 

7 These reports are posted online, available at 
https://www.state.nj.us/corrections/pages/OffenderInformation.ht
ml#OffenderStats.  Although the statute requires reports to be 
made semi-annually, the most recent report is for persons released 
from state custody in 2015.  See also Executive Order 170, 52 
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prisons in 2015, this report analyzed them by age group and 

concluded that as releasees got older, “each age group . . . 

decreased in recidivism rates.”  See State of N.J. Dep’t of 

Corrections, 2015 Release Cohort Outcome Report: A Three-Year 

Follow Up 19, https://www.state.nj.us/corrections/pdf/offender_

statistics/2015_Release_Recidivism_Report.pdf.  This finding is 

replicated over time; the DOC has issued a similar report analyzing 

the future behavior of people released from state prisons for every 

year since 2007, and each time has found an inverse relationship 

between age and future criminal activity.  See, e.g., State of 

N.J. Dep’t of Corrections, Release Outcome 2007: A Three-Year 

Follow-Up 5, https://www.state.nj.us/corrections/pdf/offender_

statistics/2007_Release_Recidivism_Report.pdf (“every additional 

year of age reduced an offender’s odds of rearrest”); State of 

N.J. Dep’t of Corrections, Release Outcome 2011: A Three-Year 

Follow-Up 5, https://www.state.nj.us/corrections/pdf/offender_

statistics/2016/Release_Outcome_Report_2011.pdf (same).  

Moreover, these findings specifically control for other factors 

associated with recidivism, concluding that age is an independent, 

and powerful, predictor of recidivism.  See State of N.J. Dep’t of 

Corrections, Release Outcome 2014: A Three-Year Follow Up 41, 

https://www.state.nj.us/corrections/pdf/offender_statistics/2014

_Release_Recidivism_Report.pdf (finding, based on a multivariate 

regression analysis, that for each additional year older an inmate 

N.J.R. 1633(a) (Aug. 1, 2020) (extending deadline under N.J.S.A. 
30:4-91.15(c) by six months). 
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is released, the odds that the person engages in future criminal 

behavior decreases by over 7%, independent of other factors such 

as prior criminal history and offense of conviction); State of 

N.J. Dep’t of Corrections, Release Outcome 2013: A Three-Year 

Follow Up 39, https://www.state.nj.us/corrections/pdf/offender_

statistics/2013_Release_Recidivism_Report.pdf (finding that each 

additional year older resulted in an 8% decrease in the odds that 

the person would engage in future criminal behavior, controlling 

for the same other factors).  Notably, the relationship between 

age and recidivism was significant at the “.000” level, meaning 

that there is a less than one in a thousand probability that age 

has no effect on subsequent criminal behavior.  Ibid.

The above studies all demonstrate that, both in New Jersey 

and nationally, advanced age is consistently correlated with a 

significantly reduced risk of recidivism.  And this result is 

confirmed in a number of national studies, as well as in other 

data from New Jersey.  Because the Parole Board was required in 

this case to assess only the risk of re-offense, these data are 

critically important to review of its analysis, especially for an 

84-year-old person such as Acoli. 

B. People Convicted of Murder, Such as Acoli, Are Even Less 
Likely to Recidivate Upon Release from Prison than Other 
Criminal Offenders. 

Acoli was convicted of murder and other serious offenses, 

resulting in “an aggregate sentence of life plus twenty-four to 

thirty years.”  Acoli II, 224 N.J. at 218.  The Parole Board based 

its denial of parole, in part, on the “serious nature of [the] 
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offense” and his “incarceration for multiple offenses.”  Acoli 

III, 462 N.J. Super. at 47 (quoting Parole Board’s decision).  But 

contrary to this conclusion, the criminological evidence does not 

support a finding that the seriousness of the offense suggests a 

likelihood of recidivism that would support the denial of parole. 

Instead, studies have repeatedly shown that people convicted 

of murder and other violent crimes recidivate much less frequently 

than individuals convicted of other offenses.  See, e.g., Wendy 

Sawyer & Peter Wagner, Mass Incarceration: The Whole Pie 2020, 

Prison Pol’y Initiative (Mar. 24, 2020), https://

www.prisonpolicy.org/reports/pie2020.html (“[P]eople convicted of 

any violent offense are less likely to be rearrested in the years 

after release than those convicted of property, drug, or public 

order offenses.”).  As one example, the Bureau of Justice 

Statistics study mentioned above, which tracked individuals 

released from state prisons in 2005 for a nine-year period, 

concluded that “[d]uring each year and cumulatively in the 9-year 

follow up period, released property offenders were more likely to 

be arrested than released violent offenders.”  Alper,  et al., 

2018 Update on Prisoner Recidivism, supra, at 1.  More 

specifically, that same study showed that individuals released 

after incarceration for a violent offense were less likely, for 

each year after release, to be rearrested than were individuals 

who had been incarcerated for other crimes.  See id. at 10 (Table 

6).  A recent study of 1.75 million persons released from custody 

in New York and California between 1991 and 2016 also found that 
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“individuals released after imprisonment for violent crimes 

recidivate at a lower rate than releasees who served time for any 

other category of crime.”  Prescott, et al., Understanding Violent-

Crime Recidivism, supra, 95 Notre Dame L. Rev. at 1688.  More 

specifically, when looking at homicide crimes, “individuals who 

were imprisoned for murder or nonnegligent manslaughter reoffend 

at a lower rate than individuals who were imprisoned for other 

offenses do.”  Id. at 1694. 

Data from other states corroborates these findings.  In 

Michigan, a 2009 study of over 73,000 people released on parole 

determined that 93% of homicide offenders were not reincarcerated 

for a new crime after release -- “the lowest rate of return for a 

new crime of any group.”  Citizens Alliance on Prisons & Public 

Spending, Denying parole at first eligibility: How much public 

safety does it actually buy? 21 (2009), available at

https://static.prisonpolicy.org/scans/cappsmi/Recidivismstudy.pd

f.  Likewise, a review of 860 California inmates who were released 

after murder convictions found that only five of them were 

reincarcerated for new felonies, which “represents a lower than 

one percent recidivism rate,” compared with a 48.7 percent 

recidivism rate among all persons released from custody.  Robert 

Weisberg et al., Life in Limbo: An Examination of Parole Release 

for Prisoners Serving Life Sentences with the Possibility of Parole 

in California 17 (2011), https://law.stanford.edu/index.php?

webauth-document=child-page/164096/doc/slspublic/SCJC_report_

Parole_Release_for_Lifers.pdf. 
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New Jersey data, as well, show this same pattern.  In 

particular, two New Jersey studies of homicide offenders released 

in the 1990s, and tracked for five years, both “indicate low 

recidivism rates for individuals released after incarceration for 

serious violent offenses in New Jersey.”  Prescott, et al., 

Understanding Violent-Crime Recidivism, supra, 95 Notre Dame L. 

Rev. at 1679-80.  One study followed a random sample of 336 persons 

released after homicide convictions; “none recidivated via a 

subsequent homicide and only thirty (9%) had any violent reoffense 

recorded.”  Id. at 1679 (citing Albert R. Roberts, et al., 

Recidivism Among Four Types of Homicide Offenders: An Exploratory 

Analysis of 336 Homicide Offenders in New Jersey, 12 Aggression & 

Violent Behav. 493, 504-05 (2007)).  The other involved 320 

releasees, of whom “12% were reimprisoned for new violent offenses 

and none was reimprisoned for a new homicide.”  Ibid. (citing 

Melanie-Angela Neuilly, et al., Predicting Recidivism in Homicide 

Offenders Using Classification Tree Analysis, 15 Homicide Stud.

154, 163 (2011)).  The New Jersey Department of Corrections’ 

recidivism studies, described above, similarly reveal an 

unlikelihood of re-offense among individuals convicted of violent 

crime.  Thus, in the study of individuals released from state 

custody in 2015, “[i]nmates who were released after serving a 

sentence for a violent offense had the lowest rates of rearrest 

and reconviction.”  2015 Release Cohort Outcome Report, supra, at 

23.  The study of the 2014 release cohort similarly revealed that 

individuals convicted of non-violent offenses “were rearrested 
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proportionally more than inmates who committed a violent offense.”  

Release Outcome 2014, supra, at 20. 

Finally, and importantly for a case such as this one involving 

a person as old as Acoli, criminologists have further concluded 

that the age-crime curve is evident among those convicted for 

violent offenses; that is, even for such offenders, the risk of 

recidivism dramatically decreases with age.  See Sampson & Laub, 

Life-Course Desisters?, supra, at 328 (analyzing different types 

of offenses, including violent crime, and concluding that “all 

offender groups eventually decline in their offending with age”).  

The same study of New York and California releasees described above 

concluded that the “age-recidivism relationship for violent crime 

declines at a rate similar to property crime.”  Prescott, et al., 

Understanding Violent-Crime Recidivism, supra, 95 Notre Dame L. 

Rev. at 1688.  In particular, the study reviewed about 3000 people 

released from prison after homicide convictions, and found that 

only nine of them (0.3%) were reincarcerated within three years 

(and only three of those nine were reincarcerated for a new 

homicide).  Id. at 1695.  The United States Sentencing Commission 

similarly found, when comparing recidivism rates across different 

groups of “base offense level” (which measures the seriousness of 

the crime for the purpose of establishing a sentencing guidelines 

range),8 that “[r]earrest rates decline with age across every base 

8 See U.S. Sentencing Comm’n, An Overview of the Federal Sentencing 
Guidelines 1, https://www.ussc.gov/sites/default/files/pdf/about/
overview/Overview_Federal_Sentencing_Guidelines.pdf (“Each type 
of crime is assigned a base offense level, which is the starting 
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offense level group.”  U.S. Sentencing Comm’n, The Effects of 

Aging, supra, at 24.  In fact, those with higher base offense 

levels (more serious crimes) had lower rearrest rates than those 

with lower base offense levels (less serious crimes) -- or, stated 

another way, the more serious the crime of imprisonment, the less 

likely a person was to recidivate after release from incarceration.  

See id. at 24-25.  Studies have also analyzed recidivism rates for 

people who are released on parole after serving life sentences, 

just as Acoli seeks in this case.  The evidence illustrates that 

“[p]aroled lifers have very low recidivism rates, like other older 

people released from prison after serving long sentences even for 

serious or violent offenses.”  Nazgol Ghandnoosh, The Sentencing 

Project, Delaying a Second Chance: The Declining Prospects for 

Parole on Life Sentences 29 (2017), https://

www.sentencingproject.org/wp-content/uploads/2017/01/Delaying-a-

Second-Chance.pdf. 

The numerous studies cited above lead to one inexorable 

conclusion: “there are at least a great many people incarcerated 

for homicide that, in fact, pose little or no risk if and when 

they are released.”  Prescott, et al., Understanding Violent-Crime 

Recidivism, supra, 95 Notre Dame L. Rev. at 1698.  This is 

particularly true of older individuals, who recidivate at lower 

rates than younger releasees even when they are convicted of 

violent crimes.  As applied to this case, then, these findings 

point for determining the seriousness of a particular offense. 
More serious types of crime have higher base offense levels[.]”) 
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demonstrate that the Parole Board’s reliance on the nature of 

Acoli’s underlying criminal offense to conclude that he posed a 

substantial risk of recidivism was arbitrary, unreasonable, and 

accordingly an insufficient basis upon which to deny him parole. 

III. THE PAROLE BOARD’S FAILURE TO ACCOUNT FOR ACOLI’S ADVANCED 
AGE, WHICH WAS REPEATEDLY RAISED IN THE RECORD, WAS REVERSIBLE 
ERROR. 

Acoli’s advanced age has been a centerpiece of this protracted 

proceeding ever since it began in 2010.  When he appealed his 

denial of parole to the full Parole Board in 2010, Acoli raised 

“his advanced age” as a reason supporting his release.  Acoli I, 

No. A-3575-10T3 (slip op. at 12).  The 2014 Appellate Division 

decision ordering his release also referenced Acoli’s age, 

explaining that the Board’s reasons for denying parole were 

“basically insignificant to the issue of whether seventy-four-

year-old Acoli is likely to commit a crime if paroled.”  Id. (slip 

op. at 21).  When this Court remanded on procedural grounds, 

Justice Albin’s dissent again highlighted Acoli’s age, see Acoli 

II, 224 N.J. at 233 (Albin, J., dissenting), and lamented that the 

next round of appeals would occur “when Acoli is an octogenarian,” 

id. at 240.  Finally, Acoli raised the issue of his age on remand 

before the Parole Board, which issued its decision when he was 

just shy of 80 years old.  See Acoli III, 462 N.J. Super. at 46-

47 (“Acoli maintained that the Board did not consider his age”).  

As Judge Rothstadt explained in dissent, Acoli “is now over eighty 

years old,” and his status as “an octogenarian” creates “a 
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substantial decrease in any likelihood that he would commit a crime 

if released.”  Id. at 76-77 (Rothstadt, J., dissenting).  

The Parole Board was required to grapple with this fact, and 

with the reality of the way in which it militates significantly in 

favor of granting parole.  See Trantino VI, 166 N.J. at 189 

(rejecting “the Board’s selective and arbitrary reliance on only 

those portions of the record that could possibly support the 

Board’s conclusion”).  Yet except for a perfunctory statement that 

it had “reviewed” Acoli’s “age,” among other factors, see Acoli 

III, 462 N.J. Super. at 47 (quoting Parole Board’s decision), the 

Parole Board did not address the powerful argument that the 

unlikelihood of recidivism for a person at an advanced age, such 

as Acoli, should have compelled his release. 

This failure is significant: the Parole Board, just like every 

administrative agency, was required to consider this evidence, 

along with all of the other evidence in the record, in arriving at 

its decision, and its failure to do so here requires reversal.  

See, e.g., In re Renewal Application of TEAM Acad. Charter Sch., 

247 N.J. 46, 79-80 (2021) (an agency determination that does not 

include “careful consideration” of a relevant issue is “deficient” 

because it does not “facilitate fair and effective appellate 

review”). 

Indeed, the Parole Board’s decision is all the more arbitrary 

for its failure to consider age, given that it should have been, 

as the social science shows, a substantial and significant factor 

in its decision-making.  As explained above, the Board’s only task 
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in a case like this one, which is governed by the pre-1997 parole 

statute, is determining the likelihood of recidivism.  See N.J.A.C. 

10A:71-3.10(a).  And the evidence described in this brief 

consistently demonstrates that a person’s age upon release is an 

important  determinant of the likelihood of re-offense -- even for 

those, such as Acoli, who were convicted of violent crimes. See 

supra Sections II.A, II.B.  As New Jersey’s own data show, each 

additional year of age upon release results in a reduced likelihood 

of re-offense.  See, e.g., State of N.J. Dep’t of Corrections, 

Release Outcome 2014, supra, at 41.  For an 84-year-old man like 

Acoli, then, the decreased risk of recidivism brought about by his 

advanced age is compelling evidence in support of his release, 

which the Parole Board unjustifiably disregarded in its decision. 

The Parole Board instead focused on other factors, apparently 

believing that it could find a likelihood of re-offense in spite 

of Acoli’s age.  And it is true that criminologists have identified 

a “small group of chronic/career criminals,” or people whose 

criminal conduct persists until a later age.  Alex R. Piquero, 

David P. Farrington, & Alfred Blumstein, The Criminal Career 

Paradigm, 30 Crime & Just. 359, 470 (2003).  Yet even these “career 

criminals” reflect a decreased likelihood of recidivating with 

age, like others.  Id. at 472.  Indeed, at least one study of 

longitudinal data found that even for chronic offenders, “[a]rrest 

rates tend to be much lower after release from incarceration.”  

Id. at 473.  Given the general unlikelihood of recidivism, then, 

it is extraordinarily difficult for decision-makers to accurately 
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identify whether any individual person is likely to be the rare 

chronic offender who will commit a crime even at an advanced age.  

Instead, the criminological literature is clear that efforts at 

these “[p]redictive classifications” that single out career 

offenders for particular punishment “have been fraught with 

problems including a high false positive rate (i.e., an offender 

is predicted to be a chronic offender but turns out not to be).”  

Ibid.; see also John Monahan, A Jurisprudence of Risk Assessment: 

Forecasting Harm Among Prisoners, Predators, and Patients, 92 Va. 

L. Rev. 391, 406-07 (2006) (reviewing studies showing that even 

individuals with expertise are unable to accurately assess a 

person’s risk of committing future criminal acts). 

Of course, the way in which Acoli’s condition reflects his 

advanced age suggests quite the opposite: he is rather unlikely to 

be the rare elderly offender.  Far from being substantially likely 

to commit another crime, it is hard to imagine that his physical 

and mental state at such an advanced age would allow him to do so.  

See Ulmer & Steffensmeier, “The Age and Crime Relationship,” supra, 

at 379 (“[P]ersistent involvement in crime is likely to entail a 

lifestyle that is physically demanding and dangerous.  Declining 

physical strength and energy with age may make crime too dangerous 

or unsuccessful[.]”);   Dana Goldstein, Too Old to Commit Crime?, 

N.Y. Times, Mar. 20, 2015, https://www.nytimes.com/2015/03/22/

sunday-review/too-old-to-commit-crime.html (“Criminal careers are 

short for a number of reasons. . . . Some crimes are simply too 

physically taxing for an older person to commit.”).  This is, at 
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least in part because, “[t]he physical and mental health 

consequences of aging in prison can be devastating.”  American 

Friends Service Comm., Aging in Prison 4 (2017), https://

www.afsc.org/sites/default/files/documents/Aging%20in%20prison%2

0report%202017_new.pdf.  Thus, individuals who are incarcerated 

for lengthy periods of time suffer from “accelerated aging” and 

often “develop[] [] chronic illness and disability at a younger 

age than the general U.S. population.”  Brie Williams & Rita 

Abraldes, “Growing Older: Challenges of Prison and Reentry for the 

Aging Population,” in Public Health Behind Bars 56 (Robert B. 

Greifinger, ed. 2007); accord B. Jaye Anno, et al., “Correctional 

Health Care: Addressing the Needs of Elderly, Chronically Ill, and 

Terminally Ill Inmates,” U.S. Dep’t of Justice (2004). Indeed, 

Acoli himself suffers from health difficulties reflective of his 

many years of incarceration.  See Acoli Br. at 48-49 (describing 

record evidence of Acoli’s “mental status changes” as a result of 

age); Acoli III, 462 N.J. Super. at 76 (Rothstadt, J., dissenting) 

(“[Acoli] is now over eighty years old.  He speaks slowly and 

forgets things.”).   

The Parole Board was required to find, by a preponderance of 

the evidence, not just some risk that Acoli would reoffend, but 

rather a “substantial likelihood” of recidivism.  Trantino VI, 166 

N.J. at 197; Acoli III, 462 N.J. at 71 (Rothstadt, J., dissenting).  

Acoli’s advanced age, viewed through the lens of criminological 

research regarding the lack of recidivism among older individuals, 

and combined with his individual traits indicating that his 
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condition at this age would prevent him from becoming a threat to 

public safety, illustrates how the evidence in the record could 

not support a conclusion that Acoli is likely to commit an offense 

if released.  The Parole Board’s decision is therefore arbitrary, 

capricious, and unreasonable, requiring this Court to reverse and 

remand with instructions to release Acoli on appropriate 

conditions.  See Trantino VI, 166 N.J. at 197 (“It is the absence 

of proof [of substantial likelihood of recidivism] that entitles 

Trantino to parole[.]”); Acoli III, 462 N.J. Super. at 77 

(Rothstadt, J., dissenting) (“Acoli, who is one of the longest-

serving inmates in New Jersey, if not the longest, and who has 

been a model prisoner for decades, is being denied parole without 

any evidence that he is substantially likely to commit a crime if 

released.”). 

CONCLUSION 

For the reasons set forth above, amicus AFSC respectfully 

urges this Court to consider Acoli’s advanced age, along with the 

relevant criminological data reflecting the lack of likelihood 

that he will recidivate, in addition to the individual 

characteristics described by his counsel, and accordingly reverse 

the Parole Board’s denial of Acoli’s release. 
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