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INTRODUCTION 

The American Civil Liberties Union of New Jersey(“ACLU-NJ”) 

respectfully submits this brief in support of Appellant Sundiata 

Acoli in the above captioned matter. 

PRELIMINARY STATEMENT 

There are only two “systems” of government operation that 

the New Jersey State Constitution deems to be of such unusual 

importance that it mandates their existence by explicit 

constitutional command, rather than leaving their creation to 

the ordinary discretion of the Legislature.   

The first mandate is for a “thorough and efficient system 

of free public schools” required by Article VIII, §4, ¶1.  As is 

well-known, beginning in 1970 with Robinson v. Cahill, and for 

the ensuing 50 years, including 23 iterations of Abbott v. 

Burke, the judiciary has been actively and at times intensively 

involved in monitoring the State’s efforts to comply with the 

minimum standards implied by that mandate. 

The second constitutional requirement is for a “system for 

the granting of parole,” which Article V, §2, ¶2, requires 

“shall be provided by law.”  In stark contrast, however, to the 

high level of judicial scrutiny afforded to the Thorough and 

Efficient Clause, the courts’ inquiry in ostensibly holding the 

parole system to any level of accountability has been at best 
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restrained, and at times, with respect, perfunctory.  This 

asymmetry is constitutionally concerning. 

It is true that the standard of review applicable to 

appeals from any administrative agency decision is generally 

deferential in light of the agency’s presumed technical 

expertise.  But as applied to appeals from the Parole Board, the 

standard of review has become such a bulwark against meaningful 

judicial inquiry into the reasoning undergirding the decision 

that it can have the perverse effect of diminishing agency 

expertise rather than promoting it.  Parole Board decisions have 

often become formulaic recitations of conclusory labels taken 

from a well-rehearsed catalog, which do not attempt to connect 

the underlying facts with the ultimate conclusion.  There is 

therefore little incentive to acquire actual expertise in 

developing accurate methodologies that prove or disprove those 

connections.  

While this case may be unusual with regard to the notoriety 

of the inmate and the horrific events 48 years ago that led to 

his conviction and incarceration, Amicus ACLU-NJ focuses on what 

is unfortunately not unique about this and many other parole 

denials regarding long term inmates, for whom the Parole Act 

long ago created a presumption of release.  Here, an inmate 

presents no current indicators of proclivity to recidivism.  He 

is an 84 year old who has been incarcerated for 47 years, who 
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has accrued an unblemished disciplinary record since 1996 (and 

only relatively minor infractions before that), and who has 

successfully completed numerous self-improvement and educational 

programs.  Moreover he is now in precarious health associated 

with the infirmities of extreme old age.   

Nevertheless, as is often the case for long term inmates 

for whom, if nothing else, the vicissitudes of time have 

rendered unlikely to commit a new crime if released, the Parole 

Board illogically focused on factors relating to Mr. Acoli’s 

original crime 48 years ago, including use of cryptic analytic 

devices such as “lack of insight” into the reasons for his 

ancient behavior, as the basis of its conclusion that he still 

meets the standard that the State bears for parole denial.  This 

reversion to the original crime inverts the logical framework 

required by the Parole Act, which deems relevant only the 

likelihood of future criminality. 

Article VI, §5, ¶4, of the New Jersey Constitution (actions 

in lieu of prerogative writs), vests the judiciary with both the 

constitutional authority and also the responsibility to exercise 

meaningful review over administrative agency decisions to 

prevent arbitrary and capricious actions.  This is no less the 

case with the Parole Board than when reviewing any other 

administrative agency.  Amicus ACLU-NJ therefore urges this 

Court to reaffirm that administrative discretion, while 
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considerable, is also subject to the obligation of the 

administrative agency to explain its decision with sufficient 

clarity, specificity, and absence of self-proving tautology, 

that permits a reviewing court to discharge its constitutional 

role.  In the absence of such an explanation despite ample 

opportunity, the courts are empowered to grant parole on their 

own authority. 

FACTS AND PROCEDURAL HISTORY1 

The facts of this case have been exhaustively detailed in 

many judicial opinions, and for purposes of this brief Amicus 

ACLU-NJ will rely on the recitations contained in the majority 

and dissenting opinions below in Acoli v. N.J. State Parole Bd., 

462 N.J. Super. 39, 60 (App. Div. 2019), certif. granted, No. A-

73-20 (083980) (N.J. Jun. 7, 2021).   

Amicus ACLU-NJ has not had access to any confidential 

portions of the record. 

  

 
1 For purposes of conciseness, the Facts and Procedural History 

sections are consolidated in this brief. 

https://www.njcourts.gov/attorneys/assets/opinions/webcast/a_73_20.pdf
https://www.njcourts.gov/attorneys/assets/opinions/webcast/a_73_20.pdf
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ARGUMENT 

I. THE JUDICIARY IS CONSTITUTIONALLY EMPOWERED AND REQUIRED TO 
ENGAGE IN MEANINGFUL REVIEW OF THE DECISIONS OF THE PAROLE 
BOARD. 

The 1947 New Jersey Constitution established a new standard 

regarding the release of inmates.  The concept of parole was 

“wholly unknown” at the time of the adoption of the 1844 

Constitution.  Proceedings of the N.J. Constitutional 

Convention, Vol. 5, p.218 (Committee on the 

Executive, Militia and Civil Officers, Jul. 8, 1947, morning 

session).  “If the men who wrote the 1844 Constitution were to 

hear a discussion of the probation and parole system of our 

modern day, they might regard it as crazy.”  Id., Vol. 1, p.566 

(Delegate Drewen, Aug. 16, 1947, morning session).  In the 

ensuing 100 years, however, as penology theories developed, an 

ad hoc system of parole developed at each prison, in which the 

prison’s board of managers was empowered to grant parole.  

Nevertheless, it was only in the 1947 Constitution that this 

scheme was given a definite constitutional grounding. 

A. The Parole System, Required to be Established “By 
Law,” Must be Subject to Minimal Standards By Law.   

The new provision added by the 1947 Constitution provides 

simply that: “A system for the granting of parole shall be 

provided by law.”  N.J. Const., Art. V, §2, ¶2.  While leaving 

to the Legislature the ability to freely enact and revise the 
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details of the parole system as professional knowledge and 

expertise advanced, this constitutional provision marked a sea 

change in the underlying basis for granting early release.  As 

then Commissioner of Institutions and Agencies Sanford Bates 

explained in comparing the 1844 Constitution to the proposed 

constitutional provisions: 

We do not regard paroles as manifestations of 
clemency. We think that the Constitution of 1844 
referred to what was then the only method of releasing 
inmates from imprisonment, namely, by pardon. Since 
that time, a great deal of experience has been built 
up with the administrative device which we call 
parole, which is a method of releasing men from prison 
when the suitable time comes for their release. It’s 
not an exercise of clemency, and it seems to me that 
the only reason for placing the Governor in the 
picture is for the reason that by common law and by 
tradition, clemency had to be exercised by the 
sovereign. The king can do no wrong. The king has the 
right to pardon his subjects, and that power has been 
carried down and always, so far as I know, vested in 
the Chief Executive. If the Chief Executive wants to 
forgive a man or pardon him, I don’t think any statute 
or constitutional provision can take it away from him. 

On the other hand, the way we operate in most states 
today, we feel that the business of releasing a man 
from prison is such an important date in his life that 
he ought to have not only the benefit of supervision 
but he ought to have – the public ought to have – the 
protection of having been released into a guarded and 
controlled environment. We do not associate parole 
with clemency, but we regard it as part of the 
sentence. 

I do not say there shouldn’t be legislation, but I do 
say that with this change in the Constitution the way 
would be open for the Governor and the Legislature to 
propose a parole system which could be operated under 
the direction of the Governor and by people appointed 
by him, but operated as an administrative process 
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rather than as a form of clemency. 

Proceedings of the N.J. Constitutional Convention, Vol. 5, p.179 

(Committee on the Executive, Militia and Civil Officers, Jul. 1, 

1947, afternoon session) (emphasis added).   

Thus, the main purpose of constitutionalizing the system of 

parole was to divorce it from the completely unfettered and 

unreviewable power of clemency inherited by the Governor from 

the royal prerogative, and to recast it instead as an 

administrative process of ordinary government.  As Delegate Jane 

Barus, an early advocate for prison reform, noted: “The intent 

of the Section is to put the parole decisions in the hands of 

technical experts.”  Id., Vol. 5, p.138; see also, id. Vol. 5, 

p.477 (Recommendations of The League of Women Voters Of New 

Jersey) (“An adequate parole system requires special expert 

knowledge and should be changed as that knowledge advances.”). 

Amicus ACLU-NJ emphasizes this point to reinforce what 

should be apparent, but often seems lost in decisions paying 

almost abject deference to conclusory decisions denying parole.  

The Parole Board is not the repository of executive grace and 

unreviewable discretion.  That function remains with the 

Governor through the power of clemency.  The legitimacy of the 

Board’s exercise of discretion comes solely from its technical 

expertise.   

While presumably vested with technical expertise, the 
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Parole Board’s exercise of that expertise is subject to the same 

level of review as the scientific expertise of the Department of 

Environmental Protection or the medical expertise of the 

Department of Health.  But perhaps more so than with other 

administrative agencies, due to its constitutional provenance 

and the liberty interests of human beings at stake, it should be 

expected to demonstrate the continued existence of its technical 

expertise before it can expect that it will be the subject of 

deference in return.   

B. The Judiciary Has a Meaningful Role in Ensuring that 
Agency Actions Are Grounded in Reason.  

Another innovation of the 1947 Constitution works together 

with Art. V, §2, ¶2, to ensure meaningful judicial review over 

decisions of the Parole Board.  Article VI, §5, ¶4, which 

creates an action in lieu of prerogative writs, is the source of 

the constitutional rule that "in New Jersey, judicial review of 

administrative agency determinations has the support of a 

special constitutional provision . . . which largely immunizes 

it from legislative curbs."  In re Senior Appeals Examiners, 60 

N.J. 356, 363 (1972).  “The constitutional design is the 

provision of proceedings in lieu of the prerogative writs 

regulated by rule of the Supreme Court, wholly without 

legislative superintendence.”  Fischer v. Bedminster Tp., 5 N.J. 

534, 539 (1950). 
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Although on its face it purports to abolish the use of 

“prerogative writs” (certiorari, habeas corpus, mandamus, 

prohibition, procedendo, and quo warranto) that were in use 

prior to the 1947 constitution, decisional law has consistently 

interpreted this clause as leaving unchanged the substance of 

prerogative writ jurisdiction, and thus actions in lieu of 

prerogative writs lie in those cases where a remedy had been 

available under a traditional prerogative writ.  In re Li Volsi, 

85 N.J. 576, 594 (1981).  This Court expressly invoked the 

“special constitutional structure” of Article VI, §5, ¶4, in 

order to bring the Parole Board within the judiciary’s power of 

review in Monks v. N.J. State Parole Bd., 58 N.J. 238, 242 

(1971).   

The fact that the judicial remedies available under Article 

VI, §5, ¶4, include those falling within the ancient writ of 

habeas corpus, also establishes that the courts may, when 

appropriate, order the release of the inmate on their own 

authority.  See, Chester Antieau, THE PRACTICE OF EXTRAORDINARY 

REMEDIES § 1.123 (prerogative writ of habeas corpus historically 

used in connection with denials of parole).  This Court has made 

clear that, although rare, the release on parole of an inmate 

may be directly ordered by a court through judicial review when 

the Board has been shown to have acted arbitrarily in denying 

parole.   Trantino v. N.J. State Parole Bd., 166 N.J. 113, 173 



 

10 

(2001) In Trantino, this Court rejected the Parole Board's 

argument that "the actual granting or withholding of parole is a 

function reposing exclusively in the Parole Board, and there is 

no such thing as judicial parole." Id. at 173 (internal 

quotation marks omitted).   

This Court reaffirmed this principle when this case was 

last before it.  Acoli v. N.J. State Parole Bd., 224 N.J. 213, 

223 (2016).  The Court’s ruling in that decision reversing the 

Appellate Division’s grant of parole when the full Parole Board 

had not considered the matter was therefore clearly not a 

limitation of the authority or jurisdiction of the judiciary to 

issue an order granting parole.  Rather, it merely spoke to the 

propriety of doing so before the full Board had a chance to pass 

on the matter.   

Now that the full Board has rendered a judgment, Amicus 

ACLU-NJ respectfully suggests that the time has come for the 

judiciary to exercise the full panoply of the powers vested in 

it by Article VI, §5, ¶4.  It is not the role of the Parole 

Board to determine the appropriate sentence of punishment; its 

function is limited to determining the likelihood that Mr. 

Arcoli will commit a future crime.  The denial of parole to a 

now 84 year old man in failing health, and the imposition of a 

fifteen year future eligibility date for next consideration for 

parole, is effectively converting Mr. Acoli’s sentence to 
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imprisonment until death.  Further remands to the Parole Board 

will effectively confirm that sentence.     

II. THE PAROLE BOARD MUST EXPLAIN ITS DECISIONS IN A WAY TO 
PERMIT MEANINGFUL JUDICIAL REVIEW. 

 In Monks v. N.J. State Parole Bd., 58 N.J. 238 (1971), 

this Court firmly rejected the Parole Board’s prior refusal to 

give any reasons for the denial of parole, and affirmed that the 

requirement applicable to every administrative agency that it 

provide an adequate explanation for its decision applies equally 

to the Parole Board.  As Monks explained: 

When dealing with administrative agencies generally we 
have long pointed to the need for suitable expression 
of the controlling findings or reasons.  Thus in 
Abbotts Dairies v. Armstrong, 14 N.J. 319 (1954), we 
stressed that findings were of the utmost importance 
"not only in insuring a responsible and just 
determination" by the agency but also "in affording a 
proper basis for effective judicial review." . . . 
Similarly in Securities and Exchange Com. v. Chenery 
Corporation, 318 U.S. 80 (1943), Justice Frankfurter 
noted that the orderly process of judicial review 
requires that the grounds for the administrative 
agency's action be clearly disclosed by it.  318 U.S. 
at 94. See Davis, Administrative Law § 16.12, p. 585 
(1970 Supp.): "One of the best procedural protections 
against arbitrary exercise of discretionary power lies 
in the requirement of findings and reasons that appear 
to reviewing judges to be rational."  

Monks, 58 N.J. at 244-45. 

For even deferential judicial review to be meaningful, the 

agency must state its reasons for its action grounded in the 

factual record. In re Authorization for Freshwater Wetlands Gen. 

Permits, 372 N.J. Super. 578, 595 (App. Div. 2004). “The only 
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rational way in which a court can accomplish the limited task 

thus imposed upon it is to examine why . . . the agency acted, 

and knowing that, to examine the record as a whole for 

substantial credible evidence supporting the conduct.” Drake v. 

Dep't of Human Servs. Div. of Youth & Family Servs., 186 N.J. 

Super. 532, 536 (App. Div. 1982).  

Merely adducing a factual record alone, however, is 

insufficient to explain an agency decision.  “[E]ven the best 

record will be unavailing unless we can also discern the use to 

which it was put by the factfinder.” Id. at 538.  Moreover, it 

is not sufficient for an agency merely to state conclusions.  

See, N.J. Bell Tel. Co. v. Commc’n Workers of Am., 5 N.J. 354, 

375 (1950).  “A conclusion requires evidence to support it and 

findings of appropriate definiteness to express it.”  Id.  Thus, 

it is critical that the agency not merely adduce a record and 

state its conclusions, it must further explain the nexus between 

the evidence and its conclusions with sufficient specificity 

such that a reviewing court may determine whether that proffered 

relationship is reasonable. 

Although bound by this analytical framework, the decision 

of the Parole Board fails to provide the critical nexus between 

evidence and conclusion.  The conclusion that the Appellate 

Division majority found most persuasive was that “Acoli lacked 

sufficient problem resolution, ‘specifically, that he lacked 
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insight into his criminal behavior.’"  Acoli v. N.J. State 

Parole Bd., 462 N.J. Super. 39, 60 (App. Div. 2019).  See, id. 

at 45, 47, 48, 53, 59, 66 (all noting Board’s ultimate 

conclusion that he lacked “insight” into the reasons for his 

criminal behavior).  “Lack of insight” has become the standard 

incantation used by the Parole Board to justify a denial, and it 

has gone to the trouble of having it included as a checkoff on 

its standard preprinted Notice of Decision form to avoid 

unnecessary individualized narrative of its reasons. 

In the first place, the term “lack of insight” is itself a 

vague concept whose precise meaning the Board has never 

explained.  It is not among the 24 factors listed in N.J.A.C. 

10A:71-3.11 as bearing upon the parole decision,2 although it 

has, in Amicus ACLU-NJ’s observation, become one of the most 

frequent justifications given by the Board for its denials.  If 

the Board intends to incorporate by reference a technical term 

 
2 For the Court’s information, there is currently pending for 

decision in the Appellate Division the case of Stout v. Parole 
Board, No. A-004908-18 (argued Oct. 21, 2020), in which Amicus 
ACLU-NJ represents the plaintiff, and in which one of the 
principal contentions is that the Board has improperly adopted 
“lack of insight” as a factor in parole decisions without 
engaging in the rulemaking procedures required by the 
Administrative Procedures Act.  See, Metromedia, Inc. v. Dir., 
Div. of Taxation, 97 N.J. 313 (1984) (invalidating agency ad hoc 
rule where agency did not comply with rulemaking requirements of 
APA). 
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used in the field of psychology,3 it has never said so.  As best 

one can discern, “lack of insight” does not mean that the inmate 

denied his prior criminal behavior, which would be more 

objectively verifiable from the inmate’s own statements, and 

which denial is not present in this case.  Rather, the 

conclusion of “lack of insight” appears to mean that the inmate 

cannot sufficiently explain or articulate, at least with a level 

of sophistication acceptable to the Parole Board, the underlying 

motivations and reasons that caused him to commit his original 

crime.   

Asking an 84 year old man with no professional training and 

perhaps diminishing mental acuity to play armchair psychologist 

regarding his motivations concerning an event that took place 48 

years ago will naturally trigger statements of imprecision or 

lack of memory that will support a finding of “lack of insight,” 

if there is sufficient enthusiasm for that discovery.  Simply 

framing the inquiry in this manner is strongly suggestive of the 

resulting conclusion.  But the Parole Board has failed to 

explain why this conclusion, however reached, has a reasonable 

 
3 The concept of “insight” has special meaning in the Gestalt 

school of psychology.  See generally, Janet Davidson & Robert 
Sternberg, eds., THE NATURE OF INSIGHT (MIT Press 1996)(ISBN 
9780262691871).  Whether this concept has general acceptance in 
the scientific community is one question that would presumably 
have been vetted in the notice and comment process. 



 

15 

bearing on the only inquiry that the Parole Act makes relevant 

in its decision:  is there “substantial likelihood that the 

inmate will commit a crime under the laws of this State if 

released.”  N.J.S.A. § 30:4-123.53(a).   

The Parole Board emphasizes factors related to Mr. Acoli’s 

original criminal offense, which logically would be negative for 

any inmate serving a long sentence for serious crime, rather 

than focusing on the factors based on current or recent reality—

such as Mr. Acoli’s 25 year exemplary disciplinary record and 

the fact that he is an 84 year old man with diminishing mental 

and physical capabilities—which would naturally seem more 

relevant in predicting the likelihood of future crimes as 

required by the Parole Act.  While the Parole Board is not bound 

to find the recent evidence more probative than the remote, if 

it is going to act contrary to the intuitive weighing of those 

factors, it must at least explain the reasons why.   

The Parole Board’s weighing of the recent evidence 

predicting future non-dangerousness, however, is evidenced 

solely by its own ipse dixit pronouncement that it had done so.  

See, Acoli, 462 N.J. Super. at 60 (majority opinion quoting 

Board decision noting that current custody status, institutional 

work history, program completion and his infraction-free were 

“all matters of record,” and “were considered by the Board.”).  

From that statement, a reviewing court has utterly no basis to 
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determine whether the agency’s reasoning was rational or skewed.  

All that can be reliably determined is that the Parole Board is 

able to read the index of the record before it.  If such a 

recitation is sufficient to trigger administrative deference, 

then there would seem to be no point in going through the 

exercise. 

To examine the reasonableness of the Board’s reasoning, the 

Board must state that reasoning in a form that a court can 

comprehend.  But if the courts cannot look behind the Parole 

Board’s incantation of specific words, such as “lack of 

insight,” and at least examine the reasonableness of the Board’s 

conclusion that this somewhat mystifying concept outweighs the 

concrete evidence of rehabilitation provided by the objective 

record, then there is very little left of the judicial review 

process.  The deferential standard of review would therefore 

become an impenetrable bulwark and the agency’s actions become 

unreviewable acts of grace, contravening the design that the 

1947 Constitution sought to establish. 

CONCLUSION 

For the reasons expressed herein, Amicus ACLU of New Jersey 

respectfully urges this Court to reverse the judgment of the 

Appellate Division in this case, and under the unusual 

circumstances of this case, order the immediate grant of parole 
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to Sundiata Acoli. 
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