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PRELIMINARY STATEMENT 
 

The New Jersey Parole Act compels the release of Sundiata 

Acoli, an 84-year-old man, who has been imprisoned for nearly half 

a century. That Act mandates parole unless the State establishes 

by a preponderance of credible evidence that a substantial 

likelihood exists that the person will commit a future crime. 

parole eligibility date was reached 25 years ago, and the 

punitive and retributive aspects of his sentence have long since 

been satisfied. He remains imprisoned after 48 years despite 

overwhelming evidence showing he presents little risk of 

reoffending. But rather than crediting 

productive life during decades of incarceration, as well as his 

long, nearly flawless institutional record, the Board improperly 

focused on  

Indeed, during the nearly seven-hour-long parole hearing, the 

Board asked repeatedly about the ideology of the revolutionary 

groups that Acoli was involved with a half century ago, his beliefs 

about social justice, and his unwillingness to ascribe to the 

It probed his views on state 

violence, what it means to be a political prisoner, the tenets of 

Marxism, his writings about revolutionary struggle, and books he 

read in the 1970s. A board member even equated Acoli views about 

the place of radical struggle within American history as a threat 

actual violence.  A person does not forfeit 
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their First Amendment rights for purposes of parole consideration; 

The  former ideology and political 

beliefs violated the First Amendment. 

Amicus Center for Constitutional Rights , a national 

legal and advocacy organization that works to protect the right to 

dissent, writes to explain why  reasoning was 

not only foreclosed by the Parole Act, it violated the First 

Amendment. Specifically, Amicus argues that the Board could not 

have reasonably concluded that a preponderance of credible 

evidence established that Acoli was substantially likely to 

reoffend the only basis for overcoming the 

presumption in favor of release. And just as the First Amendment 

protects people from being punished for what they think, the State 

cannot, consistent with the First Amendment, deny Acoli parole 

based upon his past ideology, political beliefs, or disagreement 

with the State theory of the case.  

Amicus CCR provides an important perspective on these issues

and the costs to First Amendment freedom posed by the denial of 

liberty to a rehabilitated, now-84-year-old-man based largely upon 

hostility to his former revolutionary thinking. Founded in 1966 by 

attorneys who represented civil rights movements in the South, 

Amicus has challenged the constitutionality of subpoenas to the 

House Un-American Activities Committee; litigated on behalf of 

anti-war activists; represented the Chicago 8 and had their 
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convictions overturned; and won landmark First Amendment cases in 

the Supreme Court. CCR works with oppressed communities to press 

unpopular and radical ideas that challenge inequality, injustice, 

and official orthodoxy.  

Amicus does not dispute that determining whether Acoli 

presented a substantial likelihood of committing a future crime 

permitted assessment of his beliefs insofar as necessary to know 

whether he intends to engage in violence. But where the record 

clearly showed that he does not, the Board improperly perseverated 

on  and denied him parole in violation 

of the First Amendment. No fair reading of the hearing can miss 

the blatant hostility to freedom of thought permeating 

otherwise unsupportable decision.  

In sum, and as set forth more fully below, the Parole Act and 

the State and Federal Constitutions bar the State from denying

release to a person eligible for parole based upon passion, 

prejudice, a desire to further 

beliefs or politics. Because the denial of parole in this case 

violated this essential mandate, this Court should reverse the 

immediate release. 
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STATEMENT OF FACTS AND PROCEDURAL HISTORY 

 Amicus Curiae CCR relies upon the statement of facts and 

procedural history set forth in brief.  

ARGUMENT 

I. THE NEW JERSEY CONSTITUTION AND THE 1979 PAROLE ACT 
PROHIBIT PAROLE DENIALS BASED UPON CONSIDERATIONS OTHER 
THAN A SUBSTANTIAL LIKELIHOOD THAT THE PERSON WILL 
COMMIT ANOTHER CRIME. 

 
reflects the 

evolution of parole in New Jersey from an act of discretionary 

grace to a system bound by law. Trantino v. N.J. State Parole Bd., 

166 N.J. 113, 197 (2001) 1 Under N.J.S.A. 30:4-

123.53(a)(1979), parole can only be denied if a preponderance of 

credible evidence establishes that there is a substantial

likelihood that a person will commit a future crime. Kosmin v. 

N.J. State Parole Bd., 363 N.J. Super. 28, 40-41 (App. Div. 2003) 

t is clear that under the parole scheme now in effect, the 

punitive aspect of the sentence imposed on the defendant is deemed 

to be satisfied by the time the parole eligibility date is 

reached This was not always the law in New Jersey. Unfettered 

 
1 As the Appellate Division summarized in Geiger v. New Jersey Parole Bd. 
2015 WL 1757475 (April 15, 2015), the six Trantino appeals are State v. Trantino, 
44 N.J. 358 (1965) (Trantino I), cert. denied, 382 U.S. 993, reh'g denied, 383 
U.S. 922 (1966); In re Application of Trantino, 89 N.J. 347 (1982) (Trantino 
II); Trantino v. N.J. State Parole Bd., 296 N.J. Super. 437 (App. Div. 1997) 
(Trantino III ), aff'd in part, modified in part & remanded, 154 N.J. 19 (1998) 
(Trantino IV); Trantino v. N.J. State Parole Bd., 331 N.J. Super. 577 (App.
Div. 2000) (Trantino V), aff'd in part, modified in part & remanded, 166 N.J. 
113 (2001) (Trantino VI), modified by order, 167 N.J. 619 (2001). 
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discretion, bias, and unsubstantiated fear used to determine 

whether people were released from incarceration. See Generally

A. 3093, at *2 (Dec. 3, 1979), L. 1979, c. 

441, [hereinafter 1979 Statement ]. But that 

changed with the 1979 Parole Act, which rejected the ongoing denial 

of liberty based upon . See

Trantino VI, 166 N.J. at 197. Understanding the evolution of New 

le system, as set forth more fully below, further 

demonstrates that the  decision in this case was not 

only unlawful, it was a step backward.   

A. The New Jersey Constitution Mandates a Parole System Governed 
by Law. 
 
The Constitution of 1947 directs 

granting of parole shall be provided by law.  N.J. Const., art. V, 

§ II, ¶ 2. Parole is thus an unusual function in that the 

Legislature is obliged by our Constitution to provide for it.

Application of Trantino, 177 N.J. Super. 499, 517 (App. Div. 1981), 

judgment modified by, Trantino II, 89 N.J. at 347. 

This Court has long held that 

expectancy of parole eligibility to entitle prisoners to some 

measure of constitutional protection with respect to parole 

State Parole Bd. v. Byrne, 93 N.J. 192, 

203 (1983) (internal quotations and citation omitted); see also
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Greenholtz v. Inmates of Neb. Penal & Corr. Complex, 442 U.S. 1, 

11-12 (1979) (holding that Nebraska's parole statute created a 

protectible expectation of parole by directing that the Parole 

Board finds certain facts). Last year, this Court reaffirmed that 

the creates an 

release. Matter of Request to Modify Prison Sentences, 242 N.J. 

357, 385 (2020) 

. 

Moreover, the Constitutional dictate for the establishment of 

a parole system necessarily imposes a requirement of just and 

nonarbitrary decision-making. Mahoney v. Parole Bd., 10 N.J. 269, 

282 (1952) (Heher, J., dissenting); Trantino VI, 166 N.J. at 122

(the Parole Board to apply the rule of law 

). As former New Jersey Supreme Court Justice Harry 

Heher recognized in dissent in 1952, he Constitution is not to 

be read as conferring absolute power a wholly unregulated 

discretion that would admit of partiality and inequality in the 

Mahoney, 10 N.J. at 281. Justice Heher was 

addressing the first, now repudiated, version of the Parole act. 

Id.  But eventually, the New Jersey Legislature adopted his vision 

of a constitutionally mandated, law-based parole system. N.J. 

Const., art. V, § II, ¶ 2. Before it did so, however, parole in 

New Jersey operated as a discretionary system of ad hoc mercy with 
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dire consequences for the state and the people directly impacted

by arbitrary denial of liberty.  

B. First Parole Act, Enacted In 1948, Invited 
Arbitrary and Discretionary Decision-Making, Which Led to the 
1952 Uprising at Rahway State Prison.  

 
The Constitution for a fair and non-arbitrary parole 

system was not realized in the first version of the Parole Act. 

N.J.S.A. 30:4-123.14 (1948) ; L. 1948, c. 84. The 1948 

Act authorized parole only 

a person 

place in society, without violation of the law, and that his 

N.J.S.A. 30:4-123.14 (1948); Beckworth v. N.J. State Parole Bd., 

62 N.J. 348, 354 (1973). It placed the burden of proving 

eligibility for parole on the person seeking release. See N.J.S.A.

30:4-123.14 (1948). Under this regime, arbitrary and inconsistent 

results flourished. See Press Release, New Jersey Office of the 

Governor, Feb. 21, 1980; see also, 1979 

Statement, supra, at 2. 

At the time, New Jersey courts accepted the inequities because 

they considered parole under this regime to be a discretionary 

favor granted by the State. White v. Parole Bd., 17 N.J. Super. 

580, 586 (App. Div. 1952) (explaining Parole an act of leniency 

or grace ); see also Mastriana v. N.J. Parole Bd., 95 N.J. Super. 

351, 355 (App. Div. 1967) (describing parole as exclusively a 
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judgment by the paroling authority , disavowed by 

Thompson v. N.J. Parole Bd., 210 N.J. Super. 107 (App. Div. 1986).

Courts thus viewed their role in parole matters as limited to 

determining whether a decision was within 

statutory powers. White, 17 N.J. Super. at 586.  

The people impacted by this unjust system protested. In March 

and April of 1952, people held at Trenton and Rahway State Prisons

rebelled to protest conditions and parole 

system. Rep. of the Comm. to Examine & Investigate the Prison and 

Parole System of New Jersey, 7, Nov. 21, 1952.2 Those who staged 

the Rahway disturbance surrendered on two conditions: avoiding 

physical punishment and that there would be an investigation of 

 by an impartial outside agency. Id. at 3.

Governor Alfred E. Driscoll appointed a committee to address the 

parole system, which later 

inequalities in parole administration and policy[.]  Id. at 83.  

The Committee concluded that discretionary access to parole 

increased tension within prisons, deteriorated morale, and 

resolve for rehabilitation that is the primary design 

of the parole system. Id. at 84. The Committee advocated extensive 

reforms and rbitary and illusory distinctions

in parole access failed to incentivize rehabilitation. Id.  

 
2Available at 
https://dspace.njstatelib.org/xmlui/bitstream/handle/10929/21022/p9591952.pdf
?sequence=1&isAllowed=y 
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Similarly, in 1971, people held at Attica Prison in New York, 

rebelled to protest their treatment and conditions for 

incarcerated people more broadly. Attica, The Official Report of 

the New York State Special Commission on Attica, (1972). Like at 

Rahway, the leaders of the Attica uprising demanded reform of the 

parole system, among dozens of other changes. Id. at 251-57. 

Informed by both events, in 1979, the New Jersey Legislature 

overhauled the parole system. T  cited the 

uprisings at Rahway and Attica, acknowledging that they grew partly 

out of frustration with dysfunctional parole systems. 1979 Parole 

Statement, supra, at 1. Legislators noted that the 

official reports following both incidents concluded that the 

uprisings were 

about parole and perceptions of 

Id.  

C. The Parole Act of 1979 Sought to Make the Parole Process
Equitable, Consistent, and Focused on the Future. 
 

In enacting the 1979 Parole Act, the Legislature rejected the 

 indeterminate sentences occasioned by 

a discretionary parole system. 1979 Parole Act Sponsor s 

Statement, supra, at 2. It sought to make the parole process more 

consistent, predictable, and 

discretion that paroling authorities ossessed under the prior 
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making the [process] more closely subject to statutory 

Id.    

N.J.S.A.

30:4-123.56(a) that the State show a substantial 

likelihood of future criminal conduct  to deny release, which 

this Court has 

of parole.  Trantino II, 89 N.J. at 355 56 (describing a lack of 

likely future crimina the determinative test for parole 

). Indeed, N.J.S.A. 30:4-123.56(a) provides that an 

once statutorily eligible for 

parole unless the standard for ongoing detention is met. 

Although the adoption of a presumptive right to parole in place 

of indeterminate sentencing did not eliminate discretion entirely, 

it cabined decision-making to the statutory 

standard and gave the courts responsibility to ensure that the 

agency followed the law. See Ad Hoc Parole Comm., The Parole Denial 

Process in New Jersey 15 (1975) (noting that the Parole Board prior 

to this time was 

 

.  

Moreover, b

of whether someone is likely to commit a future crime, the 1979 

Act prevented the Board from treating parole like a de facto

sentencing power. 1979 Statement, supra, at 
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2; Byrne, 93 N.J. at 205; see also W. David Ball, Heinous, 

Atrocious, and Cruel: Apprendi, Indeterminate Sentencing, and the 

Meaning of Punishment, 109 COLUM. L. REV. 893, 893 (2009) ( In states 

where a prisoner is presumptively entitled to parole release, the 

denial of parole increases the maximum punishment without a jury 

finding the relevant facts beyond a reasonable doubt. ). In 

combination with revisions to 

provisions, the Act reflected 

individuals would be presumptively releasable once parole 

eligibility was met; only the courts would determine the 

appropriate length of punishment as part of their sentencing 

authority. See Byrne, 93 at 213-14.  

This was a dramatic shift from the earlier parole regime which 

effectively allowed the Board to determine the amount of time 

someone should be imprisoned. Id. at 205. Following the 1979 Act, 

t

parole eligibility has been reached, and the punitive and 

retributive aspects of the sentence have thereby been satisfied, 

is to ensure that [the person seeking parole] does not commit 

1979 Statement, supra, at 2. 

The 1979 Act also 

applicants to demonstrate their fitness for release and shifted 

the burden of proof onto the State to demonstrate the lone 

statutory basis for denying parole: a substantial likelihood that 
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the person would recidivate.3 See N.J.S.A. 30:4-123.53 (1979); 

Byrne, 93 N.J. at 205. This burden can only be met based upon a 

preponderance of evidence pertinent to whether a 

prospective parolee is likely to commit another crime. N.J. State 

Parole Bd. v. Cestari, 224 N.J. Super. 534, 551 (App. Div. 1988) 

(citing Trantino II, 89 N.J. at 368). 

 Accordingly, under the Parole Act, all other considerations 

that ha no bearing on present likelihood of 

recidivism See Trantino

VI, 166 N.J. at 193. No longer does the Parole Board have any power 

to question whether someone has served enough time or warrants 

further punishment. Byrne, 93 N.J. at 205; Trantino VI, 166 N.J. 

at 126. A alleged lack of candor about events that

occurred three or four decades ago Trantino VI, 166 N.J. at 193, 

and whether a person views the facts of the crime or the meaning 

of their incarceration differently than the State, see Acoli v. 

N.J. State Parole Bd., 2014 N.J. Super. Unpub. LEXIS 2340 at 25, 

are not legitimate and lawful bases for parole denial. The only 

job of the Parole Board once a person reaches parole eligibility 

 
3 The Legislature amended the Parole Act in 1997 as a basis for 

Kosmin v. N.J. State Parole Bd., 363 N.J. Super. 28, 41 n.2 (App. Div. 2002). 
But, here, the crime was committed prior to the adoption of the amendment,
the 1979 version of the statute applies. Id. Even if the 1997 standard applied, 
the State could not justify a denial  extensive 
and ongoing participation in rehabilitation programs, as outlined extensively 
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is to evaluate whether they are substantially likely to commit a 

future crime. See Byrne, 93 N.J. at 205; Trantino VI, 166 N.J. at 

126 ( [T]he critical and controlling question in this appeal is 

whether a preponderance of the credible evidence in the record 

supports the Parole Board's determination that there is a 

substantial likelihood that Trantino will commit a crime if he is 

released on parole. ).   

To sanction a decision that does not meet this statutory 

standard, would subvert 

the 

under a law-based parole system. This would invite a return to the 

discretionary, indeterminate parole system rejected by the New 

Jersey Legislature and inconsistent with the state constitutional

mandate. N.J. Const., art. V, § II, ¶ 2. 

II. 
OR PAST REVOLUTIONARY IDEOLOGY IS INCONSISTENT WITH THE 
PAROLE ACT AND VIOLATES THE FIRST AMENDMENT. 

 
Because the Parole  presumption in favor of release may 

only be overcome by demonstrating what a person is likely to do if 

released, the Parole Board violates that law when it denies parole 

unwillingness e. See N.J.S.A.

30:4-123.53. That violation of law occurred in this case. Here, 

the Parole Board 

extensive questioning in his parole hearing to what he believed 50 
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years ago, instead of whether he, after serving nearly a half 

century in prison, would commit another crime. That analysis was 

not only inconsistent with the Parole Act, it violated the First 

Amendment. 

A. The Principle That a Person Should Not Be Punished Because of 
What They Believe Is Foundational to American Democracy and 
the Constitutional Order.  
 
Our modern understanding of the First Amendment and the 

democratic values it serves developed through hard lessons gained 

from early experience with punishing disfavored 

viewpoints and protest speech. See New York Times Co. v. Sullivan, 

376 U.S. 254, 274-76 (1964) (recounting lessons drawn from 

controversies over the Alien and Sedition Act of 1798, 1 Stat. 

596). The Alien and Sedition Act of 1798 proved disastrous for the 

new nation first crystallized a national awareness 

of the central meaning of the First Amendment Id. at 273; see

also Michael T. Gibson, The Supreme Court and Freedom of Expression 

From 1791 to 1917, 55 Fordham L. Rev. 263, 273 (1986).  

Through that law, Congress sought to protect the incumbent 

Federalist party and smother dissent by criminalizing criticism of 

government. Gibson, supra, at 273. The act made it a crime to 

oppose any measure  of the United States government. Id. (quoting 

Ch. 74, § 1, 1 Stat. 596 (1798)); James Madison, Report on the 

Virginia Resolutions in 4  546, 575 (Jonathan 
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Elliot ed., J.B. Lippincott Company 2d ed.) (reprt. 1941) (1836) 

(discussing the Act).  

Met with immediate public opposition and outrage, the Act 

ended with a dramatic political fall-out: 

defeat of John Adams in the 1800 presidential election after a 

single term in office.  DAVID MCCULLOUGH, JOHN ADAMS CH.9 (2012).

Congress refused to renew the Act as the public unified in the 

belief that criminalizing speech critical of the government 

violated the First Amendment and was antidemocratic. Gibson, 

supra, at 275. President Jefferson pardoned those convicted under 

the Alien and Sedition Act and halted pending prosecutions. New 

York Times Co., 376 U.S. at 276. Although the law was never tested 

before the Court, as the Supreme Court later recognized, attacks 

on the validity have carried the day in the court of 

history.  Id. 

Although the Alien and Sedition Act has long been considered 

an unconstitutional mistake, the government retained an impulse 

during times of war and other tumult to punish dissenting or 

unpopular opinion. For example, in 1917, Congress enacted the 

Espionage Act, which made it a crime to 

 war efforts. 

Espionage Act, ch. 30, tit. I, 40 Stat. 217 (1917) (current version 

at 18 U.S.C. § 2388 (1976)). While the tle suggested it 

was directed at threats to the security of government, in practice,
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the Government invoked it against a wide range of unpopular, non-

threatening speech and opinion.  

For example, in Schneck v. U.S., 249 U.S. 47, 52 53 (1919), 

the Court upheld the criminal sentences of people who handed out 

flyers expressing support for socialism. Things that we now 

consider healthy and common in democracy like criticizing the 

government were routinely punished. See, e.g., Debs v. U.S., 249 

U.S. 211 (1919) (upholding a conviction of a speaker that 

criticized the First World War in a speech about socialism). 

Indeed, during the early 1900s, the Court viewed criticism of 

American war efforts as radical ideas that warranted punishment. 

See Frohwerk v. U.S., 249 U.S. 204, 209 (1919) (upholding a 

conviction for the publication of an article criticizing the First 

World War). The Court followed a clear and present danger test to 

determine whether speech could constitutionally be punished but it 

was willing to view mere criticism as meeting that standard. See

Schneck, 249 U.S. at 52.   

The Court continued this trend even beyond the First World 

War, but instead of stifling anti-war speech, the Court now showed 

a willingness to uphold restrictions based upon on political

ideology and anti-capitalist philosophies. See, e.g., Gitlow v. 

New York, 268 U.S. 652 (1925) (upholding a conviction for producing 

communist writings). The Court went so far as to uphold the 

prosecution of a person for indirectly participating dical 
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See n, overruled by Brandenburg v. Ohio, 395 U.S. 444 

(1969)). Th

unpopular views extended to simply teaching ideas deemed dangerous 

or offensive. See, e.g., Dennis v. U.S., 341 U.S. 494 (1951) 

(upholding a conviction for the teaching of Communist 

Manifesto). 

In 1919, Justice Oliver Wendell Holmes in United States v. 

Abrams, famously dissented from this prevailing view of the First 

Amendment and set the stage for the 

freedom of speech and expression. 250 U.S. 616, 624 (1919) (Holmes, 

J., dissenting); see also Thomas Healy, The Great Dissent: How 

Oliver Wendell Holmes Changed His Mind and Changed the History of 

Free Speech in America (2013). In Abrams, five non-citizens of 

Russian descent who described themselves variously as 

a socialist,  were 

prosecuted under the Espionage Act for distributing circulars in 

New York City criticizing the United States

Russia during the end of World War I. 250 U.S. at 617-18, 620-23. 

The Court upheld the convictions reasoning that the circulars were 

obviously intended to provoke and to encourage resistance to the 

United States in the war Id.

at 624. 

Justice Holmes rejected the view that the leaflet posed a 

threat of harm that could be punished consistent with the First 
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Amendment. Abrams, 250 U.S. at 624 (Holmes, J., dissenting).  He 

dismissed the possibility that the surreptitious 

publishing of a silly leaflet by an unknown man...would present 

any immediate danger.  Id. Justice Holmes maintained that the 

United States may only constitutionally punish speech that 

produces or is intended to produce a clear and imminent danger.

Id. at 627. Although the Court never formall

imminent  danger, his urging of a stricter 

standard of judicial oversight ultimately transformed the First 

Amendment.  

In the late 1960s, the Court finally established an incredibly 

high bar for punishing speech as Justice Holmes had advocated. See

Brandenburg v. Ohio, 395 US 444 (1969). It is now well-settled in 

American jurisprudence that we do not prosecute people for their 

beliefs, only for what they do, including inciting others to 

violence. Id. This approach to the First Amendment was solidified 

in Brandenburg v. Ohio, where the U.S. Supreme Court invalidated 

a Ku Klux Klan 

syndicalism law based upon a speech spewing hateful ideology and 

referencing the possible need for violent racialized revenge. Id.

at 446-48. The Court reasoned that the constitutional guarantees 

of free speech and free press do not permit a State to forbid or 

proscribe advocacy of the use of force or of law violation except 

where such advocacy is directed to inciting or producing imminent 
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lawless action and is likely to incite or produce such action.

Id. at 447. In other words, the Court made clear that only when 

speech poses a direct and immediate connection to a subsequent 

crime can the speech itself be criminalized. Id. This standard 

requires a showing that the speaker actually intends to incite or 

produce the imminent lawless action, and that the speech was likely 

to produce such action.  Id. at 448-49. 

Thus, while speech that incites or injures may be punished in 

a narrow, carefully defined set of circumstances, the U.S. Supreme 

Court has imposed an incredibly high threshold for criminal

responsibility, rejecting the notion that beliefs or general 

advocacy alone may warrant restriction of First Amendment 

freedoms. See id. at 448 (distinguishing between advocacy and or

teaching about the duty, necessity, or propriety  of violence as 

a means of accomplishing industrial or political reform  and 

actual incitement to such violence) (internal quotations omitted). 

Indeed, Brandenburg expressly overruled Whitney v. California, 274 

U.S. 357 (1927), which had earlier upheld a statute that outlawed 

change 395 U.S. at 449. In Brandenberg, the Court 

held that such restrictions were condemned by the First Amendment. 

Id.  

Moreover, Brandenburg built upon the Court burgeoning 

recognition that moral 
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necessity for a resort to force and violence, is not the same as 

preparing a group for violent action and steeling it to such 

action. See Noto v. United States, 367 U.S. 290, 297 298 (1961).  

The former, the Court held, cannot be punished. Id.; see also U.S. 

v. Rosenberg, 806 F.2d 1169, 1179 (3d Cir. 1986) (agreeing that 

the imposition of a sentence on the basis of a defendant's 

beliefs political philosophy, specifically their statements 

advocating revolutionary social change would violate the First 

Amendment).   

The idea that a person cannot be punished for their beliefs 

also has strong support in the State Constitution. Article I, 

Paragraphs 6 and 18 of the New Jersey Constitution similarly 

protects an individual's freedom of speech and association. See

State v. Schmid, 84 N.J. 535, 555-57 (1980) (delineating principles 

under the State Constitution). Indeed, this Court has long 

recognized that the State Constitution's free speech provisions 

may provide even broader protection than the First Amendment. See,

e.g., N.J. Coalition Against War in the Middle East v. J.M.B. 

Realty Corp., 138 N.J. 326, 353 (1994); Schmid, 84 N.J. at 560 

(recognizing that the 

inhibitory actions which unreasonably frustrate, infringe, or 

obstruct the expressional and associational rights of 

individu ). 
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 Accordingly, both the Federal and State Constitution protect 

people from being punished because of what they believe. As Justice 

Frankfurter noted in dissent in Dennis v. United States, 341 U.S. 

at 517 (Frankfurter, J., dissenting), decided prior to 

Brandenberg, this principle is foundational to American democracy

and freedom. Justice Frankfurter recognized that what is deemed 

radical and revolutionary today, may one day displace the status 

quo, and that the First Amendment empowers that evolution. See id.

at 550.  history of civilization is in 

considerable measure the displacement of error which once held 

sway as official truth by beliefs which in turn have yielded to 

other truths...the liberty of man to search for truth ought not to 

be fettered, no matter what orthodoxies he may challenge.  Id.

Justice Frankfurter summarized that the First Amendment 

presupposes that there are no orthodoxies religious, political, 

economic, or scientific which are immune from debate and 

dispute.  Id. (quoting Int l Bhd. of Elec. Workers v. Nat l Lab.

Relations Bd., 181 F.2d 34, 40 (2nd Cir. 1950)). 

B. The First Amendment Protects Potential Parolees from Further 
Punishment and Detention Solely Based on Their Political 
Beliefs. 
 
Just as someone could not, consistent with the First 

Amendment, be prosecuted for what they believe, the First Amendment 

likewise bars the State from denying someone parole for those same 

reasons. See generally, New York Times Co., 376 U.S. at 277 (the 
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state cannot accomplish civilly that which the First Amendment 

bring[ing] about by means of a criminal 

statute ); Block v. Potter, 631 F.2d 233, 244 (3d Cir. 1980)(Seitz, 

Chief Judge, dissenting)(recognizing that 

from parole denial based on their religious or political beliefs 

by the First A  

As the United States Court of Appeals for the Third Circuit 

has recognized in the context of parole, a Stat

Newman v. Beard, 617 F.3d 775, 780 81 (3d Cir. 2010) (quoting Baird 

v. State Bar of Ariz., 401 U.S. 1, 7 (1971)).  The Court recognized 

that principle, even while concluding that the Pennsylvania Parole 

Board in that case did not violate the First Amendment by requiring

a person convicted of sex offenses to accept responsibility for 

his crimes as an indicator of 

Id. at 781. While inquiry into rehabilitation may justify some 

questioning of would-be-parolees  beliefs, the Third Circuit has 

held that there are First Amendment limits. See e.g., Rauser v. 

Horn, 241 F.3d 330, 333-34 (3rd Cir. 2001) (denying parole to 

prisoner for their refusal to participate in religious-based 

rehabilitative program would violate the First Amendment). 

While it is true that courts have held that incarcerated 
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constitutionally limited during the period of their confinement, 

Turner v. Safley, 482 U.S. 78, 89 (1987), the Court has never 

accepted the notion that an incarcerate

beliefs can serve as the basis for ongoing detention. As described 

above, that would be wholly inconsistent with modern 

understandings of the First Amendment. 

Indeed, diminished First Amendment 

rights is limited to restrictions on speech during confinement and 

courts have only accepted such restrictions when deemed necessary 

for the management of penal institutions. See Jones v. N.C. 

Prisoners' Labor Union, Inc., 

of confinement and the needs of the penal institution impose 

limitations on constitutional rights, including those derived from 

). For 

this reason, as the Third Circuit recognized in Newman

settled law th

that are not inconsistent with his status as a prisoner or with 

Newman, 617 F.3d at 780 81 (quoting Pell v. Procunier, 417 U.S. 

817, 822 (1974)).  

Accordingly, an incarcerated person retains the First 

mind, see Wooley v. Maynard, 430 U.S. 705, 714 (1977), and a 

fs may not serve as the basis for further deprivation 
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of liberty in a parole proceeding. For example, in King v. Davis, 

688 F.Supp.2d 689, 691 (E.D. Mich. 2009), the U.S. District Court 

guilt as a condition to access a necessary parole program would 

violate the First Amendment. The Court reasoned that the State 

protected rights...and a false admission of guilt surely would not 

Id. (citing 

Perry v. Sindermann, 408 U.S. 593, 597 (1972)). There, the Court 

dismissed the claim on the grounds that the Plaintiff failed to 

allege sufficient facts to state a plausible claim  that her 

access to parole was so conditioned.  Id. at 693. But the Court 

appreciated nonetheless the critical point here: restricting 

beliefs would run afoul of the Constitution where the restriction 

is unjustified by any penological goal of rehabilitation. See id.

Enforcing this principle is critically important in 

after statutory release 

presumptions and moved toward determinate sentencing, the parole 

process remains inherently susceptible to political 

considerations. See Daniel S. Medwed, The Innocent Prisoner's 

Dilemma: Consequences of Failing to Admit Guilt at Parole Hearings, 93 
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Iowa L. Rev. 491, 505 (2008) (noting that despite these changes

parole decisions and are 

Accordingly, people like Acoli 

who have served the punitive purposes of their sentences4 and have 

demonstrated rehabilitation remain particularly at risk of parole 

denial if they hold or have held politically unpopular beliefs. 

That is even more the case for people associated with radical 

movements by racial minorities. See Andrea C. Armstrong, Racial 

Origins of Doctrines Limiting Prisoner Protest Speech, 60 How. 

L.J. 221, 265 (2016) (arguing that hostility to 

linked to racial fears of the past  Indeed, 

thrived for decades, with one examination of the New Jersey state 

system terming th

Medwed, supra, at 507 (quoting Ad Hoc Parole Comm., 

supra, 64, at 11).  

 Here, Acoli has accepted responsibility for the crime, 

expressed remorse, and shown overwhelming evidence of 

rehabilitation. Concerns about his former political beliefs and 

nothing to do with rehabilitation or any identified penological 

 
4 As here is no dispute 

that Acoli has served the necessary time to meet the punitive aspect of his 
sentence. Acoli v. N.J. State Parole Bd., 2014 WL 4798735, A-3575-10T3, *7 
n.8 (App. Div. Sept. 29, 2014). 
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interest. Yet the Parole Board effectively devalued evidence of 

rehabilitation, which was probative of the central question before 

it, and instead focused on radical 

revolutionary groups and what he believed 50 years ago. As 

demonstrated next, this violates the First Amendment.   

C. of Acoli Demonstrated Improper 
Consideration of His Past and Present Political Beliefs. 
 
The nearly seven-hour-long parole hearing in case and 

the decision denying parole show that political 

beliefs and not his likelihood of committing a future crime 

influenced the denial of parole. Indeed, more than 50 pages of the 

transcript of the hearing that took place on June 8, 2016 show 

that the Parole Board asked repeatedly 

present political beliefs. See This 

was improper under the Parole Act and it violated the First 

Amendment. 

1. The Board improperly focu
 

 
At his 2016 parole hearing, Acoli testified that he has 

repudiated violence as a means of political struggle. 2T131:19-

25. He stated that he has 

ways of attaining  social and political progress, which can be 

attained through nonviolent means.  2T131:19-25. Acoli emphasized 

that violence is not necessary[.] -25. A Board member 

[violence is]
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no longer necessary, in your op -6. After Acoli 

pointed to the election of Barack Obama as a sign of social and 

political progress, the Board member indicated skepticism, stating 

he  

that [he had] written

2T133:2-7. The board member then cited a written reflection by 

Acoli about the Black Panther Party, in which he wrote:  

Final judgment of history may very well show 
that in its own way, the BPP added the final 
ingredient to the black agenda necessary to 
attain real freedom: armed struggle; and that 
this was the great turning point which 
ultimately set the Black Liberation Movement 
on the Final Road to Recovery. 

 
  [2T133:9-13.] 
 

progress is protected by the First Amendment and says nothing about 

whether Acoli plans to engage in violence in the future. See Noto, 

367 U.S. at 297 298 (believing in or ad moral 

necessity for a resort to force and violence, is not the same as 

preparing a group for violent action and steeling it to such 

); Rosenberg, 806 F.2d at 1179 (First Amendment protected 

defendant from being criminally punished advocating 

revolutionary social change  

achieving social change was thus an improper consideration in his 

parole consideration. Once Acoli repudiated violence and spoke 
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about the ability to achieve change without it, his past or present 

beliefs about the historic role of revolution had no bearing upon 

whether he was likely to reoffend. This inquiry was not in 

accordance with the Parole Act and transgressed the First 

Amendment. 

Beyond the First Amendment, the 

should also be 

rejected as inaccurate, and thus unreasonable, arbitrary and 

capricious. See Cestari, 224 N.J. Super. at 547. Specifically, in 

its decision denying parole, the Board claimed that Acoli only 

pointed to the election of Barack Obama as President as a reason 

for his rejection of violence. The Board claimed:  

when asked to describe how your behavior 
choices (use of violence) changed, you pointed 
to an external factor that you had absolutely 
no control over, namely the election of a 
president. Your perception that an external 
factor will dictate your behavioral choices 
and your failure to provide any examples of 
how you personally have changed demonstrates 
a fundamental misunderstanding on your part on 
the balance of internal and external factors 
impacting your decision-making, as it relates 
to anti-social behavior. 

 
 [300a.] 

This is wrong. Acoli did not only cite the election of Obama as 

the sole reason for his change in thinking; 

ways of attaining the same thing. -25. He also credited 
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 that [he has] had over the years. -25 The 

Board failed to delve any further. Those are clearly the sort of 

internal factors the Board erroneously claimed were missing from 

 explanation.5 T

repudiation of violence should be rejected because it was based 

upon an inaccurate and incomplete reading of the transcript. See

Cestari, 224 N.J. Super. at 547 (reversing parole denial based 

upon 

crucial evidence ). 

But it must also be rejected for transgressing the First 

Amendment because the Board obviously relied upon 

about the Black Panther Party  when denying him 

parole. Because this improper consideration says nothing about 

whether Acoli plans to engage in violence in the future, and is 

protected political belief under the First Amendment, see Noto, 

367 U.S. at 297 298, it was not a lawful 

decision.  

2. The Board improperly probed A
violence and racial oppression during the 1960s and 
1970s. 

 
5 on this point was internally 
inconsistent. A board member suggested during the hearing that Acoli was being 
misleading that influenced his thinking 
when he had already testified in an earlier parole hearing that he rejected 
violence much earlier.  See 2T132:22-25, 2T133:1 (noting that Acoli said 

-3. In contrast to the Board
baseless skepticism, this testimony showed that 
violence was communicated similarly over several years and hearings. Of course, 

n of violence.   
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Once Acoli repudiated violence and made clear that he had no 

intent to commit future crimes, the inquiry should have shifted 

after a reasonable time from what Acoli believed or did five 

decades ago to his rehabilitation in prison and what he would do 

upon release. But the Parole Board was unwilling to leave the past.

For example, a parole board member asked Acoli to defend his 

statement at the sentencing hearing when he described himself as 

a revolutionary, reciting the following said by Acoli more than 

four decades ago: 

Another thing Malcolm [X] said is that this 
country is very good at making a victim look 
like a criminal, and a criminal look like the 
victim. And that's exactly what's going down 
in many of these cases, and they're saying we 
shoot police. All we're doing is keeping the 
police from killing us, and from killing other 
black people. They're not only shooting black 
and third world people, poor people, but 
they're killing them in any way they-- any way 
they can, anywhere they catch them. So we said 
stop murdering black people, stop murdering 
poor people, stop murdering people like Zayd 
Malik Shakur. 

 [2T111:9-20.] 

The board member then 

happened [sic] at that time? That they made the criminal look like 

the victim and the victim look like a criminal? Do you believe 

-2. This 

about police violence not only had no bearing upon whether he was 
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substantially likely to reoffend if released, it also was 

inconsistent with the First Amendment. 

The First Amendment protects Acoli from being punished for 

his current or former views on police killings of Black people. It 

also protects former belief that revolution was necessary 

to stop that violence and the broader oppression of Black people. 

Brandenberg recognized that the First Amendment bars the state 

from criminalizing advocacy of the use of force or of law 

violation except where such advocacy is directed to inciting or 

producing imminent lawless action and is likely to incite or 

produce such action. Id. at 447. Indeed, Brandenburg expressly 

overruled Whitney v. California, 274 U.S. at 357, which upheld a

statute 

political and economic change more. Brandenburg, 395 US 

445; see also Rosenberg, 806 F.2d at 1179 (a person cannot be 

criminally punished for believing in revolutionary tactics).  

Of course, if Acoli planned to engage in violent acts or 

planned to incite others to violence, this First Amendment 

protection would hit its limit. Brandenburg, 395 U.S. at 444. But 

Acoli made clear he planned to do the opposite, stating that 

violence is not the answer. 2T132:22-25; 2T133:1.  

One Parole Board member went so far as to ask Acoli why he 

was concerned about the oppression of Black people and committed 

to revolution, if he had a college education, a good job, a house 
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-10. When Acoli 

-

that relate to your life? Did you think you were not being treated

-16.  

This exchange not only shows staggering ignorance regarding 

racial injustice suggesting people with educational and economic 

opportunity are spared from racial oppression it also, again, had 

no bearing whatsoever upon the central question before the Parole 

Board: Acoli  The Third 

Circuit has recognized that similar assumptions were rooted in 

racial bias and violated Due Process. See Block, 631 F.2d 238 

(rejecting as racially biased and improper Parole Board reasoning 

that applicant needed more rehabilitation because he had so many 

more advantages in life than those who are usually brought before 

the  given his college education and economic status).6 

Here, the Parole Board appeared more interested in debating 

with Acoli the merits of his motive for challenging oppression 50 

years ago, than assessing his likelihood to commit a crime today.

To explain further, Acoli pointed to the violence directed at 

people seeking civil rights at that 

 
6 There, the Parole Board Chairman was even more explicit about who he was 
imagining as a typical  parole applicant, describing them as black or Puerto 
Rican, grossly under-educated, unskilled, and unsophisticated.  Block, 631 
F.2d. at 235. 
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happening to a whole class of people, a whole race of people that 

we were talking about. So then it -- 

2T223:23-

-11, and 

-

-

11. Parole hearings are supposed to be about assessing 

hearing often sounded like a debate about the merits of his social 

justice criticisms and which Black people, at least in one Board 

struggle against oppression. 

This was not just an irrelevant digression during the hearing. 

In denying parole, the Board, in part, reasoned that Acoli failed 

 have 

changed. 301a (stating that Acoli lacked progress into 

understanding why [he] chose to be part of a violent militant 

organization ). Far from it, Acoli was clear about this reasoning;

inequality and oppression. 

How Acoli viewed social injustice 48 years ago during his 

sentencing hearing has no bearing whatsoever upon the central 
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question before the Parole Board, Acoli

crime if released. This questioning, however, was not directed to 

views in the 1970s. This has no place in parole proceeding 

supposedly focused on rehabilitation and the future. 

likely to reoffend was not in accordance with the Parole Act. And 

denying him parole violated the First Amendment. See Block, 631 

F.2d at 233 (Seitz, J. dissenting) 

parole denial based on their religious or political beliefs by the 

 

3. The Board improperly f ideology 
and reliance upon communist teachings. 

 
both

by his words and through decades of his non-violent and productive 

life while incarcerated, should have demonstrated to the Parole 

Board that there was no substantial likelihood that Acoli would 

reoffend. But the Parole Board went beyond the question, asking

him about the 

2T40:2-4, discussing what he read 50 years ago, 

Book, 2T134:8-11, and debating with him 

Marxism and Communism, 2T2T144:16-18. 
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In one exchange focused on political 

-22. He 

then clai

people like Ho Chi Minh and Castro [who] were certainly...enemies 

-25; 2T150:1-2.  

In another section, a parole board member asked 

what was it that attracted you to...Marxism and the teaching of 

-7. The 

questioner then debated with Acoli whether violent overthrow of 

T144:16-18. Acoli questioned whether that was 

I know that they're all about changing society, and 

I guess some of them do it violently, and some of them do it 

-25: 2T145:1.  

A State cannot consistent with the First Amendment 

Newman, 617 F.3d at 780 81. Where Acoli had repudiated violence 

and demonstrated his capacity to live peacefully and productively 

in society, the Parole Board transgressed foundational First 

Amendment principles by interrogating the underlying political 

philosophies of revolutionary groups that operated over nearly a 

half century ago.  
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This improper focus, which permeated much of the parole 

hearing, disturbingly echoed the hostility to communism, socialism 

and war opposition 

freedom of thought and speech during the first half of the last 

century. See Part II.A, supra. But the Supreme Court has long 

repudiated that thinking, making clear that the government 

transgresses the First Amendment when it treats criticism of 

government and disfavored political ideologies as  ideas 

warranting punishment. See Part II.A. supra. And because a person 

who is incarcerated does not forfeit their First Amendment rights 

for purposes of parole consideration, see Rauser, 241 F.3d at 333-

34 (denying parole because person refused to participate in 

religious-based rehabilitative program would violate the First 

Amendment), the former ideology in 

denying him parole violated the First Amendment. 

4. 
about what makes someone a political prisoner, what 
he has written, and how he thinks about his nearly 
half-century long incarceration. 

 
Instead of focusing on whether Acoli was likely to commit a 

future crime, the Board also perseverated on what Acoli has written 

about state violence directed at radical revolutionaries in the 

1960s and 1970s and 

Tr.120:5-6.  For example, one Board Member interrogated Acoli about 

an article he wrote, an updated history of the New African Prison 
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Struggle. 2T118:7-13. The questioner noted that the Article

revolutionaries and Government search and 

destroy missions people died. 2T118:14-18. The board 

about 

number or First Amendment protected writing and viewpoints, 

including Soul on Ice7 and Wretched of the Earth.8  2T119:1-2.  The 

board member then 

Government had killed radical Bla

tating . . . if you do 

violence to the truth, how far afield is that from actual 

 2T119:4-6.  This statement is a dangerous affront to 

the First Amendment.  

As Justice Frankfurter noted decades ago, there is no such 

thing for purposes of political opinions protected under the First 

Amendment as an accepted truth. See Dennis, 341 U.S. at 550 

(Frankfurter, J., dissenting) (noting that history is rife with 

examples of ideas once held sway as official truth

beliefs which in turn have yielded to other 

 
7 moir and 
collection of essays about racial oppression. 
8 The questioner was apparently referring to Frantz 
colonialism. 
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truths 9  He noted that the First Amendment protects beliefs no 

matter what orthodoxies [they] may challenge  Id. at 550.  

ement candidly revealed that members 

of the Parole Board erroneously viewed ideas protected by the First 

Amendment as synonymous with violence and thus a proper basis for 

denying Acoli parole. This is wrong under the Parole Act and it is

unconstitutional. See Brandenburg, 395 U.S. at 444; Noto, 367 U.S. 

at 297 98. It must be resoundingly rejected by this Court.  

The board member then moved on to ask Acoli 

that means. 2T120:5-6, 10. Acoli responded that a political 

prisoner is ...and for freedom 

2T120:14-17. Under that meaning, Acoli said he considers himself 

to be one. 2T120:18-19. 2T120:20-21. The Board member then asked 

Acoli if he committed any crimes that led to his imprisonment and 

Acoli affirmed yes. 2T121:1. In fact, Acoli accepted

 and expressed deep 

regret. 2T282:20-25; 2T283:1-2.  Specifically, Acoli stated: 

 
9 Extralegal killings by the government of radical revolutionaries is now a 
matter of public focus and inquiry. See Devlin Barrett, FBI Pressured to Answer 
for Domestic-Spying Program Tied To Black Panther Killing in 
1969, Washington Post, May 4, 2021 (describing legislation by Rep. Bobby L. 
Rush (D-Ill.) killing of 
Fred Hampton, a Black Panther activist targeted by an FBI informant and shot by 
police in Chicago in Id. FBI records acquired by the [Berkely 
Library of the University of California] reveal violent surveillance of Black 
leaders, civil rights organizations

https://news.lib.berkeley.edu/fbi 
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I deeply regret his murder, my role in it, because if I 

his partner, he would have lived.  I offer my deepest 
remorse, and sincere apology to Trooper Fo
family. . . . I offer my sincere apology and hoping it 
would be accepted in the spirit offered and provide them 
a measure of solace and peace.   
 
[2T282:20-25; 2T283:1-2] 

and his definition of a political prisoner, the board member 

understanding, stating: 

following your participation in an event where two people were 

killed, why then do you feel that 

2T121:16-19. But, of course, understanding of his 

incarceration, particularly after he has served 48 years, accepted 

responsibility, and shown remorse, is not the basis for denying 

someone release under the Parole Act, it is whether he is likely 

to commit future crimes.   

Moreover, the First Amendment bars the state from denying 

someone liberty based upon their political beliefs, including 

their interpretation of their own incarceration. there are no 

orthodoxies...immune from debate and dispute Dennis, 341 U.S. at 

550 (Frankfurter, J., dissenting). The purpose of the parole 

inquiry is not to assess whether a would-be parolee accepts some 

State version of 

right freedom of thought protected by the First Amendment
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Wooley, 430 U.S. at 714 (describing right to reject beliefs as 

components of the broader concept of individual freedom of 

mind ). Being prosecuted for a crime, for which he has accepted 

responsibility and served nearly a half century, did not deprive 

Acoli of the right to hold these beliefs without further penalty 

and ongoing denial of liberty.  

D. a Psychological Report Opining 
that Acoli Would Engage in Protected Political Activity if 
Released Violated the First Amendment. 

 
In denying Acoli parole, the State relied upon a psychological 

report from Dr. Van Pelt that included unsubstantiated speculation

that is profoundly incompatible with the First Amendment. 

Accordingly, it should be rejected as an unlawful basis for denying 

Acoli parole.  

Specifically, Dr. Van Pelt claimed in her report that Acoli 

continues to at least passively condone aggression, whether on 

10 As 

brief points out, this vague, unsupported opinion is not a 

and cannot support a conclusion that Acoli is

substantially likely to engage in criminal activity. Indeed, 

passivity is the exact opposite of a substantial likelihood to 

 
10 The Attorney General refused to provide counsel for Amicus with access to the 

negotiate an expanded Consent Protective Order. Accordingly, undersigned 
counsel relies upon the references  
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carry out criminal acts the standard under the Parole Act, N.J.S.A.

30:4-123.56(a). 

rights to . See

Noto, 367 U.S. at 297 98. Indeed, the First Amendment protects a 

moral necessity for a resort to 

force and violence Id. The Supreme Court has made eminently clear 

that this is not the same as preparing a group for violent action 

and steeling it to such action.  Id. Only incitement to violence 

under the extremely high threshold established by Brandenberg may 

be criminally punished. See Brandenburg, 395 U.S. at 444; 

Rosenberg, 806 F.2d at 1179 (agreeing that punishing someone for 

advocating revolutionary social change would violate the First 

Amendment). Because passive  views on global politics and 

g

the basis for criminal punishment, it likewise cannot serve as the 

basis for denying an otherwise eligible person parole. See Rauser, 

241 F.3d at 333-34 (recognizing parole denial based upon improper 

considerations can violate the First Amendment). 

Even more offensively, Dr. Van Pelt suggested that Acoli should 

be denied parole based upon her view that he is likely to engage 

in political activity. Ca83. Prohibiting a parolee from engaging 

in protected First Amendment conduct would undoubtedly violate the 

Constitution. See Packingham v. North Carolina, 137 S.Ct. 1730
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(2017) (statute prohibiting people convicted of sex offenses from 

accessing all social networking websites violated First 

Amendment). In particular, the Supreme Court has made clear that 

political speech and activity warrants the utmost protection in 

democracy. R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 422 

(1992) (Stevens, J., concurring) (noting highest, most 

protected position If paroled, Acoli

has a constitutional right to become involved with politics or 

protests should he so choose. Sobell v. Reed, 327 F.Supp. 1294, 

1303-06 (S.D.N.Y. 1971)(a state has no right to restrict the First 

Amendment rights of a parolee who had been convicted as a communist 

spy from speaking at political gatherings). Likewise, a court 

c

they will engage in constitutionally protected conduct fiercely 

guarded under the law. See Hyland v. Procunier, 311 F. Supp. 749 

(N.D. Cal. 1970) (a parole board may not place limits on par

right to speak to student demonstrators at a correctional facility 

 

lead to a ,  Ca83, is a wholly improper basis for 

denying parole that would violate the First Amendment. See Hyland, 

311 F. Supp. At 749; Tinker v. Des Moines Indep. Cmty. Sch. Dist., 

393 U.S. 503, 508 (1969)(First Amendment infringements not 
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discomfort and 

.

ndifferentiated 

fear or apprehension of disturbance is not enough to overcome the 

right to freedom of expression.  Tinker, 393 U.S. at 508.  

Van Pelt

Ca84, is not only contradicted by the record, 

2T131:19-25, it is, as mentioned above, an unconstitutional basis 

for denying parole. See Noto, 367 U.S. at 297 298. Believing in or 

moral necessity for a resort to force and 

violence, is not the same as preparing a group for violent action 

and steeling it to such action

that can be punished or lead to loss of liberty under the law. See 

id.  

Finally, Van Pelt  absurd belief that it is relevant to 

parole consideration that he believes he has an obligation to 

bring about changes, be that in the community or his own family

must be condemned. Ca84. This is not the law. Of course, seeking 

community based social or family change in no way shows a 

substantial likelihood to commit future crime; it is evidence of 

being a productive and contributing member of society. In any 

event, Acoli s beliefs about social justice and responsibility are 

protected by the First Amendment.  
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us and contrary to the 

principles of freedom of thought, expression and political 

advocacy protected by the First Amendment so as to be a tainted 

Court should wholesale reject the report and the unconstitutional 

assumptions underlying it.  

III. THE FIRST AMENDMENT PROTECTS ACOLI FROM BEING DENIED 
FURTHER LIBERTY BECAUSE HE DOES NOT ASCRIBE TO THE STATE 
VERSION OF THE CASE. 

 
In addition to improperly spending much of the nearly 7-hour 

long parole hearing 

activities, the Parole Board also inappropriately and 

disproportionately focused on the crime itself, rather than the 

datory inquiry of whether Acoli is substantially 

likely to commit a future crime. N.J.S.A. 30:4-123.56(a). As the 

panel below recognized, but failed to diagnose as a problem in 

this proceeding, the Parole Board 

on any one factor, especially the crime[.] Acoli v. New Jersey 

State Parole Bd., 462 N.J. Super. 39, 72 (2019) (citing Trantino 

VI, 166 N.J. at 189-90).  But that is exactly what happened here. 

Indeed, the Board spent hours of the hearing going through 

the events on the Turnpike in detail, see, e.g., 2T60-2T117, even 

though Acoli has already served nearly 50 years for the crime. The 

Board ve questioning included prior 

assertion that he blacked out, Acoli, 462 
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N.J. Super. at 42. Acoli has long maintained that he was grazed by 

a bullet that rendered him unconscious and unable to recount how 

Trooper Foerster died. Id.  But at the 2016 hearing, upon being 

asked to speculate, Acoli offered that that while he struggled 

with the trooper, another trooper probably  shot the trooper with 

a friendly fire shot.  Id. According to the panel, this 

explanation necessarily required that [Acoli] was conscious 

during the struggle when the friendly fire shot  occurred, which 

it viewed as contradicting Acoli's previous assertion that a 

bullet grazed his head, rendering him temporarily unconscious.

Id.  

 This explanation of the testimony misconstrues the record.  

Acoli never testified at the 2016 hearing that he witnessed the 

shooting of Trooper Foerster. In fact, upon being asked how the 

-6. This was 

consistent with what Acoli has said for nearly 50 years: that he 

did not witness who shot Trooper Foerster. But the Parole Board 

-6. Upon 

that invitation for conjecture, Acoli 

probably -8 (emphasis

added).    

 

deviated from his prior testimony is wholly unreasonable and should 
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be rejected by this Court. As the Appellate Division concluded in 

Acoli consistently espoused the same sequence of events 

since his arrest, which admittedly differed from the State's 

testimony Acoli, 2014 WL 4798735,, No. A-3575-10T3, at *8 (App. 

Div. 2014). Being a witness to events and hypothesizing about what 

might have happened 

conclusion to the contrary is patently arbitrary and capricious 

and must be reversed. Trantino IV, 154 N.J. at 24.  

conjecture about who 

shot the Trooper is unlawful for another reason too. The First 

Amendment precludes the State from requiring someone to submit to 

its version of events as a condition of parole release where they 

otherwise have taken responsibility for their conduct and achieved 

the punitive and rehabilitative aspects of their sentence. The 

sanctified orthodoxy that must be accepted as a condition of 

release.  A person who has served nearly 50 years and shows remorse 

and rehabilitation does not forfeit their First Amendment Right to 

See Dennis, 341 U.S. 

at 550 (Frankfurter, J., dissenting)). To hold otherwise would 

deprive people seeking parole with the most fundamental of First 

Amendment rights underlying so many other freedoms: 

thoug .  See Wooley, 430 U.S. at

714.  
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avowal that that First Amendment 

rejects the notion of compelled acceptance of 

prosecutor told the Parole Board that Acoli may not have fired the 

weapon that killed Foerster and that it could have been by a third-

party. See Acoli, 2014 WL 4798735, There were no 

eyewitnesses to Foerster's shooting and the Middlesex County 

Prosecutor in a letter to the Board opposing Acoli's parole before 

the hearing, pointed out that Chesimard might 

have fired Foerster's gun. As the Appellate Division recognized 

in 2014, given Acoli's acceptance of responsibility for the 

rejection of violence, the fact that his version differs from 

that of the State, in and of itself, should not stand in the way 

of Acoli's parole.  at *9 (citing Trantino VI, 166 N.J. at 

193); Kosmin, 363 N.J. Super. at 43.  

To hold otherwise would unconstitutionally condition a would-

be- release [a] constitutionally 

 namely the First Amendment right not to be 

compelled to express agreement with something you do not believe 

or know to be true. See King, 688 F.Supp.2d at 691. It would 

eradicate a principle essential to liberty, democracy and our 

constitutional order: t

debate and dispute.  
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CONCLUSION 
 

For the foregoing reasons, this Court should reverse the 

reaffirm that the State may not 

consider constitutionally protected political beliefs or ideology 

in denying someone parole. A state may only deny parole under the 

Parole Act when it proves by a preponderance of the evidence the 

determinative showing elusive here: that the person seeking 

release is substantially likely to commit another crime.  
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