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LITIGATION TRIGGER 
 

 Colorado state and federal courts have both recognized the duty to preserve data 

relevant to litigation can occur well before receipt of a complaint or agency charge. 

The obligation to preserve evidence arises once a party indicates future litigation is 

likely. Cache La Poudre Feeds, LLC v. Land O’Lakes Inc. 244 F.R.D. 614 (D. 

Colo. Mar. 2, 2007). See also, Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212, 

218 (S.D.N.Y. 2003); See generally, Jason A. Phil and Derek E. Larsen-Chaney, 

Litigating Litigation Holds: A Survey of Common Law Preservation Duty Triggers, 

17 J. TECH. L. & POL’Y 193, 199-200 (2012); Stone v. Lockheed Martin Corp., 

2009 U.S. Dist. LEXIS 12105, 2009 WL 267688 (D. Colo. Feb. 2, 2009) (Where 

reasonable and possible, recently deleted information should be recovered.). For 

Colorado state court authority, see Castillo v. Chief Alternative, LLC, 140 P.3d 

234, 236 (Colo. App. 2006) (Parties may be sanctioned if they “knew or should 

have known that the destroyed evidence was relevant to pending, imminent, or 

reasonably foreseeable litigation.” Courts must examine “the behavior of the party 

moving for sanctions [a]s an important factor for assessing whether sanctions are 

appropriate.”) 

 

SCOPE OF THE LITIGATION HOLD 
 

While the approach in a specific case should be reasonably calculated to gather all 

relevant records, the scope of discovery, at least in federal court, is limited to non-

privileged matters that are both relevant to any litigant’s claim or defense and 

proportional to the needs of the case—i.e., the record will reveal something of use 

in the case without excessive cost to uncover it. Prior to November 2015, the 

federal law standard required production of even inadmissible or irrelevant 



evidence if it was “reasonably calculated to lead to the discovery of admissible 

evidence.” This was eliminated from the current rules.  Rule 26 now departs from 

the "reasonably calculated" standard, and instead focuses on two key concepts—

relevance and proportionality. This change limits the scope of discovery to only 

that which directly addresses case needs requiring parties to consider the importance of the 

issues at stake in the action, the amount in controversy, the parties' access to relevant 

information, the parties' resources, the importance of discovery in resolving the issues, and 

whether the cost of discovery outweighs the benefit. Under Colorado C.R.C.P. 26(b)(1)- 

“[I]nformation within the scope of discovery need not be admissible in evidence to be 

discoverable.” 

Recognizing the rules defining the scope of discovery, once the triggering event 

occurs it is imperative to act promptly to the determine the scope of the litigation 

hold, particularly electronically stored information (ESI). Numerous factors should 

be considered; Counsel should begin by assessing and addressing the following 

questions:  

1. Where is the potentially relevant information located? 

2. Who are the key custodians? 

3. What is the potentially relevant information? 

4. Is there any potentially relevant information that is particularly vulnerable to 

inadvertent or purposeful destruction (spoliation)? 

Sholler Edwards LLC provides the following free sample Litigation Hold notices, 

which of course, must be customized to your case specifics. 

 

 

 

 



SAMPLE THIRD PARTY PRESERVATION NOTICE 
 

 Our firm contacts you on behalf of our client, [CLIENT]. Currently, [CLIENT] is 
engaged in or anticipates litigation with [OPPONENT] regarding [DESCRIPTION OF 
MATTER]. Therefore, [CLIENT] is obligated to take steps to preserve all potentially 
relevant evidence beginning on [date] and continuing to do so until I advise you this is 
no longer necessary. This includes evidence in the possession, custody or control 
of third parties like [RECIPIENT]. Accordingly, take all necessary steps to preserve any 
documents and electronically stored information (ESI) that could be considered relevant 
to this dispute. All ESI should be preserved in electronic form in its native format. 
Specifically, preserve [DESCRIPTION].   

ESI includes potentially relevant information electronically, magnetically or optically 
stored as: 
·         E-mail, voice mail, instant messaging, and text; 
·         Facsimile files regardless of form; 
·         Social media accounts 
·         Video and Animation (e.g., .AVI and .MOV files); 
·         Image Files (e.g., .PDF, .TIFF, .JPG, .GIF images); 
·         Sound Recordings (e.g., .WAV and .MP3 files); 
·         Word processed documents (e.g., Word or WordPerfect documents and drafts); 
·         Spreadsheets and tables (e.g., Excel or Lotus 123 worksheets); 
·         Accounting Application Data (e.g., Peachtree, QuickBooks data files); 
·         Databases  
·         Calendar and Diary Application Data (e.g., Outlook, Yahoo, blog tools); 
·         Online Access Data (e.g., Temporary Internet Files, History, Cookies); 
·         Presentations (e.g., PowerPoint, Canvas, Prezi) 
·         Network Access and Server Activity Logs; 
·         Project Management Application Data; 
·         Computer Aided Design/Drawing Files;  
·         Storage devices (e.g., CDs, DVDs, external hard drives); and 
·         [add any other data types in your case], 
 
I will follow up with you as the case progresses to properly identify what collections are 
required and how best to gather what you have preserved. I appreciate your prompt 
attention to this matter. Please do not hesitate to contact me if you have any questions. 
 
Sincerely, 
 

 

 

 



SAMPLE PLAINTIFF LITIGATION HOLD NOTICE 
 

[PLAINTIFF] demands you preserve all documents, tangible things and electronically 
stored information (ESI) potentially relevant to the issues in this matter in compliance 
with Federal and State of Colorado case law.1 As used in this document, “you” and 
“your” refers to [DEFENDANT], including its former and current agents, attorneys, 
accountants, employees, partners, predecessors, representatives, successors, 
parents, subsidiaries, divisions or affiliates, and their respective officers, directors, or 
other persons occupying similar positions or performing similar functions. 

 

ASSESS LOCATION OF RELEVANT ESI 
You should immediately assess what information is subject to disclosure or responsive 
to discovery in this matter, where the information is stored on current and former 
computer systems, off-site systems, cloud repositories and all devices, including 
personal devices used for work purposes (cell phones, voice-messaging systems, 
thumb drives and any other similar devices that store communications and information). 

 

ESI includes potentially relevant information electronically, magnetically or optically 
stored as: 

• E-mail, voice mail, instant messaging, and text; 
• Facsimile files regardless of form; 
• Social media accounts 
• Video and Animation (e.g., .AVI and .MOV files); 
• Image Files (e.g., .PDF, .TIFF, .JPG, .GIF images); 
• Sound Recordings (e.g., .WAV and .MP3 files); 
• Word processed documents (e.g., MS Word or WordPerfect documents and 

drafts); 
• Spreadsheets and tables (e.g., Excel or Lotus 123 worksheets); 
• Accounting Application Data (e.g., Peachtree, QuickBooks data files); 

                                                           
1 The obligation to preserve evidence may arise even earlier than filing a claim if one party 
indicates future litigation is likely. Cache La Poudre Feeds, LLC v. Land O’Lakes Inc. 244 
F.R.D. 614 (D. Colo. Mar. 2, 2007). See, Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212, 218 
(S.D.N.Y. 2003), See generally, Jason A. Phil and Derek E. Larsen-Chaney, Litigating Litigation 
Holds: A Survey of Common Law Preservation Duty Triggers, 17 J. TECH. L. & POL’Y 193, 
199-200 (2012) (defining the litigation preservation duty). Stone v. Lockheed Martin Corp., 2009 
U.S. Dist. LEXIS 12105, 2009 WL 267688 (D. Colo. Feb. 2, 2009) (Where reasonable and 
possible, recently deleted information should be recovered.). For Colorado authority, see Castillo 
v. Chief Alternative, LLC, 140 P.3d 234, 236 (Colo. App. 2006). (Parties may be sanctioned if they “knew 
or should have known that the destroyed evidence was relevant to pending, imminent, or reasonably 
foreseeable litigation. Courts must examine “the behavior of the party moving for sanctions [a]s an 
important factor for assessing whether sanctions are appropriate.”) 



• Databases  
• Calendar and Diary Application Data (e.g., Outlook, Yahoo, blog tools); 
• Online Access Data (e.g., Temporary Internet Files, History, Cookies); 
• Presentations (e.g., PowerPoint, Canva, Prezi) 
• Network Access and Server Activity Logs; 
• Project Management Application Data; 
• Computer Aided Design/Drawing Files;  
• Storage devices (e.g., CDs, DVDs, external hard drives); and 
• [add any other data types in your case], 

You are obliged to preserve all potentially relevant data and potential evidence 
from all of sources of ESI, even if such ESI is not admissible. Furthermore, 
preservation of information in the possession of third party vendors is required. Adequate 
preservation of ESI requires you intervene to prevent loss due to routine operations and 
purging protocols as well as employ proper techniques and processes appropriate to 
preserve ESI.  

 
ESI preservation is a concurrent obligation with the responsibility to preserve 
other documents, tangible things, and other potentially relevant evidence. 

 

SUSPEND ROUTINE DESTRUCTION 
You are directed to immediately initiate a litigation hold for potentially relevant ESI, 
documents and tangible things, to act diligently and in good faith to secure and to 
document compliance with this litigation hold. Furthermore, you are directed to 
immediately ascertain and adjust features of your information systems and devices that 
could result in the loss of potentially relevant ESI.   
 

ATTORNEY OBLIGATIONS TO MONITOR AND PROPERLY NOTIFY 
You should anticipate that employees, officers, agents, or others may unlawfully seek to 
conceal, destroy or change ESI. Legal Counsel is obligated to: 1) monitor this litigation 
hold and assure [DEFENDANT] is conforming with the rules governing preservation, 
collection, and production without alteration, deletion, destruction or other modification, 
and 2) repeatedly notify and inform the custodians about the scope of the preservation 
and their duty to comply with the hold.  
 

FUTURE ACTION 
You are currently directed to assure the data and documents described above are 
preserved. At a later date, further steps will be discussed regarding collection and 
production of this data as required in this matter. 



SAMPLE DEFENDANT LITIGATION HOLD NOTICE 
 

[DEFENDANT] demands you preserve all documents, tangible things and electronically 
stored information (ESI) potentially relevant to the issues in this matter in compliance 
with Federal and Colorado law, including case law.2 As used in this document, “you” 
and “your” refers to [PLAINTIFF], including agents and representatives working on your 
behalf. 

 

Assess Location of ESI 
You must immediately assess what information is subject to disclosure or responsive to 
discovery in this matter, where the information is stored on current and former computer 
systems, off-site systems, cloud repositories and all devices, including personal devices 
used for work purposes (cell phones, voice-messaging systems, thumb drives and any 
other similar devices that store communications and information). 

 

ESI includes potentially relevant information electronically, magnetically or optically 
stored as: 

• E-mail, voice mail, instant messaging, and text; 
• Facsimile files regardless of form; 
• Social media accounts 
• Video and Animation (e.g., .AVI and .MOV files); 
• Image Files (e.g., .PDF, .TIFF, .JPG, .GIF images); 
• Sound Recordings (e.g., .WAV and .MP3 files); 
• Word processed documents (e.g., MS Word or WordPerfect documents and 

drafts); 
• Spreadsheets and tables (e.g., Excel or Lotus 123 worksheets); 
• Accounting Application Data (e.g., Peachtree, QuickBooks data files); 
• Databases  
• Calendar and Diary Application Data (e.g., Outlook, Yahoo, blog tools); 
• Online Access Data (e.g., Temporary Internet Files, History, Cookies); 

                                                           
2 The obligation to preserve evidence may arise even earlier than filing a claim if one party 
indicates future litigation is likely. Cache La Poudre Feeds, LLC v. Land O’Lakes Inc. 244 F.R.D. 
614 (D. Colo. Mar. 2, 2007). See also Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212, 218 
(S.D.N.Y. 2003), See generally Jason A. Phil and Derek E. Larsen-Chaney, Litigating Litigation 
Holds: A Survey of Common Law Preservation Duty Triggers, 17 J. TECH. L. & POL’Y 193, 
199-200 (2012); Stone v. Lockheed Martin Corp., 2009 U.S. Dist. LEXIS 12105, 2009 WL 
267688 (D. Colo. Feb. 2, 2009) (Where reasonable and possible, recently deleted information 
should be recovered.). For Colorado authority beyond Cache La Poudre, see also Castillo v. 
Chief Alternative, LLC, 140 P.3d 234, 236 (Colo. App. 2006). (Parties may be sanctioned if they 
“knew or should have known that the destroyed evidence was relevant to pending, imminent, or 
reasonably foreseeable litigation.” Courts must examine “the behavior of the party moving for 
sanctions [a]s an important factor for assessing whether sanctions are appropriate.”) 



• Presentations (e.g., PowerPoint, Canva, Prezi) 
• Network Access and Server Activity Logs; 
• Project Management Application Data; 
• Computer Aided Design/Drawing Files;  
• Storage devices (e.g., CDs, DVDs, external hard drives); and 
• [add any other data types in your case], 

You are obliged to preserve all potentially relevant data and potential evidence from all 
of sources of ESI, even if such ESI is not admissible. Moreover, preservation of 
information in the possession of third party vendors is required to be preserved.  
Adequate ESI reservation requires you stop routine operations and purging protocols as 
well as employ proper techniques and processes appropriate to preserve ESI.  
 

ESI preservation is an obligation in addition to the responsibility to preserve other 
documents, tangible things, and other potentially relevant evidence. 

 

SUSPEND ROUTINE DESTRUCTION 
You are directed to immediately initiate a litigation hold for potentially relevant ESI, 
documents and tangible things, to act diligently and in good faith to secure and to 
document compliance with this litigation hold. Furthermore, you are directed to 
immediately ascertain and adjust features of your information systems and devices that 
could result in the loss of potentially relevant ESI.   
 
HARD COPIES/NON-ESI  
This request includes drafts of documents, multiple copies of documents, handwritten 
notes, telephone or message logs, appointment books, calendars, correspondence, 
diaries, journals, financial records and any other materials and things (models, physical 
property, etc.) relating to or referencing the subject of this matter.  
 

ATTORNEY OBLIGATIONS TO MONITOR AND PROPERLY NOTIFY 
If you have an attorney, that attorney is legally obligated to 1) monitor this litigation hold 
and assure [PLAINTIFF] conforms with the rules governing preservation, collection, and 
production without alteration, deletion, destruction or other modification, and 2) 
repeatedly notify and inform the custodians about the scope of the preservation and their 
duty to comply with the hold.  
 
FUTURE ACTION 
You are currently directed to assure the data and documents described above are 
preserved. At a later date, further steps will be discussed regarding collection and 
production of this data as required in this matter. 
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