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As a reminder . . . 

• The information offered today is for general educational purposes 
only and does not constitute legal advice.

© 2021 Husch Blackwell LLP

Agenda: Telehealth

• Regulatory landscape FAQs

 Pre-PHE regulations

 Revisions and Waivers during the PHE

• AL Telehealth opportunities 

• Recent government enforcement actions

• Best practices

 Policies & Procedures

 Resident consents

 Technology agreements
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Agenda: Employment Law

• What “at-will” does not mean in NV

• Be Slow to Hire 

• Document, Document, Document

• Investigate

• Performance Improvement Plans (PIPs)

• How to Successfully Terminate Employment

• Recent Developments in Nevada Employment Law

Telehealth FAQs During the PHE

© 2021 Husch Blackwell LLP

Definitions at a Glance

• “Distant site” means the location of the site where a telehealth provider of health 
care is providing telehealth services to a patient located at an originating site.

• “Originating site” means the location of the site where a patient is receiving 
telehealth services from a provider of health care located at a distant site.

• “Telehealth” means the delivery of services from a provider of health care to a 
patient at a different location through the use of information and audio-visual 
communication technology, not including standard telephone, facsimile or 
electronic mail.

• 1135 Waiver
 Presidential declaration of an emergency and the Secretary of HHS declares a Public 

Health Emergency (“PHE”). The Secretary is authorized broad discretion, under Section 
1135 of the Social Security Act, to waive or modify requirements under Medicare, such 
as statutory rural and site of service coverage restrictions for services provided via 
telehealth.

See NRS 629.515(4)
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Is my facility an originating site?

• Yes. CMS expanded the definition of “originating site”

• Pre-PHE originating sites under Medicare

 Limited to hospitals, FQHCs, SNFs, among others

 Located in either a rural Health Professional Shortage Area or a county 
outside of a Metropolitan Statistical Area

• Expansion during the PHE

 Medicare now pays for telehealth services furnished in all areas in all 
settings, including ALs and even a beneficiary’s home

• SNFs may still bill originating site facility fee
(HCPCS Q3014)

© 2021 Husch Blackwell LLP

Which providers may furnish telehealth 
services?

• Pre-PHE, telehealth providers were limited to physicians, NPs, PAs, 
clinical nurse specialists, clinical psychologists, clinical social workers, 
registered dieticians, and CRNAs

• Expansion during the PHE

 All health care practitioners who are authorized to bill Medicare for 
professional services may bill for telehealth services

• Physical and occupational therapists, speech language pathologists

• Auxiliary personnel, such as respiratory therapists, may furnish telehealth services, 
which are billed incident-to the services of an eligible billing provider

© 2021 Husch Blackwell LLP

Do providers need to be licensed in 
Nevada?

• Pre-PHE, where the resident is located in Nevada (i.e., the originating 
site), health care providers needed to be licensed in Nevada

 Interstate licensure compacts (e.g., physicians, nurses)

• During the PHE, relaxed state and federal requirements

 Nevada: Governor’s Declaration (April 1, 2020)

• Waiver authorizes any provider who is licensed in good standing in another state to 
provide telehealth services in this state

 CMS

• Similar waiver (e.g., requiring provider to be licensed in the state for which they are 
enrolled as a Medicare provider)

See NRS 629.515(1)
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Are SNFs still required to provide in-
person visits?

• Pre-PHE, 42 C.F.R. § 483.30 required practitioners to perform in-
person visits for SNF residents

• During the PHE, CMS is waiving such requirement and allows visits to 
be conducted, as appropriate, via telehealth options

© 2021 Husch Blackwell LLP

What are the frequency limits for 
subsequent care?

• Pre-PHE, subsequent care visits were limited to one telehealth visit 
every 30 days for SNF residents

• During the PHE

 Stakeholders requested CMS revise the limitation from once every 30 days 
to once every 3 days

 CMS: “a subsequent nursing facility visit furnished via telehealth may allow 
flexibility for practitioners to appropriately treat patients, there are also 
situations where an in-person visit may be more appropriate.”

 Final Rule: Revised subsequent care visits to allow one telehealth visit every 
14 days

See 85 F.R. 84472, 84531 (Dec. 28, 2020)
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How may telehealth services
be provided?

• Pre-PHE

 Telehealth did not include audio-only interactions

 HIPAA-compliant platforms

• During the PHE

 Audio-only may be billed utilizing audio-only codes (e.g., E/M, behavioral health)

 Utilize “non-public facing” remote communication products (e.g., FaceTime, Zoom, 
Google Hangouts, Skype, Whatsapp)

 Relaxed HIPAA Enforcement (OCR Notification of Enforcement Discretion)

• “Covered health care providers will not be subject to penalties for violations of the HIPAA 
Privacy, Security, and Breach Notification Rules that occur in the good faith provision of 
telehealth during the COVID-19 nationwide public health emergency.”
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AL Relationships to Furnish Resident 
Monitoring and Care Management

• Remote physiological monitoring services

 Collection and analysis of patient data (e.g., weight, blood pressure) used to 
development/manage treatment plans for chronic/acute conditions

• CPT Codes 99453, 99454, 99457, 99458

 While only physicians and NPPs may bill these codes, providers rely on 
“clinical staff” to furnish these services

• In-person or on-site supervision is not required

 CMS has recognized that physicians or hospitals may enter into third-party 
arrangements to provide certain elements of these services

 Similar arrangements available regarding services related chronic care 
management (CPT Codes 99487, 99489, 9949)

© 2021 Husch Blackwell LLP

• September 2020
 OIG announced a healthcare 

fraud takedown related 
telemarketers and 
telemedicine companies

• January 2021
 OIG Work Plan: Audits of 

Medicare Part B Telehealth 
Services during PHE
• E.g., PT/OT/SLP services billed 

under Part B to the SNF’s own 
residents

 Audit report and policy 
recommendations expected in 
early 2022

Enforcement
Trends

© 2021 Husch Blackwell LLP

Best Practices Looking 
Ahead

• Develop P&Ps specifically for telehealth
• Informed Consent

 Include telehealth services in current informed consent

 Offer an FAQ to the resident regarding technology, risks, 
benefits to telehealth

• Medical Director Agreements
 Ensure telehealth services are expected

 Consider responsibility provisions regarding educating and 
working with staff to render telehealth services

• Technology Agreements
 Data user interface post-termination of agreement

 Business Associate Agreement
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Nevada is an at-will state.

So what?

• Unless an employee has 
an employment contract, 
they can be fired for any 
reason, or no reason, with 
or without notice. 

• BUT an employee cannot 
be fired for the wrong
reason. 

© 2021 Husch Blackwell LLP
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Nevada Exception to At-Will Employment
• Nevada is one of several states that recognizes an exception to at-will employment if an 

employee can show that, despite not having a written or oral employment contract, they 
have an “implied contract” stating they can only be terminated for cause.

• Nevada courts have found that termination policies in Employee Handbooks, for example, 
can create an implied contract that an employee can only be terminated for cause if the 
policy has language to that effect. 

• While including a progressive discipline policy in an Employee Handbook does not, by itself, 
create an implied employment contract, Nevada courts have found that a progressive 
discipline policy coupled with language stating employees will only be terminated for cause 
can create an implied employment contract. See Beales v. Hillhaven, Inc., 108 Nev. 96, 103 
(Nev. 1992).

• Takeaway: be careful about what language and policies you include in your Employee 
Handbooks relating to discipline and termination to make sure you are not communicating to 
employees that they can only be terminated for cause.

© 2021 Husch Blackwell LLP

• Discrimination based on: 

 Race

 Color 

 Ethnicity

 Religion

 National origin

 Gender

 Criminal background

 Sexual orientation

 Gender identity

 Gender expression

 Genetic information

 Pregnancy

 Childbirth

 Disability

 Age 
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Wrong reasons to terminate employment are stated in 
numerous federal, state, and local laws and include: 
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CROWN Act

• Nevada is one of 12 states that 
includes additional protections 
to people of color based on hair 
textures commonly attributed 
to race; such protections fall 
under the CROWN Act, which 
stands for: Creating a 
Respectful and Open World for 
Natural Hair.

© 2021 Husch Blackwell LLP

Wrong reasons to terminate employment 
include retaliation

Retaliation occurs when an employee suffers an adverse employment action, 
including but not limited to demotion, termination, reduced pay, reduced work 
hours, being switched to a less desirable work location or less desirable work 
schedule for exercising a legally protected right such as: 
• complaining about workplace health or safety
• complaining about workplace harassment or discrimination
• filing a worker’s compensation claim
• filing a whistleblower claim
• requesting a reasonable accommodation 
• taking medical leave
• taking maternity/paternity leave

© 2021 Husch Blackwell LLP

Be Slow to Hire

• “An ounce of prevention is worth a pound 
of cure”. . . or a “pound” of attorneys’ fees!

• Check an applicant’s references and social 
media for any “red flags.”

• Have the applicant interact with the 
people they will be working with if hired 
and get their feedback before making a job 
offer.
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• List regular, occasional, and 
potential job duties 

• A cautionary tale: 
Barrett-Taylor v. Birch Care 
Cmty., LLC, No. 19-CV-02454-
MEH, 2021 WL 2433740 (D. 
Colo. June 15, 2021)

Job Posts and Job Descriptions 

© 2021 Husch Blackwell LLP

Document, 
Document, 
Document

Additional takeaway 
from Barrett-Taylor 

v. Birch Care 
Community  

© 2021 Husch Blackwell LLP

Document, Document, Document

Maintain up-to-date 
Employee Handbooks and 
have new employees read 
and sign the handbooks on 
or before their first day of 

work.

When you update your 
handbooks to comply with 
changes in the law, have all 

employees read and sign 
the updated handbooks. 

22

23

24



9/21/2021

9

© 2021 Husch Blackwell LLP

Document, Document, Document 

Document all employee performance issues.

Email is better than text, but text is better than nothing. 

Inform the employee of performance issues.

© 2021 Husch Blackwell LLP

Investigate

• Investigate all employee 
complaints of workplace 
harassment and 
discrimination and document 
your findings.

• Locke v. Jefferson Hills Manor, 
460 F. Supp. 3d 613, 615 
(W.D. Pa. 2021)

© 2021 Husch Blackwell LLP

Performance Improvement Plans (PIPs)

• Can be a helpful tool to coach an under-performing employee 
who appears “salvageable”

• Consistency is key – apply PIPs evenly in the workforce to 
avoid claims of disparate treatment 

• Employee Handbooks – if you include a PIP or progressive 
discipline policy in a Handbook, it should include a clear 
disclaimer that no employee is entitled to be put on a PIP 
before termination and the employer retains sole discretion 
regarding whether to implement a PIP

• Document, document, document

25

26

27



9/21/2021

10

© 2021 Husch Blackwell LLP

Some 
Additional 
Best Practices

Exit interview

Planning the termination meeting

Confidentiality and dignity

Termination checklist

Security considerations

References

Planning for possible litigation

© 2021 Husch Blackwell LLP

Recent Developments in Nevada 
Employment Law

• Nevada recently enacted the Equal Pay for Equal 
Work law to promote pay equality within the state.

• Under Senate Bill 293, starting October 1, 2021, 
private employers, and certain public employers:

 will no longer be able to ask for a job applicant’s prior 
wage or salary history during the application process, 
and

 will be required to provide the wage or salary rate for 
the position after the job interview – this includes 
transfers and promotions within the company.

 However, employers are still permitted to ask an 
applicant about their wage or salary expectations for 
the position. 

© 2021 Husch Blackwell LLP
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Nevada’s Equal Pay for Equal Work Law, 
continued.

To ensure compliance with the law, Nevada employers should:

• Train Human Resources personnel and anyone involved in the recruiting, 
interviewing, and hiring process that they can no longer ask an applicant for 
their wage/salary history.

• Establish formal wage ranges for all positions and be ready to provide the 
wage range to an applicant after a job interview. 

• Modify any written company policies and pracitces relating to recruiting, 
interviewing, and hiring as needed to comply with the law.

Employers who violate Nevada’s Equal Pay for Equal Work law may be subject 
to civil actions from aggrieved applicants, civil penalties, actions by the Labor 
Commissioner, administrative penalties of $5,000 per violation, penalties for 
investigation costs, and attorneys’ fees.
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Additional Recent Developments in 
Nevada Employment Law

• Senate Bill 107 expressly provides a two-
year statute of limitations for common law 
wrongful termination claims. 

• The statute of limitations is tolled while an 
administrative complaint with the EEOC or 
Nevada Equal Rights Commission is pending 
and for an additional 93 days after the 
administrative proceedings conclude.  

• This law changes the prior 4-year “catch-all” 
statute of limitations that applied to all 
claims without an express statute of 
limitations.  

© 2021 Husch Blackwell LLP
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Additional Recent Developments in 
Nevada Employment Law

• If an employee voluntarily terminates employment, Nevada 
employers must pay out all wages due within 7 days or by the next 
regular pay day, whichever is sooner. N.R.S. 608.030.

• If an employee is discharged, Nevada employers must pay the final 
wages immediately. N.R.S. 608.020.

• Senate Bill 245, which went into effect on July 1, 2021, provides 
employees who are not paid their final wages by the above statutory 
deadlines with a private right of action to sue the employer.

• This law gives employees two years to bring a claim. 

© 2021 Husch Blackwell LLP

Additional Recent Developments in 
Nevada Employment Law

• Under Senate Bill 209, effective June 9, 
2021:
 Private employers must provide employees 

with paid leave to receive a COVID-19 vaccine 
(two hours per dose).

 Additionally, employers with more than 50 
employees in Nevada are now required to 
provide paid leave for employees to use for 
“any” use including treatment of an illness, 
caregiving, or receiving preventative care.

 For an example of how much paid leave an 
employer must provide, under Senate Bill 
312’s accrual method, an employee working a 
standard 40-hour workweek accrues 40 hours 
of paid leave annually. 
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Additional Recent Developments in 
Nevada Employment Law

• Under Assembly Bill 190, effective October 
1, 2021, private employers who provide 
sick leave for employees must allow their 
employees to use their accrued sick leave, 
whether paid or unpaid, to care for a 
member of their immediate family, to the 
same extent the employee could use the 
sick leave to care for their own medical 
needs. 

© 2021 Husch Blackwell LLP

Additional Recent Developments in 
Nevada Employment Law

• Our final recent update in Nevada employment law relates to Non-Compete 
Agreements. 

• Assembly Bill 47, signed into law on May 25, 2021, revises Nevada’s 
noncompetition statute, N.R.S. 613.195, in 3 key ways:

1. An employer may not restrict a former employee from providing services to former 
customers or clients under the circumstances listed in N.R.S. 613.195(2)(a)-(c).

2. Noncompetition agreements are unenforceable against hourly employees. N.R.S. 
613.195(3).

3. An employee who brings an action challenging an impermissible noncompete 
agreement is entitled to recover attorneys’ fees and costs from the employer. 
N.R.S. 613.195(7).

• Takeaway: review any noncompete provisions in your Employee Handbooks 
or other policies or personnel documents to ensure compliance with this 
new law.

QUESTIONS?

Sean J. Quinn
Attorney, Phoenix

Sean.Quinn@huschblackwell.com
480-824-7934

Jessica Brown
Attorney, Phoenix

Jessica.Brown@huschblackwell.com
480-824-7897

34

35

36



9/21/2021

13

© 2021 Husch Blackwell LLP

37


