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Due Process Rights Remain Important During Pandemic 

Kansas Justice Institute files Amicus Brief in Kansas Supreme Court on SB 40 Case 

 

Overland Park, KS – During the 2021 legislative session, The Kansas Legislature passed SB 40 which 

altered state and local emergency statutes to ensure Kansans’ due process rights remain in 

place during a pandemic. A Johnson County judge recently struck down SB 40, bringing the bill 

back into the spotlight.  

While the Kansas Supreme Court issued a stay as the ruling is appealed, Kansas Justice Institute 

filed an amicus brief to reiterate the importance of due process rights during an emergency 

such as COVID-19. 

 

“Meaningful and timely hearings are particularly important during emergencies, regardless of 

the emergency. When a local health officer issues an order affecting a person’s livelihood—

even with the best of intentions—that person should have the opportunity to be heard,” said 

KJI litigation director Sam MacRoberts.  

 

The arguments raised in KJI’s brief to the Kansas Supreme Court track those made by Peach 

Madl, a client of KJI, when her business was harmed in Douglas County last year. Peach owns 

The Sandbar which had its business hours curtailed despite taking COVID mitigation steps. 

Peach filed suit in federal court arguing for due process hearings, among other things, but 

ultimately dismissed the case when SB 40 became law last spring.  

 

Peach’s lawsuit exposed the immediate need for due process hearings in Kansas. The legislature 

responded with SB 40 establishing a statutory hearing process that protects citizens even 

during a state of emergency.  

 

MacRoberts continued, “The right to be heard should not evaporate in the middle of a 

pandemic. To paraphrase the United States Supreme Court, the grandest temptations to 

abandon constitutional guarantees is during an emergency.” 

 

MacRoberts concluded that SB 40 was an appropriate legislative response to Kansas’ updated 

public health statutes. He also brought to the court’s attention some of the health officer 

orders from the last 18 months such as bans on standing and dancing, mandatory disclosure of 

visitors to a medical office, and bans on car parades.  
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