






divorced or separated, if she was listed as married at the inception of the loan.  Gomez was
then provided with a business card with contact information for Inspector Negrete.
 
No further investigative action was taken by this Inspector on this case. A copy of the recorded
interview is attached to this case as related item #3.
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FIRST AMERICAN MORTGAGE PROTECTION & FINANCIAL SERVICES LLC
FIRST AMERICAN MORTGAGE & REALTY, INC
FIRST AMERICAN MORTGAGE SERVICES INC.
FIRST AMERICAN MORTGAGE SERVICES, INC.
FIRST AMERICAN MORTGAGE SOLUTIONS, P.A.
 
Inspector Negrete was able to ascertain that none of these companies provided the
underwriting services for K. Smith's mortgage loan.
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the "Continuous Marriage Affidavit," which they signed on March 3, 2010. This one-page
document had a single purpose: to affirm they "were husband and wife at the time they acquired
title to the above described property and that their marriage to each other has been continuous
and uninterrupted up to and including March 03, 2010." Both and Kathy Smith signed this
document, which was made under oath and notarized. It was filed with the Clerk of the Court of
the Sixteenth Judicial Circuit on March 16, 2010. Based on their earlier divorce, this statement
was obviously false.
 
In relevant part, the perjury statute provides: "Whoever makes a false statement, which he or
she does not believe to be true, under oath, not in an official proceeding, in regard to any
material matter shall be guilty of a misdemeanor of the first degree[.]" F.S. 837.012(1).
In relevant part, the mortgage fraud statute provides: "A person commits the offense of
mortgage fraud if, with the intent to defraud, the person knowingly makes any material
misstatement, misrepresentation, or omission during the mortgage lending process with the
intention that the misstatement, misrepresentation, or omission will be relied on by a mortgage
lender, borrower, or any other person or entity involved in the mortgage lending process[.]" F.S.
817.545(2)(a). Where the misrepresentation involves a mortgage exceeding $100,000 in value -
as was the case here - the crime is a felony of the second degree. F.S. 817.545(5)(b).
 
As the language of both statutes suggests, the false statement or misstatement,
misrepresentation, or omission must be "material." A material matter "means any subject,
regardless of its admissibility under the rules of evidence, which could affect the course or
outcome of the proceeding." F.S. 837.011(3).
 
We attempted to ascertain the lender's view whether these false statements concerning their
marital status were material to the issuance of the loan. While far from dispositive - materiality is
a question of law - it seemed to us that the lender was in the best position to opine whether the
Smiths' misstatements concerning their marriage "affect[ed] the course or outcome of the
proceeding." Despite repeated requests, however, we were unable to receive a definitive
response from the lender. (Indeed it is this that has delayed our reply to you.) Nonetheless, we
have assumed the statements were material because of the expansive language of the
mortgage fraud statute: "any material misstatement, misrepresentation, or omission during the
mortgage lending process[.]" F.S. 817.545(5)(b) (emphasis added). And of course the mortgage
lending process involves more than just the lender - title and closing agents (among others)
may rely on such statements as well.
 
It is difficult to countenance that the Smiths were unaware of their marital status in March 2010.
Divorce is typically distressing, unpleasant, and expensive, and not something a person is likely
to be confused about. So assuming their false statements were material, it is conceivable both
the perjury and mortgage fraud statutes might be implicated. But this question is moot because
the limitations periods for these offenses have long since passed. Perjury (of the sort at issue
here) is a first degree misdemeanor. The limitations period for such crimes is two years. F.S.
775.15(2)(c). Mortgage fraud (again, of the sort at issue here) is a second degree felony. The
limitations period for such crimes is three years. F.S. 775.15(2)(b). It is now more than five
years since these documents were signed. Therefore, even if these statements were criminal in
nature at the time they were made, they cannot form the basis for a criminal prosecution now.
(The related but separate question of whether these statements should be prosecuted under the
circumstances is one that is unnecessary for us to consider.)
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In sum, even if the actions of and Kathy Smith were criminal in March 2010, they cannot
be prosecuted because the relevant conduct occurred outside the period of limitations.
Accordingly, further action by the Office of the State Attorney is unwarranted.
 
Very truly yours,
 
Mark Wilson
MARK WILSON
Assistant State Attorney
Office of the State Attorney - Sixteenth Judicial Circuit
Special Assistant United States Attorney
United States Attorney's Office - Southern District of Florida
530 Whitehead St., Suite 301
Key West, Florida 33040
Tel.  (305) 292-3400
Fax. (305) 294-7707
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