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April 27, 2016 

Whitecap Resources Inc. 
500, 222 – 3rd Avenue SW 
Calgary, Alberta, T2P 0B4   

Attention:  Mr. Kent O’Shea, Land Department 

Dear Kent: 

Re: Seeding of Portion of Specified Land 
 NOTICE as to Trespass Issues and Failure to Apply for Right of Entry Order 

Further to your recent correspondence advising the writer that Whitecap Resources Inc. 
(“Whitecap”) shall soon seed a portion of “specified land”1 within the SE ¼ of 18-31-1 W4M (the 
“Subject Lands”), please be advised of the following: 

1. The surface owners’ request not to seed a brome grass mixture proposed by Whitecap. 

2. Far greater issues, which must be resolved forthwith, which are set out herein. 

3. At that moment when the Supreme Court of Canada (“SCC”) refused to hear an appeal of 
Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII), the vast majority 
of issues in dispute between Whitecap and the owners and occupants of the Subject Lands 
were effectively and simply resolved, in favour of the landowners. 

4. The SCC has effectively clarified that the Surface Rights Board has extremely limited 
discretion when issuing and amending right of entry orders.  The Board clearly possesses 
no authority to effectively repeal decisions, approvals, or prohibition orders of an oil and 
gas activity licensing authority, which the Board has repeatedly done in error in this case. 

5. Related to the Subject Lands, oil well licensees have requested licensing authorties, and 
have repeatedly and consistently requested and convinced the Surface Rights Board, 
including by way of withholding documents, to exceed the limits of discretion and 
jurisdiction granted to such authorities, which requests were often granted. 

The SCC has also ruled, and the Surface Rights Board has acknowledged in relation to its former 
decisions and orders related the Subject Lands, that any potential for injustice must be eliminated. 

To illustrate the nature of compounding injustices, spanning four decades and counting, and the 
key issues in dispute, Figures A, B, C, and D are attached.  Key documents and surveys are also 
provided as addenda.  Documents provided are the basis for facts stated below.  Dates and 
amendments of initial applications, related to changed details, are extremely importance.

                                                 
1 As defined in Part 6 of the Environmental Protection and Enhancement Act 

https://www.canlii.org/en/ab/abca/doc/2015/2015abca192/2015abca192.html?autocompleteStr=Togstad%20v.%20Alberta&autocompletePos=1
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1. Facts 

The legal instruments that Whitecap now relies on (since November 12, 2014) to enter upon the 
surface of the Subject Lands are: 

1. Well Licence No. 65135 dated August 5, issued by the former Energy Resources 
Conservation Board (“ERCB”), which was signed by Mr. R.W. Edgecombe (TAB O). 

2. Right of Entry Order No. C263/77 dated August 5, 1977 (TAB E) (the “ROE Order”), 
issued pursuant to Application No. CR 739 dated July 19, 1977 and revised survey dated 
August 3, 1977. 

(Note:  Absent owner consent, a survey dated after the date of an application indicates an 
obvious reviewable error of jurisdiction, law, and fact, rendering the decision a nullity). 

3. Order Further Amending Order No. C263/77 No. 1126/2014 dated November 12, 2014 
(TAB F), related to a Whitecap Application, received January 25, 2013 (TAB G). 

A. The ROE Order arose out of the issuance of Well Licence No. 65135, which licence, as 
evidenced by statements on the face of the ROE Order itself, was issued by the former 
Energy Resources Conservation Board (“ERCB”) earlier on the same date as the ROE 
Order was subsequently issued by the Surface Rights Board. 

B. Well Licence No. 65135 and the ROE Order have at least four things in common: 

1. The Applicant:   Dyco Petroleum Corporation (“Dyco”) 

2. Common date of filings:  July 20, 1977 
• ERCB Application, Licence to Drill a Well filed 
• Application CR 739, with Surface Rights Board 

3. Common plan of survey:  August 3, 1977, Revision 1 (the “Revised Plan”) 
• Stamped 000582 by the ERCB, Aug. 10/1977 
• Appended to ROE Order 

4. Common date of issuance:    August 5, 1977 (two days after Revised Plan) 

C. Original and Revised Plans of Survey:  In 1977 and prior to issuance of any well licence 
or right of entry order, Dyco commissioned two plans of survey, both of which were related 
to a proposed oil well - named Dyco Olds 8-18-31-1 - to be drilled, provided ERCB 
approval was granted, within the Subject Lands, which surveys are described below: 

1. Plan showing the originally proposed location of Dyco Olds 8-18-31-1 dated July 4, 1977 
(the “Original Plan”).  (See Figure 1 below for details, and the original at TAB I). 

2. The Revised Plan of survey dated August 3, 1977, showing the changed location of Dyco 
Olds 8-18-31-1, which Revised Plan, as stated above, is common to Well Licence No. 
65135 and the ROE Order.  (See Figure 2 below for details and TABS E, H, and O). 
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FIGURE 1, the Original Plan of Survey (With Comments) 

 
Figure 1:  The Original Plan (Application No. CR 739 and Related Form B Notice) with Comments 
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FIGURE 2, the Revised Plan of Survey (With Comments) 

 
Figure 2:  The Revised Plan (Common to Well Licence and the ROE Order) with Comments.   

No Related Applications or Landowner Notice 
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D. Prior to the issuance of Well Licence No. 65135 on August 5, 1977, the ERCB: 

1. Recorded receiving two objections on August 3, 1977 (copies in the Well Licence 
Application File maintained by the former ERCB) from: 

a) Herman Dorin, surface owner of the Subject Lands jointly with Shirley Dorin. 

b) The Town of Didsbury. 

2. Issued written reasons for decision dated August 4, 1977: 

a) Addressed to Herman Dorin, copy to the Surface Rights Board, Dyco (TAB R) and 
the ERCB Red Deer (Note: this document is not in the ERCB Well Licence 
Application file). 

(Included was an explanation of a change of well bore location 360 feet west of the 
originally proposed location.  Discussed were other locations under consideration 
by Dyco and the ERCB since Dyco’s application to the ERCB dated July 20, 1977.) 

b) Addressed to the Town of Didsbury, copy to ERCB Red Deer and Dyco (TAB S). 

(Included in such letter (Item 5) was discussion of a green area to be left around the 
well for the safety of the well and future residents, and certain directions said to 
have been given to Dyco related to the use of tanks:  Tree planting (Item 3) and 
venting of tanks 20 feet in the air (Item 4) were specifically referenced as conditions 
said to have imposed on the well licensee by the ERCB related to the use of oil 
storage tanks to produce the well – if drilling resulted in a successful of course.) 

E. The issuance of Well Licence No. 65135 was patently: 

1. a denial by the ERCB of the Original Plan for (Figure 1 above) for Dyco to drill a 
well at the coordinates within a site as set out in the Original Plan, which Original 
Plan was appended to Dyco’s Surface Rights Board Application No. CR 739 and a 
Form B Notice, both said by Dyco to have been served on Herman and Shirley 
Dorin by Dyco’s agent Mr. A.G. Hobbs; and, 

2. an approval of the ERCB for Dyco to drill a well at the revised coordinates set out 
in the Revised Plan, within a site as set out in the Revised Plan (Figure 2 above). 

F. The Surface Rights Board did not issue reasons for decision related to the issuance of the 
ROE Order on August 5, 1977 and therefore did not address, in any fashion whatsoever, 
the cogent changes in circumstance related to the Revised Plan and/or the changed well 
bore coordinates recorded by the ERCB and/or any directions of the ERCB related to 
conditional use of tanks referenced by the ERCB in Items 3 and 4 of the August 4, 1977 
letter to the Town of Didsbury at TAB S (the latter herein the and/or any “Conditional 
Approval” related to the use of tanks or tank battery equipment including solution gas 
flare). 
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G. As evidenced by the Order verbiage quoted below, the ROE Order granted, to the 
“operator” as defined in the Surface Rights Act, a right of entry upon the surface of a 
specific portion of the Subject Lands for two specific activities contemplated by the 
statutory scheme and Section 12(1) of the Surface Rights Act, 1972, Chapter 91: 

1. Removal of minerals (approved by way of Well Licence No. 65135). 

2. Tanks, stations, and structures (to which any and/or the Conditional Approval applied). 

H. The ROE Order (TAB E to which the Revised Plan is appended) states the following: 

“IT IS ORDERED that: 

1.  The Applicant be and is hereby granted right of entry in respect of 
the surface of the land shown outlined in red on the plan attached hereto 
for a well site and roadway for the Applicant’s operations for or incidental 
to the drilling for and production of petroleum and natural gas, and for the 
erection of tanks, stations, and structures thereon in connection with the 
said operations; and...”  [Emphasis added.] 

I. The portion of the Subject Lands, related to which the Surface Rights Board (on behalf of 
Dyco and pursuant to Application No. CF 739 filed on September 20, 1977) effectively 
expropriated certain rights of Herman and Shirley Dorin, and granted such taken rights to 
Dyco, is outlined in red on the Revised Plan appended to the ROE Order (TAB E), and is 
described below: 

Total Area:  3.84 acres, comprised of: 

a) A well site measuring 350 feet square:  2.84 Acres 
b) An access road area, 50 feet wide X 899.62 feet: 1.08 Acres 

Total        3.84 Acres 
 (Herein collectively the “Area Granted’ to the operator by the ROE Order.) 

J. The original coordinates (subsequently revised) as set out in the Original Plan (TAB I), the 
Application for a Licence to Drill a Well filed by the ERCB (TAB P), and the copy of an 
Application to Drill a Well produced by Whitecap (TAB Q) are: 

1. 1836 feet North of South Boundary of the Subject Lands; and, 
2. 800 feet West of East Boundary of the Subject Lands (see Figure 1 above). 

K. The actual well bore coordinates approved by the ERCB (see Figure 2 above) are: 

1. 1836 feet North of South Boundary of the Subject Lands; 
2. 1160 feet West of East Boundary of the Subject Lands (see TABs E, H, and O); and, 

3. 360 feet west of those set out in the Original Plan (as stated by ERCB TAB R). 
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L. The original and revised well bore coordinates were exactly 800 feet south of the boundary 
of the corporate limits of the Town of Didsbury as at August 5, 1977 or the date of issuance 
of Well Licence No. 65135 and the ROE Order.  Moreover such boundary changed circa 
1978 whereby the well is within town limits.  The foregoing triggered the urban fencing 
requirements of Section 8.180 of the Oil and Gas Conservation Regulations, AR 151/1971 
(as they then were), which were not complied with until the well bore was cut off 
subsurface and buried circa March 28, 2008. 

M. The 1.03 acre access road as per the Revised Plan is certified as reclaimed by way of a 
certificate dated November 4, 2008 provided as TAB H.2   

N. The access road length related to the Area Granted is: 

• 625.0 feet (length in the Original Plan) plus 274.62 feet (extended length pursuant 
to the Revised Plan) for a total length of 899.62 feet as per the Revised Plan. 

O. No operator has provided an environmental assessment report to the owners of the Subject 
Land related to the 1.03 acre access road certified as reclaimed.  This is because the related 
reclamation certificate (TAB H) was issued pursuant to a release dated February 14, 2008, 
provided to Camino Industries Inc. by the registered owners, Herman and Shirley Dorin.  

P. Said release and other related issues, including agreed time for reclamation and 
certification of the 2.84 acre well site portion of the Area Granted to the operator by the 
ROE Order, are governed by a Land Use Agreement dated February 14, 2008 between 
Herman and Shirley Dorin as “Owner” and Camino Industries Inc. and its heirs, assigns 
and successors, as the “Company” (the “Land Use Agreement”). 

Q. By way of a surface lease agreement dated February 4, 2008, contemplated by the Land 
Use Agreement, a second access area to the so called well site from the north, 0.61 acres 
in area, was granted by the owners to the Applicant named in the ROE Order (survey at 
TAB J).  Contrary to the facts as stated by Whitecap to the Surface Rights Board, the 
surface lease was signed by the Lessor on February 14, 2008 and by the Lessee in March 
of 2008, circa the 21st day, as witnessed by licensed land agents. 

R. Pursuant to Decision No. 2014/0890 dated December 11, 2014, and relying on the facts 
as stated incorrectly by Whitecap, the Surface Rights Board declined to partially terminate 
the ROE Order as to that 1.03 acre access road area granted thereby, certified as reclaimed. 

Whitecap Resources Inc. v. Dorin, 2014 ABSRB 890 (CanLII) 

S. Herman and Shirley Dorin granted permission to Whitecap (including as Midway Energy 
Ltd.) each time access was requested, for all phase 1 and phase 2 environmental survey and 
subsequent soil testing between 2010 until the 2014 amending order at TAB F was issued.  
Thereafter Whitecap was able to rely on an order of the Surface Rights Board. 

                                                 
2 Reclamation Certificate No. 00249213-00-00 dated November 4, 2008 (1.03 Acre area in yellow on Plan of 
Survey dated August 3, 1977 – the same plan as appended to ROE Order and associated with Well Licence No. 
65135). 

https://www.canlii.org/en/ab/absrb/doc/2014/2014absrb890/2014absrb890.html?searchUrlHash=AAAAAQAORG9yaW4gV2hpdGVjYXAAAAAAAQ&resultIndex=2
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T. The Alberta Energy Regulator issued a decision on January 7, 2015 setting out what 
portions of the Subject Lands must be certified and re-certified (the 1.03 acre access road 
area previously certified) as reclaimed (TAB M). 

U. A Scope of Work report, dated January 23, 2015 by Equilibrium Environmental Inc. (TAB 
N), applies to the 2.84 acre well site portion of the Area Granted by the ROE Order.   

V. Whitecap fenced and re-contoured a portion of such well site area circa December of 2015 
(see Figure D at TAB D) and advised the surface owners not to use such area. 

W. The surface owners have repeatedly requested Whitecap, including in writing, to comply 
with the terms and conditions of the ROE Order related to fencing (page 2 of such Order 
at TAB E), and to compensate the owners and occupant of the land for fencing and other 
related costs incurred, where Whitecap has yet to comply with such requests.  A fencing 
specification and location of requested fences was provided to Whitecap. 

X. Related to after the date of August 5, 1979, no operator has paid any compensation 
whatsoever, nor has any operator paid for any costs related to licensing authority 
proceedings or Surface Rights proceedings after 1978, to the surface owners or occupants 
of the Subject Lands. 

Y. Midway Energy Ltd. (as Whitecap then was) acquired the subject well (Licence No. 65135) 
when the well was listed as “suspended”.  Said acquisition as at October 1, 2009: 

1. Arose from the acquisition by Midway Energy Ltd. of Crown Petroleum and 
Natural Gas Lease No. 11272, dated August 10, 1967, related to the Subject Lands, 
original Lessee:  Apache Oil Corporation (“Apache”) (the “PNG Lease”). 

2. Occurred because Camino Industries Ltd., successor in interest to Apache as to the 
PNG Lease, pursuant to the terms of an agreement with Midway Energy Ltd. dated 
January 28, 2010: 

a) Incorporated 1508084 Alberta Ltd. as a wholly owned subsidiary of Camino 
Industries Inc. 

b) Assigned the PNG Lease to 1508084 Alberta Ltd. 

3. Resulted from the purchase of the outstanding shares in the capital of 1508084 
Alberta Ltd. by Midway Energy Ltd. and a subsequent amalgamation of said 
numbered company into Midway Energy Ltd. 

Various other facts are set below in: 

TABLE 1:  Former Decisions of Licensing Authorities and Surface Rights Board 

TABLE 2:  Former Decisions of the Surface Rights Board 

(Note that additional Facts Z – NN are provided below.) 
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TABLE 1:  Former Decisions of Licensing Authorities and Surface Rights Board 

Surface Rights Board Decisions shaded in grey 

Date Decision and Facts Comment 
July 20, 1977 
ERCB 

Accept Dyco Application for Licence 
to drill a well. 

Details of original application (Original 
Survey) missing from licensing authority 
records/files.  Why? 

August 4, 1977 
ERCB 

Accept Revised Plan.  Discuss 
change of well bore location without 
involving surface owners. 

Unfair and unjust. 

August 3, 1977 
ERCB 

Record objections to issuance of well 
licence filed by landowners and 
Town of Didsbury 

Improperly dealt with. 

August 4, 1977 
ERCB 

Send letter to landowners as to 
decision to change well bore 
coordinates without affording them 
input to the decision prior to making 
it. 

Letter is absent from Well Licence 
Application File 
 
Unfair and unjust. 

August 4, 1977 
ERCB 

Send letter to Town of Didsbury 
outlining conditions for tank use 
(planting of trees and requirement to 
vent tanks 20 feet high (TAB S) the 
“Conditional Approval”) without 
copying landowners or Surface 
Rights Board. 

Not reflected in ROE Order 
Were tank use conditions verbal? 
Why is there no direction in writing on file? 
Led to errors of jurisdiction fact and law in 
Surface Rights Board and Court of Queen’s 
Bench decisions. 

August 4, 1977 
ERCB 

Mention of green area around well to 
Town of Didsbury with no mention 
of green area around tanks and flare 
end, no references to applicable 
regulations. 
No mention of oil effluent pipeline or 
other options. 

Failure to consider all applicable aspects of 
the statutory scheme. 
 
Failure to advise the key party (landowners) 
of critical aspects of the licensing authority’s 
decision. 
Not reflected in compensation decisions of 
the SRB and Court. 

August 5, 1977 
ERCB 

Decision to issue Well Licence No. 
65135 as per Revised Plan 

THIS APPEARS TO BE THE 
ONLY LICENSING AUTHORITY 

DECISION THE SURFACE 
RIGHTS BOAD HAD REGARD TO 

IN ISSUANCE OF THE  
ROE ORDER 

Improper procedure:  Amend Application 
(TAB P by changing well bore coordinates) 
and regulatory non-compliant well bore 
location (too close to west and south site 
boundary). 
Proper procedure:  Require new application 
and/or set out decision to allow amendment 
with reasoning well set out. 

August 5, 1977 
Surface Rights Board 

Issue Order No. C263/77 (the ROE Order).  Surface Rights Board Decision to 
issue the ROE Order under Section 18(1)(b) of 1972 Surface Rights Act without first 
conducting a hearing, as per Revised Plan, with standard terms and conditions (any 
Conditional Approval related to tank use not reflected). 

September 13, 1978 Transfer licence to Westburne Not reflected in ROE Order  
September 20, 1978 
Surface Rights Board 

Compensation Order C634/78 issued in name of Dyco rather than first amending the 
ROE Order to reflect Westburne (as the well licence holder (Decision C46/78). 

February 1, 1980 
Court of Queen’s Bench 

Add mental anguish award of the Court to compensation decision of the Surface 
Rights Board, pursuant to an appeal of compensation decisions. 

June 17, 1980 
Surface Rights Board 

Compensation Order C342/80 issued in name of Dyco rather than first amending the 
ROE Order to reflect Westburne (as the well licence holder). 

Page 1 of 3 
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Date Decision and Facts Comment 

March 30, 1988 Transfer licence to Enerplus Not reflected in ROE Order 
September 15, 1993 Transfer licence to Petroven Not reflected in ROE Order 
April 25, 1995 (EUB) Transfer licence to Camino  
June 5, 1995 
Surface Rights Board 

Surface Rights Board Order No. 1333/95.  S. 29 review replaced Dyco with 
Camino as “Applicant” in the ROE Order.  No reference to well licence transfers 
whatsoever.  No reasons for decision.  Board relied on assignments of the ROE Order 
that are inconsistent with well licence transfers and the well licence itself. 

June 11, 1999 
EUB 

Decision to investigate verbal gas 
venting complaint filed with the EUB 
by Herman Dorin. 
 
Flare pit violations recorded  
ERCB INCIDENT NO. 1991268 
(Finding of fact as to existence and 
use, and improper use, of flare pit). 
 
Decision not to record details of flare 
pit violations. 
 

Failure to set out all facts of what the 
inspector found at the site. 
• Was a plunger lift in use? 
• Was the production tank vented to 

flare (S. 8.090(7) of OGCR)? 
• Was separator bypassed? 
• Where was the flare pit? 
• Was one of the flare pit violations lack 

of and adequate pilot? 
No mention of flare pit in any Surface 
Rights Board decisions (obvious errors of 
jurisdiction, law, and fact) 

June 15, 1999 
EUB 

Decision to memorialize agreement 
of Camino not to produce the well 
using battery facilities or by flaring 
solution gas rather than suspending 
well licence or other stronger 
publicly recorded actions. (TAB V) 
(the “Prohibition Order”). 
 
Pipeline required to produce well. 

Not reflected in ROE Order 
Critical to future Surface Rights Board 
Decisions. 
The licensing authority obviously failed to 
check if Camino kept its agreement despite 
subsequent well production reported by 
Camino.  Whitecap objects to Surface 
Rights Board reviewing public production 
records. 

August 1999 – June 
2000 

Decisions to make the reported 
production records of the licensee 
public documents 

Production of the well was reported after 
the date of the Prohibition Order. 
NO PIPELINE LICENCE ISSUED 

October 1, 2003 
Surface Rights Board 

Decision No. 2003/0142.  June 25, 2003 inquiry – S. 29 review of ROE Order and 
Compensation Order C634/78).  Decision not to disturb said Orders. 

May 25, 2005 (circa) 
EUB and/or ERCB 

Decisions not to order suspension of 
the subject well as requested by 
landowners, and decision to obtain 
File CR 739 from Surface Rights 
Board (Mr. Bill Starling, ERCB) 

Critical to September 7, 2011 application 
requesting ERCB to order forced 
abandonment of the well and review well 
licensing decisions and future Surface 
Rights Board decisions. 

March 14, 2008 
ERCB 

Well listed as suspended (prior to 
commencing abandonment work). 

Critical to legal requirement to abandon 
well if not suspended on time or correctly 

March 28, 2008 
ERCB 

Date of subsurface abandonment Critical to failure to surface abandon the 
well within regulated time frame as per 
Directive 020 requirements. 

November 4, 2008 
ALBERTA 
ENVIRONMENT 

Reclamation Certificate for Access 
Road (1.03 acres) issued. 

Decision of Alberta Environment, now 
effectively an Alberta Energy Regulator  
decision pursuant to REDA. 

May 14, 2010 
ERCB 

Transfer licence to Midway Reflected in ROE Order on November 12, 
2014 

Circa July 2011 
ERCB 

Decision to require licensee to 
excavate well bore and check surface 
abandonment done in 2008. 

Complaint by landowners, licensee failed to 
keep surface abandonment records on file 
and failed to apply for change of status of 
well from suspended to abandoned. 

Page 2 of 3 
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Date Decision and Facts Comment 
August 24, 2011 
ERCB 

Decision to relax residential WELL 
setback (Section 2.110(1)(b) of 
OGCR based on landowner 
application. 

Decision made pursuant to special 
circumstances.  Related to application to 
subdivide parcel for sale to Bethany Care 
Society (denied by Town). 

August 23, 2011 ERCB Well listed as surface abandoned Retroactive see below. 
September 8, 2011 
ERCB 

Decision to retroactively list well as 
abandoned as at August 23, 2011. 

Whitecap (as Midway) decided to apply for 
change of well status by way of Submission 
No. 1252004 dated September 8, 2011 
(rather than deal with application for forced 
abandonment of the well filed by landowners 
on September 7, 2011). 

January 25, 2012 
ERCB 

Decisions not to review or vary well 
licence 65135. 
 
Decision not to prescribe new access 
road to “well site”  
 
As per landowner application dated 
September 7, 2011 and additional 
relief requests on October 11, 2011. 

Reasons: 
 No error of law, jurisdiction or fact 
 No change of circumstance or new 

evidence 
 Issues in jurisdiction of Alberta 

Environment, municipality, or 
Surface Rights Board 

April 12, 2012 
ERCB 

Decision to expand on January 25, 
2012 reasons for decision 

 Access for reclamation (outside 
ERCB jurisdiction) insufficient for 
ERCB to exercise authority to 
prescribe a new access route 

April 23, 2012 
ERCB 

Amend licence to reflect 
amalgamation of Midway into 
Whitecap – Licensee:  Whitecap 

Reflected in ROE Order on November 12, 
2014 

July 10, 2012 
Surface Rights Board 

Surface Rights Board Decision No. 2012/0468.  ROE Order, Compensation Order 
C634/78, and Decision No. 2003/0142 shall be reviewed (Applicant Landowners met 
threshold requirements for review of former orders and decisions under Section 29 of 
Surface Rights At and applicable Rules.  Decision silent as to all previous licensing 
authority decisions except to state Midway holds the well licence. 

Circa September 2014 
ALBERTA ENERGY 
REGUATOR 

Decisions not to provide direction to 
landowners pursuant to Directive 056 
as to how to resolve adequate surface 
area and well licensing disputes. 

 Whitecap requested to self-disclose 
issues in dispute to AER and seek 
AER direction 

 Whitecap failed to self-disclose 
 Landowners requested AER to 

provide direction (AER silent) 
Page 3 of 3 

TABLE 1 Facts 

Z. It is obvious on a chronological review of licensing decisions in TABLE 1 above, that 
orders and decisions of the Surface Rights Board became increasingly more inconsistent 
with previous licensing decisions as time went on, and inconsistencies remain. 

AA. Three well license transfers (to Westburne, Enerplus, and Petroven) are not reflected in the 
ROE Order. 

BB. Any Conditional Approval (TAB S) conditions are not reflected in the ROE Order. 

CC. The Prohibition Order (TAB V) is not reflected in the ROE Order. 
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TABLE 2:  Former Decisions of the Surface Rights Board 

Date Decision Comment 
Circa July 20, 1977 Open and maintain File No. CR 739 Ongoing.  File Number is identical to 

Application No. CR 739 dated July 19, 1977. 
Initial contents: 
• Application CR 739 in Form A 
• Certified copy of certificate of title 
• Copies of Original Plan, July 4, 1977 

July 21, 1977 Stamp Affidavits of Service as 
received 

Affidavits of Personal Service (said to have 
occurred July 20/1977) filed. 

Circa August 4-5, 1977 INFERRED:  Substitute Revised Plan 
dated August 3, 1977 for Original 
Plan dated July 4, 1977 in 
Application No. CR 739  

Because the Revised Plan (Figure 2) is 
appended to the ROE Order and is dated 
subsequent to the filing of Application CR 
739 with the Board, the inference is an 
unexplained substitution occurred. 

August 5, 1977 Issue ROE Order C263/77 pursuant 
to Section 18(1)(b) of Surface Rights 
Act, 1972 Chapter 91 (“1972 Act”) 
(Reason:  No objection filed by 
respondent landowners) 

As set out herein, there was a change to the 
area requested with no related Form A 
Application or Form B Notice served on the 
landowners, or Form C landowner Consent. 
Arguably Impugned by landowners 

Unknown Schedule Hearing for May 10, 1978 Date and location later re-scheduled twice 
May 2, 1978 Issue Notice of Rescheduling of 

Hearing 
Hearing Date of June 6, 1978 at well site 
location, 8-18-3-1 W5M scheduled 

May 19, 1978 Change hearing location and 
procedure 

• Inspection of well site by Board,  
2:00 PM June 6, 1978 

• Hearing to follow at County of 
Mountain View Administration 
Building (Didsbury) 

August 14, 1978 Accept Written Submissions, Mr. 
A.G. Hobbs for Operator 

No mention of copy provided to landowners 
or opportunity given to respond 

September 20, 1978 Issue Compensation Order C634/78 
1972 Act. 
Reasons for Decision No. C46/78 
dated September 20, 1978 related to 
hearing on June 6. 1978. 

• No prior hearing in respect of any 
application for a right of entry order 
as required by Sections 17 and 18(3) 

• Order inconsistent with well licence 
Impugned by landowners 

February 17, 1980 Amend Compensation Order (by way 
of Order C342/80) as per Court 
judgment. 
Section 24(11) of 1972 Act 
(No hearing required) 

• Order amended to add additional 
compensation ordered by the Court 
for “mental anguish” 

• Order inconsistent with well licence 

June 25, 1995 Amend ROE Order, replace Dyco 
with Camino as “Applicant”,  
Order No. 1333/95 
Assignment agreements accepted  
No reasons for decision. 

• Order inconsistent with well licence 
• Order inconsistent with assignment 

agreements referenced in 
Order/relied on 

Arguably Impugned by landowners 
October 1, 2003 Decisions not to vary ROE Order or 

Compensation Order  
Decision No. 2003/0142 

• Decision inconsistent with previous 
decisions of licensing authority  

Impugned by Landowners 
July 10, 2012 Decisions to review ROE Order and 

Compensation Order by way of 
Section 29 Hearing Ordered 
Decision No. 2012/0468. 

• Challenged by Whitecap in 
subsequent proceedings, some 
preliminary issues later decided 

Page 1 of 3 
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Date Decision and Facts Comment 
2012 - 2013 Various Dispute Resolution 

Decisions 
Hearing dates and duration revised. Parties 
directed to take various actions 

September 23, 2013 
S. 29 Hearing 
VERBAL 
Preliminary Decision 

Verbal decisions: 
• to name Whitecap Operator 

in ROE Order 
• to dismiss Camino from 

Section 29 hearing as at 
September 23, 2013 

• Camino made arguments as to 
amendment of ROE Order 

• Camino later dismissed from hearing. 
Later written decision to name 
Midway/Whitecap Operator appears 
to be based on Camino argument to 
base decisions on well licence 

September 24, 2013 
S. 29 Hearing 
VERBAL 
Preliminary Decision 

Verbal decisions that Board has 
jurisdiction to review its former 
orders despite compensation order 
having been upheld by the Court – 
jurisdictional challenges dismissed 

Section 29 hearing (ordered by way of 
Decision No. 2012/0468 on July 10, 2012) 
subsequently adjourned and later described 
as a “preliminary hearing”. 

November 12, 2014 
S. 29 Hearing 
Preliminary Decision 

Decisions to replace Camino as 
“Operator” (as opposed to Applicant) 
in ROE Order by Midway/Whitecap. 
Order No. 1126/2014 

Reasons for Decision No. 2014/0802 
DECISON ON:  APPLICATION NO. 1: 
BR2011.0056*[3] AND WHITECAP’S 
APPLICATION TO AMEND THE 
OPERATOR ON THE RIGHT OF 
ENTRY ORDER 

November 12, 2014 
S. 29 Hearing 
Preliminary Decision 

Decision to allow withdrawal of 
Application No. 6. 
Reasons for Decision No. 2014/0802 

 
No comment on partial termination 
application filed (and subsequently dismissed 
by the Board). 

November 12, 2014 
S. 29 Hearing 
Preliminary Decision 

Sealed document decisions 
 
Reasons for Decision No. 2014/0802 

Most documents unsealed.  Ad hoc 
objections may be allowed when hearing 
resumes. 

November 12, 2014 
S. 29 Hearing 
Preliminary Decision 

Binder 12 Decision (SEE NOTE) 
Reasons for Decision No. 2014/0802 

 
RESULTED IN (Pending) 

APPLICATION FOR JUDICIAL 
REVIEW AND INDEFINITE 

ADJOURNMENT OF SECTION 
29 HEARING (ordered by way of 

Decision No. 2012/0468) 

Binder 12 submitted after deadline, 
documents shall not be allowed as evidence. 
 

• Hearing has yet to go forward other 
than as to written preliminary 
decisions made November 12, 2014. 

• Proceedings circa September 2013 
described as a “Preliminary 
Hearing in Decision 2014/0802 

November 12, 2012 
S. 29 Hearing 
Preliminary Decision 

Decision on Preliminary Issue 1 
Reasons for Decision No. 2014/0802 

Hear applications with File Nos. 
BR2011.0057 and BR2011.0058 together 

November 12, 2012 
S. 29 Hearing 
Preliminary Decision 

Decisions on Preliminary Issue 2 
• Are the proper parties at the 

hearing? 
• Does the Board have the 

authority under s. 29 of the 
Act to review the 
Compensation Order to amend 
the compensation to be paid by 
the current Operator, who was 
not an operator at the relevant 
times? 

• Camino dismissed from proceedings 
• Whitecap responsible to landowners 
• Proper procedure is for Whitecap to 

call witnesses employed by former 
licensees rather than for landowners 
to name former licensees as 
respondents 

• Whitecap named Operator in ROE 
Order because it holds Well Licence 

 

Page 2 of 3 

NOTE:   BINDER 12 CONTAINED, inter alia, DOCUMENTARY EVIDENCE OF SUBSTITUTION OF 
THE ORIGINAL PLAN WITH THE REVISED PLAN.  Whitecap objected to the production. 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html#sec29_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html
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Date Decision and Facts Comment 
November 12, 2012 
S. 29 Hearing 
Preliminary Decision 

Decisions on Preliminary Issue 3 Reasons for Decision No. 2014/0802 
 

• The Board possess jurisdiction to 
review Compensation Order No. 
C634/78 
 

• Decision 2014/0802 silent as to any 
further review of ROE Order 

December 11, 2014 Decision to reject landowner 
application under Section 28 of the 
Surface Rights Act for partial 
termination of the ROE Order as to 
1.03 acre access road area certified as 
reclaimed 

The panel found that a separate panel was 
reviewing the ROE Order and Compensation 
Order pursuant to the 2010 Decision No. 
2012/0468, and limited its decisions to 
partial termination of the ROE Order. 
 
This Decision appears to be/may be 
inconsistent with the silence of Decision 
No. 2014/0802 on any further 
reconsideration of the ROE Order (for 
reasons other than the Operator named 
therein). 

Page 2 of 3 

*  “Impugned” in TABLE 2 above means by way of an application filed with the Surface Rights 
Board to reconsider the decision (under the review provisions of Section 29 of the Surface Rights 
Act and Section 37 of the Surface Rights Board Rules), where such Board has officially found the 
Applicant landowners met the threshold requirements to trigger a review of the former decision or 
order. 

TABLE 2 Facts 

DD. It is fact that on November 12, 2014 numerous inconsistencies between licensing decisions 
and the ROE Order existed, and that the Surface Rights Board Section 29 Panel that issued 
Order No. 1126/2014 on November 12, 2014 (the “S. 29 Panel”): 

• found inconsistencies between the ROE Order and Well Licence must be eliminated 
pursuant to a mandate prescribed by Section 15(6) of the Surface Rights Act; 

• eliminated only two of such obvious inconsistencies by way of the Order at TAB F. 

EE. The ERCB (as it then was) essentially decided in 2011 (post well abandonment) that 
licensing issues were moot points because the well was listed as abandoned and 
reclamation issues were beyond the ERCB’s jurisdiction (reclamation issues are within the 
jurisdiction of the AER). 

FF. The Well Licence was varied on several occasions (as to transfers from one licensee to 
another) that are not reflected in the ROE Order or are inaccurately reflected in Order No. 
1333/95 dated June 5, 1995 (resulting in obvious errors of jurisdiction, law, and fact in the 
ROE Order). 
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GG. The ROE Order has been reviewed pursuant to the provisions of Section 29 of the Surface 
Rights Act, on the following occasions: 

1. At the request of Camino Industries Inc. (‘Camino”) on or about June 25, 1995, on which 
occasion the ROE Order was varied (Dyco replaced by Camino as “Applicant” by way of 
Order No. 1333/95) 

2. At the request of the landowners on June 25, 2003, on which occasion the ROE Order was 
not varied (Decision No. 2003/0140). 

3. According to the Surface Rights Board, at the request of various parties, on or about 
September 23, 2013, verbally, and on November 12, 2014 by written order No. 1126/2014 
(TAB F, pursuant to the Application at TAB G) (Camino replaced by Midway/Whitecap) 
as “Operator”). 

HH. Compensation Order No. C634/78 (the “Compensation Order”) dated September 20, 
1978 was amended on one occasion:  On June 17, 1980 to add an award for “mental anguish 
as ordered by Mr. Justice K.W. Moore of the Court of Queen’s Bench of Alberta. 

II. The Compensation Order requires Dyco or the “Applicant” to pay the amount(s) of 
compensation stated therein.  

JJ. The licensee of the well reported production until June of the year 2000, where production 
is recorded to have ceased at the time of the Prohibition Order or June of 1999, and resumed 
in August 1999 until June of the year 2000. 

KK. As evidenced by the document at TAB X, the licensee of the well reported a change of 
artificial lift on January 1, 2000 and that the well was being produced by “gas lift” 
thereafter. 

LL. The date of well suspension recorded by the ERCB is March 14, 2008. 

MM. The date of subsurface abandonment of the well is March 28, 2008 

NN. The date of surface abandonment of the well and listing of the well as abandoned by the 
ERCB is August 23, 2011. 
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1.1 Discussion of the Facts 

One can infer that the Compensation Order was further amended as to the “Applicant” named 
therein (by way of amendment of the ROE Order as to style of cause) on two occasions: 

1. On June 5, 1995, when Camino replaced Dyco as the Applicant or the person required 
to pay the amount of compensation ordered by the Surface Rights Board, thereby 
entitling Camino to the rights granted by way of the ROE Order,. 

2. On November 12, 1995, whereby Whitecap was named “Operator” or the person 
required to pay the amount of compensation ordered by the Surface Rights Board 
thereby entitling Whitecap to the rights granted by way of the ROE Order. 

The S. 29 Panel issued the order at TAB F (granting right of entry to Whitecap) in a manner that 
was inconsistent with its own decision No. 2014/0802 (that the ROE Order cannot be inconsistent 
with Well Licence No. 65135) 

As the Surface Rights Board has acknowledged in various ways and in countless decisions: 

• Errors in approvals, permits, and licenses transmit to identical errors in right of entry orders 
(the courts have likened the Board to a “rubber stamp” – the most flawed approval attracts 
the same treatment by the Board as the most impeccable approval).  

• Only the licensing authority has jurisdiction to vary approvals, permits, licenses, 
prohibition orders, etc. issued by a licensing authority.  The Board’s authority is limited to 
imposing conditions in right of entry orders that are not inconsistent with any approval 
issued by a separate licensing authority 

• The correct procedure to vary a licensing authority approval is by way of application to the 
licensing authority.  The Surface Rights Board must not allow any attempt to effectively 
vary a licensing decision by way of a Surface Rights Board proceeding, decision, or order. 

The Board may obtain and have regard to public documents, which also obviously includes well 
production records published by the AER without violating the principles of natural justice. 

Elk Point Resources Inc. v. Bingeman, 2003 ABQB 144 (CanLII) at paragraph 15: 

“With respect to Elk Point’s argument that the Board violated the rules of natural 
justice in conducting an investigation of Elk Point, it refers to three documents: a 
corporate search, status of the reclamation certificate and a document entitled ‘List 
of Mineral Holders for Recovery of Rental Applications’.  As I said above, these 
documents are non-controversial.  The rule against administrative tribunals 
conducting their own inquiries (other than those who have been granted the right to 
investigate) is to ensure that one or both sides have seen all the evidence that the 
Board considers and to avoid the appearance that the Board is entering into the 
arena in adducing evidence.  The documents obtained here were all documents of 
public record which simply confirmed the status of Elk Point and its relationship to 
the land in question.  In my view, obtaining those documents did not violate the rules 
of natural justice.” 

https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb144/2003abqb144.html?autocompleteStr=Elk%20Point%20Resources%20Inc.%20v.%20Bingeman&autocompletePos=2
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Regardless of what former licensing authority issued an approval or decision, including the 
Prohibition Order, such matters (as well as issuance of reclamation certificates (TAB H) and 
environmental protection orders) now fall under the exclusive juridisdiction or authority of the 
AER. 

The Surface Rights Board has never amended Compensation Order (No. C634/78) as to the 
Applicant named therein.  However, one might infer that amendment of the ROE Order 
automatically amends the associated Compensation Order. 

The Surface Rights Board’s clearest mandate is to compensate surface owners for any imbalance 
of their rights measured against the rights of the mineral owner/lessee.  Such mandate simply 
cannot be carried out properly without: 

• In normal circumstances (a forwarded looking estimate of landowner damages) first 
eliminating any inconsistency between licensing authority decisions and a right of entry 
order; or, 

• In reconsideration circumstances, considering any overlooked inconsistencies between 
licensing authority decisions and a right of entry order. 

1.1.1 Withheld Facts 

Well licensees withheld the following facts from the Dorins, and from various tribunals that made 
decisions that rendered decisions that greatly impacted the Dorins’ land rights and lives: 

1. The fact that the R.W. Edgecombe of the ERCB issues reasons for decision addressed to 
the Town of Didsbury (TAB S) that were in direct contrast with evidence heard by several 
tribunals. 

2. The fact that Dyco Petroleum Corporation transferred the well licence to Westburne 
Petroleum Corporation.  The evidence of Westburne, as recorded by Justice Moore, was 
that Westburne was operating the well pursuant to the provisions of a “pooling agreement”. 

3. The fact that the Prohibition Order at TAB V was issued. 

1.1.2 Obvious Substitution of Plans of Survey 

There is no question whatsoever that the Original Plan of survey dated July 4, 1977 (TAB and 
Figure 1) was replaced by the Revised Plan appended to the ROE Order (TABs E and H and Figure 
2). 

1.1.3 The Binder 12 Decision 

Documents evidencing the substitution of the Original Plan with the Revised Plan, including a 
copy of Application CR 739 including a Form B Notice, Affidavits of Service and a copy of the 
Original Plan were produced by the Dorins related to the Section 29 hearing (ordered by Notice of 
Hearing No. 2012/0468) were produced at TABS 2, 3 and 4 of Binder 12. 
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A cover letter was provided with Binder 12, which the panel that decided not to unseal or allow 
Binder 12 evidence read.  The relevant portion of the decisions reads as follows: 
 

“On February 24, 2014, over five months after the original disclosure deadline, 
Mark Dorin submitted a letter and binder of documents, named Binder No. 12, to 
the Panel as additional disclosure. Parties made submissions as to whether the late 
disclosure should be allowed, and the Panel then notified parties that the 
documents would be sealed and not viewed by the Panel. It should be noted that an 
email from Board Administration to the parties sent on February 27, 2014, 
incorrectly stated that Mark Dorin’s letter was sealed along with the binder. In 
fact, the letter was read by the Panel as part of its consideration of whether to allow 
the late submission.” 

The very cover letter the Board panel quoted referenced reading pointed out that the Original Plan 
had been substituted with the Revised Plan, that documents relied on to amend the ROE Order in 
1995 (Order 1333/95) were not related to the ROE Order or the Subject Lands, and the like. 

The “original disclose deadline” (circa July 30, 2013) was arbitrary.  The evidence portion of the 
hearing has yet to proceed.  The authority provided at page 16 (Elk Point Resources Inc. v. 
Bingeman) clarifies that the reason for disclosure of documents is simply to ensure that one or 
both sides has seen all the evidence that the Board considers.  The operator should have seen its 
own application for a right of entry order, and there is a copy of Application No. CR 739 in the 
Board’s file CR 739.  There are no surprises. 

A 1978 Surface Rights Board panel allowed Mr. A.G. Hobbs to submit written arguments after 
the June 6, 1978 hearing, which were never copied to the Dorins, and which were given weight 
by the compensation panel.  This is recorded at page 10 of Decision No. C46/78 dated September 
20, 1978: 

“By letter dated August 14, 1978, Mr. Hobbs commented on each of the claims as 
submitted by Mr. Dorin.  Prior to rendering its decision on the aforementioned 
claims, the Board duly considered Mr. Hobbs’ comments.” 

Consideration of Mr. Hobbs’ letter clearly resulted in errors of fact in the Compensation Decision.  
The claims Mr. Hobbs commented on were for first year nuisance and inconvenience (General 
Disturbance). 

Mr. Dorin built no fence for Dyco.  In fact Mr. Dorin put Mr. Rousseau of Flint Engineering in 
touch with a local person that built a temporary fence (which remained for a long period of time 
as recorded in the Decision). 

When operator evidence has been considered by the Board in breach of the principles of natural 
justice, benefitting Whitecap immensely (there has been no other nuisance and inconvenience 
damages assessment other than that unjustly assessed for the first year), this seems to suit Whitecap 
just fine.  Yet Whitecap vehemently complained, successfully, that documents submitted after an 
arbitrary deadline, which White has had more than two years to review, is unjust and unfair 
process.  Double standards abound in Whitecap arguments. 
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In any event, the landowners take the position that the Binder 12 Decision in no way prevents 
them from challenging the Board’s jurisdiction to issue the ROE Order, by way of pending 
Application No. 2 (Board File BR2011.0057), or by way of a new application if necessary. 

1.1.4 Whitecap Claims Right of Entry Order Facts are Irrelevant 

Despite being directed by Surface Rights Board members to attempt to compile agreed lists of 
facts and issues, Whitecap refuses to agree to right of entry order facts and has agreed to no lists 
of issues. 

The Board made the following statements related to sealed document decisions, which arose 
from Whitecap objections: 

“The most common objection about documents in Mark Dorin’s submissions is that 
they are irrelevant to the hearing. Whitecap indicates that some of the preliminary 
decisions of this Panel exclude matters discussed in some of the 
documents.  Whitecap also argues that it is entitled to know the case that it has to 
meet before the hearing; however, having the issues defined somewhere within a 
350-page report is not a reason to allow the report as a whole, including arguably 
irrelevant, misleading or prejudicial documents before the Board and ask[ing] that 
the Board grant an application” is inefficient and unfairly shifts the evidentiary 
burden from the applicant Landowners to the operators.” 

No 350 page report was produced by the Dorins as documentary evidence.  The subject report is 
some 156 pages, with some addenda.  Other documents Whitecap objects to were produced as 
evidence of nuisance and inconvenience damages arising from operations. 

Whitecap’s interpretation of verbal preliminary decisions of the Board panel are that the ROE 
Order itself is not up for review, and that even the Board’s written reasons for decision No. C46/78 
cannot be reviewed in a review of the Compensation Order. 

By way of Surface Rights Board Decision No. 2012/0468 dated July 10, 2012, a binding decision 
(quoted below) was made to review the ROE Order (as to operator named therein and in other 
respects).  Whitecap disputes this by way of prohibited collateral attack (the related hearing 
remains adjourned since 2014, and no preliminary decision has been made that resolves such 
dispute). 

 Midway Energy Ltd (Re), 2012 ABSRB 468 (CanLII) (the “Threshold Decision”) 

“The Panel finds that the Dorins’ applications meet the threshold requirement to 
trigger a review of the ROE and Compensation Orders under S. 29 of the Act, which 
review will include the requests to amend the operator.”  [Emphasis added.] 

There is one only one procedure whereby Whitecap may argue the ROE Order is not up for further 
review:  By filing an application under Section 29 of the Surface Rights Act and Section 37 of the 
Surface Rights Board Rules, and thereby properly challenging any aspect of the Threshold 
Decision that Whitecap may disagree with.   

https://www.canlii.org/en/ab/absrb/doc/2012/2012absrb468/2012absrb468.html?autocompleteStr=Midway%20En&autocompletePos=1
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Such is precisely the procedure followed by the Applicant landowners that resulted in the decision 
quoted above, which stands until rescinded, replaced, or amended, as does the ROE Order. 

To do otherwise constitutes a collateral attack of the Threshold Decision, rendered by a separate 
panel, in the very proceeding ordered pursuant to the Threshold Decision. 

Section 15(5) of the Surface Rights Board Rules sets out the procedure for challenging the Board’s 
jurisdiction.  Established case law sets out that the Board must assess its jurisdiction prior to 
embarking on an inquiry or making an order.   

Whether or not the ROE Order is valid, particularly when Whitecap, like its predecessors, has not 
reclaimed the land or terminated the order, and refuses to pay compensation whereby rights of 
reversion and land reclamation are not effectively negated, is of paramount importance. 

Whitecap bitterly complains that it does not know the case it has to answer.  This letter should 
alleviate any such complaints. 

1.2 Comments on Unclear Facts and Decisions 

The Area Granted by the ROE Order, including the reclaimed 1.03 acre access road is illustrated 
in white dashed lines in Figures A, B, and C, and is more specifically shown and described in 
Figure B. 

Chronological review of licensing authority decisions compared to subsequent Surface Rights 
Board Decisions, set out in TABLE 1 above, clearly show that the Surface Rights Board has not 
considered, let alone “rubber stamped” key licensing authority decisions.   

This favours Whitecap but badly damages present and future surface owners.  Such a situation is 
not contemplated by the overall statutory scheme unless surface owners are compensated 
accordingly.   

Previous compensation awarded did not consider licensing authority decisions and there has been 
no ongoing compensation whatsoever for landowner damages incurred after the date of August 5, 
1979.3  The Surface Rights Board found on July 10, 2012 that facts and circumstances surrounding 
the determination of compensation must be reviewed.  Such facts of course must include right of 
entry and licensing decision facts that Whitecap claims are irrelevant. 

Further review of the ROE Order, to remove all inconsistencies with licensing decisions, is 
absolutely necessary before the Surface Rights Board possesses jurisdiction to launch into any 
reconsideration of former compensation decisions.  The Board must not repeat previous errors. 

The latest environmental report provided to the surface owners by Whitecap (TAB N) clearly 
concludes that the “well site” used is contaminated, and sets out a scope of work, which Whitecap 
is clearly not following. 

                                                 
3 Decision No. C46/78 dated September 20, 1980 clearly sets out the Surface Rights Board’s prediction that the 
Subject Lands would be sold to a land developer prior to August 5, 1979. 
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The well site is under consideration for a water storage tank and other development, whereby the 
damages caused by permanent setbacks from the abandoned well bore to surface improvements, 
and other land development damages arising from operations, can potentially be mitigated. 

The Town of Didsbury and its engineers have expressed concern, which the surface owners share, 
about the fact that there is no revision of the report provided at TAB N.  The Town appears to 
desire that the surface owners, rather than Whitecap as the party responsible by law for site 
conservation and reclamation,4 indemnify the Town from any and all future losses arising from 
contamination of the site by way of oil and gas operations. 

Section 144(3)(b) of the Environmental Protection and Enhancement Act (the “EPEA”) provides 
for a potential exemption for the requirement for a reclamation certificate set out in Section 144(1) 
of such legislation, if the specified land affected by a right of entry order is acquired or expropriated 
by a local authority (the Town of Didsbury for water storage use). 

Section 125(1) of the EPEA also provides that the minister may designate a site as contaminated. 

The area to be re-seeded is presumably that portion of the 2.84 acre well site portion of the Area 
Granted to the operator by the ROE Order shown in Figure D at TAB D.   

Re-seeding would appear to be inconsistent with the Equilibrium Environmental Report (TAB N), 
which states soil must be removed, replaced, and remediated, which to date has not occurred as 
per the scope of work set out in such report.  Equilibrium discussed with the writer that high soil 
conductivity could be from natural causes (this may be Whitecap’s conclusion and reason for re-
contouring, re-fencing the site in part in November of 2015, etc.). 

As the Surface Rights Board has repeatedly found, unless an operator pays a rate of ongoing 
compensation commensurate with actual damages, a landowners’ guaranteed rights, for specified 
land as defined in Section 134(f) EPEA to be conserved, reclaimed and revert back to them, are 
effectively negated.  
 See for example:  Buffalo Resources Corp. v. Winkler, 2010 CanLII 98472 (AB SRB) 

Not only have such guaranteed rights of the present owners of the land been effectively negated 
for almost four decades by lack of an annual or periodic compensation award, the future rights of 
a prospective purchasers, such as Bethany Care Society and the Town of Didsbury among others, 
are effectively negated.   

Such is the obvious reason why prospective purchasers expect the Dorins, who consented to no oil 
and gas operations conducted on their lands, to indemnify prospective purchases from liability 
arising from oil and gas operations. 

Banks take the same view.  A chartered bank has recently stated that: 

                                                 
4 See Sections 137 and 144 of the Environmental Protection and Enhancement Act. 

https://www.canlii.org/en/ab/absrb/doc/2010/2010canlii98472/2010canlii98472.html?autocompleteStr=Buffalo%20Resources%20Corp.%20v%20&autocompletePos=1
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• The remaining portions of the Subject lands are not acceptable as collateral for any loan 
until a reclamation certificate is issued as to the Area Granted by the ROE Order; and, 

• An existing reclamation certificate is not acceptable to such bank.  The surface owner 
must obtain an independent environmental assessment. 

To alleviate such types of problems, in 2011 the surface owners requested the Surface Rights Board 
to award a rate of ongoing annual compensation.  Such a rate, as confirmed by the Alberta Court 
of Appeal related to a Whitecap well, is to be determined on a forward-looking basis, which 
estimates losses for the next five years but not longer. 

Jorsvick v. Pennzoil Petroleums Ltd., 1988 ABCA 108 (CanLII) at paragraph 6 

Whitecap challenged the Surface Rights Board’s jurisdiction to review its former orders.  No 
administrative tribunal may refuse a challenge to its jurisdiction.  The Surface Rights Board 
correctly heard Whitecaps’ jurisdictional arguments, which delayed hearings on the Dorins’ 
applications. 

The Surface Rights Board similarly may not refuse any challenge to its jurisdiction to issue the 
ROE Order and/or to amend such Order, related compensation orders, and various related 
subsequent decisions arising therefrom. 

Significant problems are lack of reasons of decision related to issuance, and the first amendment 
in 1995, of the ROE Order, and lack of detail in various reasons for decision that were issued by 
licensing authorities and the Surface Rights Board.  The SCC has ruled that the higher the 
importance of the decision to the individuals effected, the greater degree of procedural fairness is 
required, which includes an increased obligation to issue comprehensive reasons for decision. 

Baker v. Canada (Minister of Citizenship and Immigration), 1999 Can LII 699 (SCC) 
(“Baker”) at paragraphs 23 – 28 

 
Baker was also referenced in Mueller v. Montana Alberta Tie Line, 2011 ABQB 738 (CanLII).  
Justice Miller.  Whitecap relied on this case in the Section 29 Preliminary Hearing on September 
24, 2013.  At paragraph 39 the second facter set out by the SCC in Baker, the statutory scheme, 
was reviewed.   

At paragraph 40 Justice Miller found that, because of the review provisions of Section 29 of the 
Surface Rights Act, a more relaxed duty of procedural fairness is required.  This is obviously 
because a flawed decision can be reconsidered if the threshold requirements of the Surface Rights 
Board Rules, Section 37, are met. 

Therefore, while the 1978 Board panel may have had a relazed duty of procedural fairness, errors 
of jurisdiction, law, fact, and unfair or unjust process, are reviewable errors requiring mandatory 
reconsiderations. 

The SCC has also ruled that the taking of the rights of a landowner is an extremely important 
decision, effectively made by a licensing decision the Surface Rights Board must have regard to. 

https://www.canlii.org/en/ab/abca/doc/1988/1988abca108/1988abca108.html?autocompleteStr=Jorsvick%20v.%20Pennzoil&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html?autocompleteStr=Baker&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2011/2011abqb738/2011abqb738.html?autocompleteStr=2011%20ABQB&autocompletePos=1
http://surfacerights.alberta.ca/Portals/0/Documents/Right%20of%20Entry/SURFACERIGHTSBOARDRules.pdf
http://surfacerights.alberta.ca/Portals/0/Documents/Right%20of%20Entry/SURFACERIGHTSBOARDRules.pdf
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Related to the Subject Lands, and according to the Board in its most recent decision naming 
Whitecap “Operator” in the ROE Order, the “operator” as defined in the Surface Rights Act at the 
time Section 27 notices were implemented was well licence holder Westburne Petroleum and 
Minerals Ltd.  (“Westburne”). 

However, the ROE Order had not been amended – Westburne failed to apply to the Board as it 
failed to notify Herman and Shirley Dorin of any rights they were entitled to under Section 27 of 
the Surface Rights Act. 

The position of the Dorins is that Westburne made a payment, but Dyco and Dyco’s successors in 
interest named by the Surface Rights Board did not.  This puts Whitecap in a difficult situation as 
successor in interest to Westburne under the PNG Lease and Well Licence, but not as to the ROE 
Order. 

The position of the Dorins is that no transfer of a well licence is valid until approved by the 
licensing authority (Section 24(1) of the Oil and Gas Conservation Act), and no assignment of a 
right of entry order grants a legal right of entry, until approved by the Surface Rights Board by 
away of an amendment of a right of entry order (Section 12(1) of the Surface Rights Act). 

The statutory scheme is clear:  No licence issued in in 1977 grants a right of entry, and no operator 
has a righty of entry unless such right is granted by the registered owners of the land or the Surface 
Rights Board. 

The right of any landowner to receive annual compensation when a surface lease has expired 
(trespass) has been well documented by the Surface Rights Board.  There are many ways an 
operator can trespass (related to oil and gas operations, trespass means an entry upon land in 
contravention of the provisions of the Surface Rights Act). 

There is no possibility whatsoever that Whitecap can legally avoid the consequences of 
assuming all liabilities of its predecessors in interest, whomever they may be. 

On November 12, 2014 the Surface Rights Board made a finding on an issue that the ERCB (as it 
then was) more or less sidestepped in 2011 and 2012: 

 Whitecap alone is responsible to the surface owners for all liabilities arising from 
issuance of Well Licence No. 65135. 

When all circumstances and Whitecap submissions to the Surface Rights Board are considered, it 
is rather obvious that Whitecap (including as Midway) sought to avoid amendment of the ROE 
Order, in hopes that the Surface Rights Board would order its predecessors to pay related damage. 

1.2.1  Annual Compensation Required (Town of Didsbury Negotiations) 

In a 2015 case involving land in Acheson, Alberta, which had been subdivided for development 
purposes (as the Subject Lands have been and will be) the Surface Rights Board discussed the very 
issues faced by the Dorins, previous parties that sought to purchase the Subject Lands and portions 
thereof, and that the Town of Didsbury is now faced with. 
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The decision was in the following matter:   Penn West Petroleum Ltd. v. Parkland Industrial 
Estates Ltd., 2015 ABSRB 42 (CanLII), and the Board’s comments relative to the foregoing are 
quoted below: 
 

It is the view of this Panel that landowners should be able to confidently view 
annual compensation as a “patch” that keeps landowners (and the land) 
whole.  This metaphorical patch gets larger or smaller as loss of use and adverse 
effect increases or decreases---hence the provision for five-year reviews in s.27.  It 
is our view that annual compensation---both loss of use and adverse effect----must 
evolve as land ownership and land use evolves, and as circumstances 
change.  There should be no need for landowners to consider the presence of 
wellsites when negotiating land prices, because they should be confident that 
s.25(1) (c) and (d) of the Surface Rights Act are there to offset any future loss of 
use and adverse effect they will experience.  The anticipated present value of the 
income stream from the annual payments should provide the offset. 

With the HIGHLY NOTABLE exception of the Dorins as to urban Didsbury land, the Surface 
Rights Board orders a rate of annual or ongoing compensation be paid to the surface owners when 
surface facilities and access roads exist – when there is regular recurring or ongoing losses. 

An exception to the foregoing is for most pipeline installations.  There is deemed to be no ongoing 
or regular loss of use or adverse effect to surrounding land, or regular nuisance and inconvenience 
arising from operations.  Damages of such type are incurred intermittently, consequently 
compensation for any resultant losses are determined on an entry-by-entry basis. 

The Surface Rights Board’s reference to “s. 27” in the quote provided above is a reference to 
Section 27 of the Surface Rights Act, which governs that ongoing compensation be assessed in 
advance in five-year increments, based on the factors set out in Section 25(1)(c) and 25(1)(d) of 
the statute, which read: 

c) “the loss of use by the owner or occupant of the area granted to the operator, 

d) the adverse effect of the area granted to the operator on the remaining land 
of the owner or occupant and the nuisance, inconvenience and noise that 
might be caused by or arise from or in connection with the operations of the 
operator,” 

In order for Section 27 to apply, a surface lease agreement or compensation order issued by the 
Surface Rights Board must provide for a rate of annual or other periodic compensation. 

There is no question whatsoever that a 1978 Board panel did not order Dyco to pay a rate of 
ongoing annual compensation.  The reasons why are unclear, and have never been clearly stated 
by the Surface Rights Board.  Whether or not periodic payments were ordered is in dispute. 
 
The 1978 panel predicted that the land would be developed for residential use, starting on August 
5, 1979 (two years from the date of the ROE Order).  The panel also found that the Dorins could 
not be the land developer (hence a prediction the land would be sold). 

https://www.canlii.org/en/ab/absrb/doc/2015/2015absrb42/2015absrb42.html?autocompleteStr=Penn%20West%20Petroleum%20v.%20Parkland%20Industrial%20Estates&autocompletePos=2
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html#sec25subsec1_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html


Well Licence 65135, Right of Entry Order C263/77 
FACTS 

25 
RESIDENTIAL AND OIL AND GAS DEVELOPMENT CAN CO-EXIST 

 

The 1978 panel certainly did not predict what the licensing authority recorded on June 11, and 
June 15, 1999:  Excessive and illegal gas venting, or any effect of same on residential development: 
Justice Moore made similar findings at paragraph 17 of his written reasons for judgment: 
 

“....After the well was completed Mr. Dorin, who had resumed teaching at a school 
in Calgary, could not sleep due to the noxious gas fumes escaping into the air in 
close proximity to their house.” 

The adverse effect or “injurious affection” damages that were predicted, were described fairly well 
by the 1978 Surface Rights Board panel (Decision C46/78) and Justice Moore.   
 
One matter the Dorins and Whitecap appear to agree on is that the entirety of compensation for 
adverse effect damages, estimated in advance and awarded by the Surface Rights Board, confirmed 
by Justice Moore, were entirely incorrect.   

The operator has argued overpayment (by way of the 1978 injurious affection award, perhaps in 
other regards) since 2003. 
 
The Dorins have always argued gross inadequacy of adverse effect and other compensation.  They 
have additionally argued errors of jurisdiction, law, and fact related to the injurious affection award 
and other aspects of the single compensation award of the Board.   
 
The Board has essentially recorded none of the details of such arguments, but has found: 

• In 2003 that the compensation would not be disturbed. 

• In 2012 that such 2003 Decision is up for reconsideration by way of hearing that has been 
adjourned since circa October of 2013, which is possibly the only reconsideration of a 
previous reconsideration in history, where reconsideration of the same matters are to occur 
by way of oral hearings). 

• The following, quoted from Decision No. 2012/0468: 
 
“A review may very well result in the conclusion that the Dorins’ were adequately 
compensated for their ongoing losses in the form of a single payment but this 
conclusion cannot be made simply on the basis of the written submissions provided 
to date. If development around the site was anticipated at the time of the original 
compensation award and did not ultimately occur as the result of events that 
followed and were not known at the time of the award; this factual circumstance 
requires further exploration. Further, S. 27 is in the Act to allow for regular 
consideration of actual loss of use and adverse effect arising from the activities of 
the operator. The factual circumstances of the original compensation award 
require further exploration to determine if the award was intended to preclude such 
a review in this case, or whether the calculation of compensation for agricultural 
loss leaves that open for future consideration.”  [Emphasis added.] 

 
The reference underlined above relates to whether or not Compensation Order C634/78 dated 
September 20, 1978 provided for periodic compensation for Section 27 purposes. 

http://albertasurfacerights.net/wp-content/uploads/2012/02/C46-78.pdf
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There is no question whatsoever that the 1978 Board panel made awards for “loss of use of the 
area granted” for agricultural purposes of the owners, related to two specific periods of time prior 
to the predicted date residential land development as also predicted to occur, or August 5, 1979: 

1. 1977 and part of 1978:   $154.00 (classified as Incidental Damages) 

2. 1979 (to second anniversary of ROE Order: $500.00 (classified as an agricultural loss). 

Laws and case law also evolve, as does land use.  In 1983 the Surface Rights Act was amended. 

Operators were required by law (Section 27 of the 1983 Surface Rights Act) to give notice to 
landowners that they had a right to have a rate of annual or other periodic compensation fixed.  
This, and many other issues were pointed out to the 2003 Surface Rights Board panel that issued 
Decision No. 2003/0142 on October 1, 2003.  Such Decision is silent as to such fact and many 
others. 

In a fairly recent case, the Surface Rights Board awarded $25,000.00 per year for loss of use only 
on an urban site, with no adverse effect.  The annual compensation for the subject area should be 
considerably more.  The Board commented that the landowner had not proven losses. The Board 
awarded the amount of the operator’s offer. 
 ARC Resources Ltd. v. Drayton Valley Investments Ltd., 2015 ABSRB 706 (CanLII) 

 

https://www.canlii.org/en/ab/absrb/doc/2015/2015absrb706/2015absrb706.html?autocompleteStr=Arc%20Resources%20Ltd.%20V.%20Drayton&autocompletePos=1
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2. Established Surface Rights Principles 

2.1 Purpose of Compensation 

The purpose of compensation for the forced-taking of surface rights is to render persons, whose 
rights have been effectively expropriated by a licensing decision, whole for the taking of their 
rights inherent in fee simple estate ownership of land. 

2.2 Collateral Attack  

The rule or doctrine against collateral attack is an established legal principle.  In short, unless an 
exemption applies, one may not collaterally attack a previous decision of a separate tribunal or 
different decision maker in a subsequent proceeding, which has not been convened for such a 
purpose. 

2.3 Role of the Surface Rights Board 

 Alberta’s courts have found that the role of the Surface Rights Board: 

• is ancillary to and in aid of the role of a licensing authority;5  

• to work together with the licensing authority, without duplicating efforts;6 and, 

• when an approval of a licensing authority exists, is limited to: 
 
 exercising its power to impose conditions in a right of entry order, provided that 

any condition is not inconsistent with any licence, permit, or approval (of a 
licensing authority)7 and does not effectively repeal a licence, permit or approval;8 
and, 

 determining compensation for any remaining imbalance of rights that is not 
alleviated by licensing authority approval and right of entry order conditions. 

(the factors to be considered to assess compensation vary, and depend in part on if 
a right of entry is by private agreement or an order of the Surface Rights Board). 

The Surface Rights Board has been liked to a rubber stamp - its role in issuance of right of entry 
orders is to carry out the intention of licensing, permit, or approval decisions. 

Therefore, it logically follows that the Board must not act against (must similarly mirror) any 
denial of an approval sought - or against a subsequent revocation of an approval. 

                                                 
5 Windrift Ranches v. Alberta (Surface Rights Board), 1986 ABCA 158 (CanLII) at paragraph 5. 
6 Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII) at paragraph 7. 
7 Encana Corporation v. Campbell, 2008 ABQB 234 (CanLII) at paragraph 16. 
8 Windrift Ranches v. Alberta (Surface Rights Board), 1986 ABCA 158 (CanLII) at paragraph 21. 

https://www.canlii.org/en/ab/abca/doc/1986/1986abca158/1986abca158.html?autocompleteStr=Windrift%20Ranches%20v.%20Alberta&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2015/2015abca192/2015abca192.html?autocompleteStr=Togstad%20v.%20Alberta&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2008/2008abqb234/2008abqb234.html?autocompleteStr=Encana%20Corporation%20v.%20Campbell&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/1986/1986abca158/1986abca158.html?autocompleteStr=Windrift%20Ranches%20v.%20Alberta&autocompletePos=1
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2.4 Participant Involvement and Risk Mitigation 

All licensees are required to design and carry out participant involvement programs (Section 2 of 
Alberta Energy Regulator Directive 056).  All reasonable concerns of stakeholder, over the lift of 
any oil and gas project (until the land is certified as reclaimed) must be addressed. 

Participant involvement involves explaining operations and mitigating risks (oil and gas operations 
involve inherent risks and numerous options as to how to produce, transport, or dispose of oil and 
gas safely). 

Any person is required to mitigate their damages.  This Notice has risk mitigation at its core. 

The Surface Rights Board reasonably assumes a licensee will mitigate risks when assessing 
compensation on a forward looking basis.9 

Conversely, such Board must consider actual risks, including those a licensee or the licensing 
authority failed to mitigate, when doing a reconsideration of damages on a retroactive or 
backward looking basis,10 considering all facts. 

2.5 Validity of an Order or Decision   

A noted British administrative law scholar remarked that the most flawed order of an 
administrative body is as binding as the most impeccably order until the order is overturned 
pursuant to due process of law. 
 
No matter how flawed the ROE Order may be, it is still binding on the owners and occupants of 
the Subject Lands and Whitecap – hence this Notice. 

In such regards: 

• The landowners and occupants have always complied with the terms and conditions of the 
ROE Order. 

• Whitecap and its predecessors have consistently refused to comply with the clear fencing 
terms of the ROE Order, which require the Applicant or Operator named in the order to 
respect the rights set out in paragraph 2 of the ROE Order: 
 the right to continue to use the Area Granted by the ROE Order for gaining access 

to other parts of the “farm” which carries the right to request the Applicant or 
Operator to provide such crossings as the owner or any person acting through him 
may reasonably require; and, 

 the right to graze livestock on the Area Granted by the ROE Order, and the right 
to request, and have the Applicant or  Operator construct and maintain such fences 
and other works as the owner or other persons acting through the owner may 
reasonably require to ensure the safety and prevent the straying of livestock. 

                                                 
9 As per Jorsvick v. Pennzoil Petroleums Ltd., 1988 ABCA 108 (CanLII) at paragraph 6 
10 See Nexen Inc. v. Farm Air Properties Inc., 2008 CanLII 88572 (AB SRB) 

http://www.aer.ca/rules-and-regulations/directives/directive-056
https://www.canlii.org/en/ab/abca/doc/1988/1988abca108/1988abca108.html?autocompleteStr=Jorsvick%20v.%20Pennzoil&autocompletePos=1
https://www.canlii.org/en/ab/absrb/doc/2008/2008canlii88572/2008canlii88572.html?autocompleteStr=Nexen%20Inc.%20v.%20Far&autocompletePos=1
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As discussed in Sections 4.2 and 5 below, decisions of any tribunal made without jurisdiction, or 
pursuant to unfair or unjust processes, must be reconsidered and are nullities at law. 

2.6 Expertise 

An expert Surface Rights Board member or panel should immediately recognize that, if well 
licence and a right of entry order are issued on the same day, an obvious potential lack of 
jurisdiction is indicated. 

At paragraph 13 of Encana Corporation v. Campbell, 2008 ABQB 234 (CanLII), Madam Justice 
Crighton of the Court of Queen’s Bench of Alberta referenced Alberta authorities that specifically 
recognized that Surface Rights Board members have extensive knowledge of policy, the industry 
and its requirements, acceptable practices in the industry, and the concerns of landowners. 

However, Justice Moore, who heard the appeal of the Surface Rights Board’s 1978 compensation 
decisions related to the Subject Lands held a very different opinion, set out at paragraph 10 of an 
urban Red Deer case referenced as Muntean v. GNE Resources Ltd., 1993 CanLII 7137 (AB QB): 
 

“In Alberta, there are not many oil wells drilled within the boundaries of cities. 
The Board has much experience with surface leases for oil wells drilled in rural 
areas, but the Board does not have much experience with oil wells within cities.” 

There are even fewer oil tank batteries, single well or otherwise, located in towns or cities, 
particularly in residential areas.  In fact tank batteries, particularly those that flare (do not conserve) 
oil well solution gas, do not belong in urban areas unless a significant surface area is taken. 

Dyco’s expert Mr. J.C. Leslie, a land appraiser, testified that “similar pumper wells” existed in 
residential areas of Drayton Valley.  He was mistaken in several critical regards: 

1. Oil wells in residential areas of Drayton Valley are connected to oil effluent pipelines.  
There are no related ‘tanks, stations, and structures. 

2. While the subject well was on production at the time by way of a pumping unit, there was 
also a separator and related pop tank (connected to the relief valve of the separator), an oil 
storage tank, and an unprotected flare pit, constructed partially off site. 

3. As reported by Dyco and recorded by the ERCB, the subject well was put on production 
by way of single well oil tank battery facilities on October 15, 1977.  The so-called “well 
site” was patently a single well oil tank battery operational site, grossly inadequate in area 
for the nature of actual operations. 

Land development, as envisioned by Mr. Leslie simply could not take place.  Rather, in order for 
residential land development to occur in the vicinity of the tank battery, the conditions described 
by Mr. Edgecombe of the ERCB, in Item 5 of the letter at TAB S, had to occur.  They included 
cooperation of the operator to minimum detrimental effects of its operations, and a suitable “green 
area” around the battery site. Illegal gas venting is hardly co-operation with land development. 

https://www.canlii.org/en/ab/abqb/doc/2008/2008abqb234/2008abqb234.html?autocompleteStr=Encana%20Corporation%20v.%20Campbell&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/1993/1993canlii7137/1993canlii7137.html?autocompleteStr=GNE%20Res&autocompletePos=1
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Venting of solution gas to atmosphere in any appreciable amounts was, at all relevant times, 
expressly prohibited by the provisions of Section 8.080(1) of the Oil and Gas Conservation 
Regulations, AR 151, 1971 (produced by the Dorins in Binder 12, TAB 1). 

Tanks that store liquids other than fresh water emit hazardous vapours (in this instance oil well 
solution gas).  The use of tanks and other sources of ignitable vapours was governed, at the date 
of Well Licence and ROE Order issuance, by: 
 

1. Section 8.090 of the Oil and Gas Conservation Regulations, AR 151, 1971 (produced by 
the Dorins in sealed Binder 12, TAB 1, as evidence the Surface Rights Board has refused 
to allow), amended in 1976 by way of: 

2. Section 12 of Alberta Regulation No. AR 2/76 (TAB Y), which regulations were provided 
to Mr. Joel Armstrong of Whitecap, said to be a professional engineer, circa September of 
2014. 

 
An expert Board panel would know that a site, 350 feet square, is inadequate in size for any single 
oil well tank battery operation to be safely or legally conducted.  The regulations cited immediately 
above require enforcement by the operator or licensee.  They are required to self-enforce the 
regulations to ensure single oil well tank battery sites are adequate in size. 

An expert Board panel would also realize that the enforcement provisions of Section 8.090(10) of 
said regulations causes the burden of proof, as to adequate site area for tanks, stations, and 
structures operations, particularly those in an urban residential area, to shift to the operator. 

If the authorities Madame Justice Crighton referenced, in assessment of the expertise of Surface 
Rights Board members, are to apply to the Board’s expertise related to the Subject Lands, such 
members should have been and still should be aware of the following: 

1. Oil well licensees are normally exempt, pursuant to the provisions of Section 12(1)(b) of 
the Oil and Gas Conservation Act, from the need to obtain a licence or approval to 
construct and operate tanks, stations, and structures (listed in Section 12(1)(b) of the 
Surface Rights Act) provided participant involvement has occurred, solution gas is sweet, 
and there is no on site water injection component to the operations.11 

2. In such instances, and in fact when any tank, separator, or flare (sources of ignitable 
vapours) are present on a site: 

a) Said Section 8.090 (TAB Y) governed at all relevant times. 

b) Section 8.090 (2) limits the relaxation of any residential development setback or 
separation distance, from a well, oil storage tank dyke, or a flare end to a “surface 
improvement” as defined in the regulations; 

                                                 
11 Section 5.5.1 of Alberta Energy Regulator Directive 056. 
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c) various subsections of 8.090 set the distance from any source of ignitable vapours 
to a source of ignition (fixed or mobile), which is patently the same as a well site 
boundary; and, 

d) Section 8.090(10) requires that all licensees and operators ENFORCE the 
provisions of Section 8.090 when a tank or other source of ignitable vapours 
exists or is operated on site. 

3. At the date of the Well Licence and ROE Order, the minimum regulated distances to be 
maintained from a “surface improvement: were (and still are, converted to metric units, 
by way of slightly different subsections of the regulations): 

a) From an oil well:   330 feet Section 2.110(1) OGCR 

b) From an oil storage tank dyke: 200 feet Section 8.030(2) OGCR 

c) From a flare end:   330 feet  Section 8.080(2) OGCR 

When Mr. R.W. Edgecombe of the ERCB wrote to the Town of Didsbury on August 4, 1977, the 
day prior to issuance of Well Licence No. 65135 (TAB S), he referenced the need for “urban 
planning” to provide an “appropriate green area” adjacent to the well.  Such a green area would 
ensure both the safety of the well and area residents he remarked (see Item 5 of letter at TAB S). 

This was obviously a reference to Section 2.110(1) of the OGCR at the time. 

The following are unfortunate indeed, not only for the Dorins and Didsbury residents, but for all 
Alberta urban landowners given that Dorin and Dorin v. Dyco Petroleum Corp., [1980] No. A.J. 
814 was likely the first urban surface rights compensation decision to be appealed: 

1. It is unfortunate that the ERCB did not copy the Dorins, Dyco’s land appraisal expert Mr. 
J.C. Leslie, the Surface Rights Board, or Justice Moore with the document at TAB S, 
because: 

a) Mr. Leslie’s “expert evidence” tendered before a June 6, 1978 Surface Rights Board 
panel and Justice Moore thereafter, were patently collateral attacks in the wrong 
venues on the former decision of Mr. R.W. Edgecombe of the ERCB (as it then 
was), provided at TAB S, Item 5. 

b) The Surface Rights Board has consistently failed to mention the setback distances 
from oil storage tanks and flare ends in other urban cases including present day: 
 TAQA North Ltd. v. SL Developments Inc., 2013 ABSRB 580 (CanLII) 

Penn West Petroleum Ltd. v. Parkland Industrial Estates Ltd., 2015 ABSRB 
42 (CanLII) 

2. That the panels conducting reconsiderations of former Surface Rights Board decisions 
related to the Subject Lands: 

http://albertasurfacerights.net/wp-content/uploads/2014/12/Dorin-and-Dorin-v-Dyco.pdf
http://albertasurfacerights.net/wp-content/uploads/2014/12/Dorin-and-Dorin-v-Dyco.pdf
https://www.canlii.org/en/ab/absrb/doc/2013/2013absrb580/2013absrb580.html?autocompleteStr=Taqa%20North%20Ltd.%20v.%20SL&autocompletePos=1
https://www.canlii.org/en/ab/absrb/doc/2015/2015absrb42/2015absrb42.html?autocompleteStr=Penn%20West%20Petroleum%20v.%20Parkland%20Industrial%20Estates&autocompletePos=2
https://www.canlii.org/en/ab/absrb/doc/2015/2015absrb42/2015absrb42.html?autocompleteStr=Penn%20West%20Petroleum%20v.%20Parkland%20Industrial%20Estates&autocompletePos=2
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a) Classified the existence of residential development regulated minimum setback 
distances as “changes of circumstance” (Decision No. 2003/0142 at page 4). 

b) Did not immediately recognize obvious errors of jurisdiction and law in the 1978 
compensation decision award for injurious affection and accordingly order review 
and variation of the drastically flawed decision that has stood for almost four 
decades. 

The Dorins prefer, and shall heavily rely on, the judgment of Mr. Justice J.H. Langston of the 
Court of Queen’s Bench of Ablerta in Sarg Oils Ltd. v. Environmental Appeal Board, 2005 ABQB 
553 (CanLII) at paragraphs 39-43 quoted below.  

The circumstances in that matter are quite similar to those related to the Well Licence and ROE 
Order.  Langston J. described what constitutes expertise when circumstances are unique: 

[40]            One is left with a sense of bewilderment as to how the EAB’s decision can accord 
with any sense of equity.  While the Applicants, before the EAB, had legal representation, 
it is clear that there was a lack of comfort and confidence displayed by counsel acting on 
behalf of the Applicants.  This is not to suggest any lack of qualifications on the part of 
counsel, it is merely a recognition of the specialized manner of appeals before the 
EAB.  While counsel for the Applicants did request certain information and did compel the 
production of a witness, it is clear that the efforts of counsel were not particularly 
expansive, given the restraints under which she was working.  Not the least of those 
restraints was a lack of background information within the possession of the ERCB.  It is 
a convenient artifice to point to the fact of counsel’s presence as being a full answer to the 
issue of whether the Applicants had a full opportunity to explore all relevant issues.  The 
weakness in that position is a situation such as the one presented in this case, wherein, 
there are a number of unexplored issues which call for explanations.  Only a sophist would 
turn a blind eye to the fact that information came forth before Justice Lutz which may be 
relevant to the Applicants’ case.  This approach defies logic.  The proper forum for that 
information is the EAB.  Had the concerns, which are now more clearly defined by the 
Applicants, been the subject of investigation before the EAB, it may have influenced the 
Board’s decision.  In any event the Applicants would have had the satisfaction of having 
their case decided on the basis of all relevant facts as explored by informed counsel. 
  
[41]            The unique factors surrounding the Applicants’ case called for a more complete 
examination of the ERCB’s conduct and failure to do so went to the very heart of the EAB’s 
decision.  Expertise is not defined as applying a myopic view to issues.  Expertise has as 
it’s root an adaptive exploration of all relevant circumstances. 
  
[42]            The Board, in my view, breached the rules of natural justice by failing to make 
adequate inquiries in relation to the Applicants’ designation as licensees, in circumstances 
were there was clearly an issue to be investigated having regard to the potential 
consequences. 
  
[43]            Accordingly the report and recommendations of the EAB dated December 5, 1996, 
and the Order of the Minister of Environmental Protection dated December 16, 1996 are 
set aside.  The matter is referred back to the EAB for a new hearing. 

  [Emphasis added.] 

http://albertasurfacerights.net/wp-content/uploads/2012/02/SRB-2003-0142.pdf
https://www.canlii.org/en/ab/abqb/doc/2005/2005abqb553/2005abqb553.html?autocompleteStr=2005%20ABQB%20553&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2005/2005abqb553/2005abqb553.html?autocompleteStr=2005%20ABQB%20553&autocompletePos=1
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At TAB Z is a list of the documents missing from the Well Licence No. 65135 file.  The ERCB 
issued a well licence on the basis of written documents at TAB R and TAB S, which were in the 
mail at the moment of issuance of Well Licence No. 656135 on August 5, 1977.  Such documents 
were presumably stamped received by Dyco on August 8, 1977. Even the licensee received the 
ERCB’s written reasons for decision after issuance of the licence (see received stamps on the 
documents at TABS R and S, presumably those of Dyco). 

The point is that Dyco did receive the documents and the Dorins received only one of such 
documents.  The Conditional Approval referenced in Items 3 and 4 of the document at TAB R 
where unknown to the Dorins until early 2013. 

The Dorins were unaware of the Prohibition Order at TAB V until Whitecap produced such 
document circa August 30, 2013.  It would appear that such document languished in the operator’s 
files and the files of the licensing authority in Red Deer, when the lives of the citizens of Didsbury 
and the Dorins’ economic certainty, not to mention the outcome of Surface Rights Board hearings, 
depended on such document. 

Whitecap has also objected to a document dubbed the “Dorin Report” in its entirety.  Had the 
author of such report been aware of the Prohibition Order, such report would have taken a different 
approach indeed. 

It would similarly appear that the two experts Whitecap engaged to provide expert reports have 
not been appraised of the Conditional Approval and the Prohibition Order. 

Over almost four decades, experts for the operator continue to ignore what Mr. Joe Gormley and 
Justice Moore found:  There was illegal gas venting between October 15, 1977 when the single 
well battery was reported to be on production, and June 11, 1999 when the well and related battery 
facilities were shut in. 

It does not take much expertise to interpret the words of the wife of the sole shareholder of Camino, 
named in the ROE Order in Exhibit 3 to Decision No. 2003/0142 quoted below: 

“In 1999 the Dorins complained to the EUB about the venting and it was agreed to 
by Camino that the well would be shut in until gas conservation took place.” 

Having regard to the legal as built survey at TAB L, which shows a barbed wire fence built outside 
the boundaries of the Area Granted by the ROE Order and the flare pit location, it does not take 
much expertise to properly interpret the implications of the following additional statement a 2003 
Board panel should have reviewed in said Exhibit 3 to Decision No. 2003/0142: 

“Because the fencing had been damaged by having it placed too close to the flare 
pit and it was in need of constant repair Camino suggested replacing it with a 
barbed wire fence.” 

What Mrs. Reeves was referring to (incorrectly and in a misleading fashion) were the facts that: 

1. The flare pit was constructed partially off site (see as built survey at TAB L). 



Well Licence 65135, Right of Entry Order C263/77 
ESTABLISHED PRINCIPLES 

34 
RESIDENTIAL AND OIL AND GAS DEVELOPMENT CAN CO-EXIST 

 

2. An original chain link fence, around a portion of the so-called well site, was built on the 
south site boundary, but melted from flare heat (on the rare occasions when the flare was 
lit, since it had no adequate pilot until after the date of the Prohibition Order). 

3. Camino did build a barbed wire fence, whereby the flare end was not adequately protected 
pursuant to the provisions of 8.080 of the OGCR (see survey at TAB L). 

It takes little expertise to appreciate that well sites in a town are like magnets to children, and such 
is why site protection regulations for urban areas are more stringent.  On countless occasions 
Shirley or Herman Dorin ran out to chase off town children, who were would crawl into the flare 
pit as it belched raw gas to atmosphere, either through the hole in Dyco’s fence or the barbed wires 
of Camino’s fence.  Well licensees are simply lucky no loss of life occurred. 

What happened in Didsbury, Alberta, and what was allowed to happen with almost no 
documentation, goes far beyond the sense of “bewilderment” Justice Langston expressed in the 
Sarg Oils (supra) case quoted from above. 

Finally it does not take an expert to conclude the “Operator’s Evidence” recorded at page 3 of 
Decision No. 2003/0142, quoted below, conflicts with the records of the licensing authority: 

“The Operator produced the well from the time of its purchase in 1995 until some 
time (sic) in 1999 when it was suspended.” 

Facts JJ, KK, and LL above are the facts as recorded by the licensing authority, which should be 
taken up with the licensing authority if Whitecap disputes them.  According to licensing authority 
information, the well was neither suspended, nor was it shut in, in 1999 as per Camino’s evidence. 

It takes no expertise whatsoever to conclude the above are errors of fact and law.  There is a 
legislated procedure to verify the facts that requires little expertise.  The Board need only obtain 
licensing decisions from the AER pursuant to Section 15(3) of the Surface Rights Act and carry 
out a Section 15(6) consistency mandate.  The Dorins have done so – the Board must now do the 
same.12 

Failure to follow legislated procedure indicates the exact opposite of expertise of any 
administrative decision maker.  What is indicated by acceptance of evidence as fact, when such 
evidence conflicts with licensing authority records is lack of a reasonable apprehension of bias and 
unfair and unjust process. 

On the other hand, the licensing authority obviously failed to keep accurate records. 

As in the Sarg Oils matter, the circumstances in this case call for a complete examination by the 
Surface Rights Board of the licensing authority’s conduct.  Any failure to do so will go to the very 
heart of the validity of any future Surface Rights Board decisions (see paragraph 41 of Sarg Oils 
quoted above). 

                                                 
12 Section 37(5)(b) of the Surface Rights Board Rules requires a mandatory reconsideration of any obvious error of 
fact or law or mixed fact and law. 
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The issues related to licensing authority conduct include the following: 

1. Why are key documents missing from the Well Licence File (TAB Z)? 

2. Why was the letter at TAB S not copied to the landowners and the Board?  (Note that the 
address for the landowners stated in Application No. CR 730 is care of the Surface Rights 
Board)? 

3. Why was the Prohibition Order not circulated or publicly filed? 

4. Why, when the Prohibition Order had been issued, and Camino reported production from 
the well, did the licensing authority not follow up as to if the well remained shut in?  
Obviously no pipeline licence had been applied for (there was no means of solution gas 
conservation implemented, which is the stated condition in the Prohibition Order for 
resumption of production of the well)?
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3. Remaining Rights and Land 

Note that in the landowners’ firm position, Whitecap’s request in December of 2015- set out in 
Fact W – not to use the area that is re-contoured, which Whitecap presumably plans to re-seed, is 
contrary to the provisions of condition 2 at page 2 of the ROE Order, discussed immediately above.  
The right of the surface owners to use the Area Granted by the ROE Order to graze livestock was 
not expropriated by Whitecap 
 
Put another way: 

 If the ROE Order is valid, grazing rights to the Area Granted by the ROE Order remained 
with the surface owners and they were not compensated for the taking of grazing rights. 

 If the ROE Order was issued and/or amended without jurisdiction or unjustly, the 
issuance and/or amendments must be declared null and void, with the same end result. 

While the taking of some of a landowner’s rights, by way of a licensing decision, which leads to a 
right of entry order, is deemed to be an effective expropriation of rights, there is no true 
expropriation of land (the title and some rights remain vested with the owner). 

Section 16 of the Surface Rights Act sets out the rights conferred to an operator by a right of entry 
order.  The following rights cannot be taken from the registered owner of the land by the Surface 
Rights Board: 

1. The right to continue to hold a certificate of title to the area granted to the operator by the 
right of entry order, which means: 

a) Contrary to Whitecap’s apparent positions, the surface owner may apply for 
subdivision, and the municipality may approve subdivision, of the area granted to 
an operator by a right of entry order. 

b) Contrary to Whitecap’s apparent positions, the surface owner may sell the land (the 
right of entry order goes with the land).13 

c) Rights of reversion:  Upon reclamation and certification of the area granted to the 
operator as reclaimed, and upon termination of a right of entry order, all rights to 
the area granted revert to the registered owner (this is the difference between a right 
of entry order and a true expropriation, which results in a transfer of title). 

2. The rights to sand, gravel, clay or marl or any other substance forming part of the surface 
of the land. 

3. Any rights whatsoever related to the titled parcel outside the boundaries of the area granted 
to the operator by a right of entry order (“remaining land’).

                                                 
13 In correspondence to Bethany Care Society (then owner of a portion of the Area Granted by the ROE Order) 
Whitecap took the following positions (paraphrased):  (1) The related subdivision and sale were improperly done, 
and (2)  Whitecap is the owner of the Area Granted by the ROE Order. 
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4. Positions of the Dorins 

The positions of the Dorins include the following: 

1. For clarity, prior to the date of the Original Plan or July 4, 1977, Dyco made a verbal offer 
as to a per-acre amount in a meeting in Calgary, Alberta.  However, Dyco’s agent did not 
identify where any site and access road would be located or the total or approximate area 
of any portion of the Subject lands sought to drill an oil well. 

2. Consequently the provisions of Section 15 of the Surface Rights Act have not been met.  
However, given that the Surface Rights Board has decided in other cases that it was obvious 
the parties could not reach agreement, failure to negotiate may be an insufficient reason for 
the Board to review, rescind, amend, or replace the ROE order.  The following reasons are 
sufficient for rescission of the ROE Order (and subsequent orders). 

3. No operator has ever applied for the surface area granted by the Surface Rights Board to 
holders of Well Licence No. 65135 in a manner that meets legislative requirements, which 
constitutes an error of jurisdiction rendering the ROE Order and all subsequent decisions 
and orders of the Surface Rights Board (except those granting reconsideration of former 
decisions) null and void. 

4. Alternately and/or in addition to the foregoing, the Surface Rights Board failed to dispose 
of Application No. CR 739 dated July 19, 1977 in a manner consistent with the Surface 
Rights Act.   

5. No mandatory hearing in respect of any application related to the ROE Order has ever been 
conducted as required by the provisions of Sections 17 and 18(3) of the Surface Rights Act, 
1972, Chapter 91 (the “1972 Act”). 

6. No person named as an Applicant or Operator by the Surface Rights Board related to the 
ROE Order has ever offered to pay any amount or has ever paid any amount to Herman 
and/or Shirley Dorin as the Respondents named in the ROE Order or Compensation Order 
as amended in relation to the Area Granted by the ROE Order. 

7. For clarity, Well Licensee Westburne Petroleum & Minerals Ltd. made a payment to 
Herman and Shirley Dorin circa 1980.  However, such company has never been named by 
the Surface Rights Board as a person related to the Well Licence, the ROE Order, or 
Compensation Order as issued or as amended.  As a result, reasonable doubt is raised as to 
if Dyco and its predecessors in interest as named in the ROE Order have ever perfected the 
grant of surface rights made by way of the ROE Order, by paying compensation for such 
taking as ordered by the Surface Rights Board. 

8. In any event, countless matters (including those listed below) have never been adjudicated 
by the Surface Rights Board related to the Subject Lands.  Regardless of any procedural 
mistakes made by the surface owners, such situation constitutes an injustice that must be 
corrected. 

http://www.ourfutureourpast.ca/law/page.aspx?id=2931001
http://www.ourfutureourpast.ca/law/page.aspx?id=2931001
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9. All proceedings of the Surface Rights Board, past and present, related to the Subject Lands, 
are tainted beyond the point whereby the Surface Rights Board can proceed with the 
Section 29 hearing ordered on July 10, 2012 (Notice of Decision No. 2012/0468) without 
starting afresh, pursuant to the principles of natural justice. 

Chandler v. Alberta Association of Architects, [1982] 2 SCR 848 CanLII 41 
(SCC) 

10. The Surface Rights Board should follow a procedure more or less as follows to avoid 
causing irreparable damage to the Board’s reputation, and the administrative justice system 
in general, related to Alberta surface activities contemplated by the Surface Rights Act: 

a) To protect the rights of present and future owners of the Subject Lands, guaranteed 
by Part 6 of the Environmental Protection and Enhancement Act, and to apply the 
metaphorical “patch” referenced in Section 1.2.1, whereby prospective purchasers 
of the Subject Lands need not consider the presence of the Area Granted by the 
ROE order when negotiating land prices, a rate of ongoing annual or other periodic 
compensation must be determined and awarded without further delay. 

b) Award costs to date as to adjourned proceedings and Preliminary Issues decided. 

c) Review all licensing authority decisions and approvals (including those no longer 
on file if signed copies exist, available from other sources) by way of working with 
the licensing authority. 

d) Review any applications filed by an operator requesting a right of entry order upon 
the surface of the Subject Lands to ensure: 

(i) an application was filed that met all legislated requirements 

(ii) there are no inconsistencies between the any application filed by a well 
licensee and/or the ROE Order any decision, approval, conditional 
approval, or prohibition order, including reached by agreement between the 
licensee and a licensing authority. 

e) Re-assess its jurisdiction to issue the ROE Order, the Compensation Order, and to 
amend the ROE Order on June 5, 1995, and November 12, 2014. 

11. In any event the findings of the Honourable Justice Mr. W.K. Moore of the Court of 
Queen’s Bench of Alberta (as he then was) and the Alberta Utilities Commission as set out 
below, which can be used to assess the duration of, and area affected by, illegal oil well 
solution gas venting, are unassailable in a Surface Rights Board hearing: 

a) Justice Moore found that vented oil well solution gas was present at the Dorin 
home, which is: 

• 200 meters or 656 feet more or less from the well bore coordinates, which 
is an area of 31.04 acres. 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii41/1989canlii41.html?resultIndex=3
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii41/1989canlii41.html?resultIndex=3


Well Licence 65135, Right of Entry Order C263/77 
POSITIONS OF THE DORINS 

 

39 
RESIDENTIAL AND OIL AND GAS DEVELOPMENT CAN CO-EXIST 

 

• 190 metres or 624 feet from the production tank, which is an area of 28.08 
acres. 

• 250 feet or 820 feet more or less from the flare end, which is an area of 
48.49 acres (allegedly lost to the owners for legal and any safe use). 

b) The Alberta Utilities Commission found on June 11 and/or June 15, 1999 that oil 
well solution gas produced at a tank battery at 8-18-31-1 W5M, licensed by 
Camino, was being illegally vented. 

4.1 Issues Never Adjudicated 

Included in the numerous issues never adjudicated are: 

1. Did the Surface Rights Board possess the jurisdiction to issue the ROE Order and/or 
Compensation Order pursuant to the provisions of the Surface Rights Act, 1972, c-91? 

a) Did the Applicant named in the ROE Order apply for a right of entry order for the 
Area Granted by the ROE Order in a manner that met all legislated requirements” 
(i) Did the Applicant attempt to obtain a right of entry by consent of the 

registered owners of the Subject Lands pursuant to Section 15 
requirements? 

(ii) Was a Form A Application and Form B Notice related to the Area Granted 
by the ROE Order set out in the Revised Plan served on the registered 
owners of the Subject Lands and filed with the Surface Rights Board? 

(iii) For what Section 12 activities did the Applicant request the Surface Rights 
Board to issue a right of entry order? 

(iv) Did the surface activities, for which the Applicant requested the Surface 
Rights Board to issue a right of entry order, require an approval by the 
ERCB (as it then was)? 

(v) Should substitution of the Original Plan with the Revised Plan have 
triggered, at minimum, a new Form B Notice or time to object to the 
issuance of a right of entry order (if not an entirely new application) to 
protect the landowners’ Section 12 and 15 rights? 

(vi) Did seven clear days elapse from the date of personal service, or did 
fourteen days elapse from the date of standard service of a Form B Notice 
associated with the Revised Plan dated August 3, 1977? 

(vii) Particularly given the substitution of the Original Plan with the Revised 
Plan, did the Surface Rights Board possess jurisdiction to issue the ROE 
Order without first conducting a hearing in respect of the Application 
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contained in File CR 739 referenced in the left upper header of the ROE 
Order? 

(viii) Was a Section 18(3) hearing conducted in respect of the Application the 
Surface Rights Board acted on to issue the ROE Order? 

(ix) Did the Applicant named in the ROE Order and Compensation Order pay 
the compensation amounts ordered by the Surface Rights Board to the 
registered owners of the Subject Lands to perfect the ROE Order? 

b) Did the Board possess jurisdiction to issue the ROE Order granting a right of entry 
for tanks, stations, and structures without including terms and conditions that match 
the referencing the Conditional Approval? 

c) Should the right of entry granted for tanks, stations, and structures have been 
rescinded in light of the Prohibition Order and evidence that the licensee continued 
to produce the well using tanks, stations, and structures and by way of flaring 
solution gas after the date of the Prohibition Order? 

2. Did the Surface Rights Board possess jurisdiction to issue Compensation Order No 
C634/78 on September 20, 1978: 

a) Without conducting a mandatory hearing in respect of any application for the ROE 
Order pursuant to the provisions of Sections 17 and/or 18(3) of the Surface Rights 
Act, 1972, c-91? 

b) When the Applicant named in the ROE Order (Dyco Petroleum Corporation) did 
not hold a valid well licence, approval to use tanks, stations, and structures, and did 
not qualify for any exemption for the need for a well licence or facility licence 
(Westburne Petroleum & Minerals held Licence No. 65135 on such date)? 

3. As to decisions made after 1984 amendments to the Surface Rights Act, where the 
procedures set out in added Sections 15(3) and 15(6) followed when the Surface Rights 
Board rendered decisions related to the Subject Lands after such amendment? 

4. Given licence transfers and an assignment agreement not related to the Subject Lands or 
the ROE Order, are there errors of jurisdiction, fact, or law in Order No. 1333/95 dated 
June 5, 1955, or was the ROE Order amended pursuant to a process that was unfair or 
unjust? 

5. For the same reasons and additional reasons, such as Whitecap’s failure to set out the 
sequence of events that entitles Whitecap to be named Operator in the ROE Order, and the 
fact that registered owners were not copied with the application at TAB G, are there errors 
of jurisdiction, fact, or law in Order No. 1126/2014 (TAB F) dated June 5, 1955, or was 
the ROE Order amended pursuant to a process that was unfair or unjust? 

While applications filed in 2011 by the landowners were pending at the Surface Rights Board, 
such Board expeditiously issued countless right of entry orders for power line takings, without oral 
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hearings, simply because licenses or approvals had been issued. The ROE Order should be 
rescinded just as expeditiously.  The sample principles apply to low cost, expedient, rescission of 
an order when the issue is denial, by the licensing authority, of a right to conduct an activity. 

Note that there are numerous other issues, related to the determination of compensation.  Given 
that the Surface Rights Board has clearly found the Compensation Order and related reasons for 
decision dated September 20, 1978 shall be reviewed, such issues shall not be stated herein. 

However the undersigned is pleased to go over such issues with Whitecap and recommends the 
parties attempt to agree to as many issues as possible. 

4.2 Related Potential for Injustice Must be Eliminated 

In the words of Mr. Justice Binnie of the Supreme Court of Canada in Danyluk v. Ainsworth 
Technologies, [2001] 2 S.C.R, 2001 SCC 44 (CanLII), whatever the procedural mistakes made in 
these matters were, “the stubborn facts remain” that many matters have never been adjudicated. 

The circumstances in this matter, related to issuance of Well Licence No. 65135 and the ROE 
Order (and related compensation orders), whereby many matters have never been adjudicated, are 
very similar to those in the Danyluk case, as evidenced at paragraph 80 quoted below: 

“As a final and most important factor, the Court should stand back and, taking into 
account the entirety of the circumstances, consider whether application of issue 
estoppel in the particular case would work an injustice.  Rosenberg J.A. concluded 
that the appellant had received neither notice of the respondent’s allegation nor an 
opportunity to respond.  He was thus confronted with the problem identified by 
Jackson J.A., dissenting, in Iron v. Saskatchewan (Minister of the Environment & 
Public Safety), 1993 CanLII 6744 (SK CA), [1993] 6 W.W.R. 1 (Sask. C.A.), at p. 21: 

  
The doctrine of res judicata, being a means of doing justice between 
the parties in the context of the adversarial system, carries within 
its tenets the seeds of injustice, particularly in relation to issues of 
allowing parties to be heard.  

  
Whatever the appellant’s various procedural mistakes in this case, the stubborn 
fact remains that her claim to commissions worth $300,000 has simply never been 
properly considered and adjudicated.”  [Emphasis added.] 

Withholding and/or improper filing of licensing authority decisions, and lack of reference in 
Surface Rights Board decisions to numerous related licensing authority decisions, are all matters 
that have never been adjudicated. 

If the Surface Rights Board is to be a rubber stamp for licensing authority decisions, that role was 
not carried out.  The result is numerous errors that must be reviewed and corrected. 

Vented gas cannot be recaptured and re-injected into the well, reversing gas venting damages still 
being carried by the landowners. 

https://www.canlii.org/en/sk/skca/doc/1993/1993canlii6744/1993canlii6744.html
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Retroactive amendments of the ROE Order, granting rights of entry to Westburne, Enerplus, 
Petroven, Midway, and Whitecap, long after they illegally entered upon the Subject Lands, cannot 
reverse trespass damages incurred by the landowners. 

For Whitecap to argue that it and such companies possessed a right of entry pursuant to a well 
licence transfer is to make a mockery of the provisions of Section 12(1) of the Surface Rights Act:  
No operator has a right of entry pursuant to a licence or permit (other than for abandonment 
purposes).  For operational entries consent of the owner or a right of entry granted by the Surface 
Rights Board is required.  As to an existing right of entry order, this means amendment of the ROE 
Order by application of the well licence transferee was required, prior to entering upon the lands. 

4.3 Present Value of Compensation Paid or Due in the Past and Risk Factors 

Experts retained by Whitecap and the Dorins used highly different interest rate values to calculate 
the present value of past compensation awards, or estimated compensation that was not paid.  
Neither expert had regard to, or referenced how one should, in their expert opinion, properly 
compensate present value. 

Moreover, the Dorins have re-created spreadsheets, which indicate errors may have been made by 
experts. 

There is no question whatsoever that Mr. Telford estimated compensation on behalf of Whitecap 
in five-year periods (as if the reconsideration was being done on a forward looking basis as per 
normal), with no regard to licensing facts, the nature of operations, or the ROE Order itself.   

There was no illegal gas venting recorded related to any comparables used by Mr. Telford.   

The compensation values he used related to the adjacent 3-17-31-1 W5M well, on Dorin lands, 
were incorrect and low.  None of the comparable used for more recent annual compensation related 
to a single oil well tank battery in the Town of Didsbury (or in any town, or on land with highest 
and best use as residential). 

Moreover, as was proven to Whitecap by documentary evidence, when the operator of the 3-17 
well was asked to re-abandon the well, and to pay retroactive compensation, that operator 
expeditiously complied and agreed to pay additional compensation. 

Operators and operations, not just land within the township, are factors related to comparables. 

The Dorin’s position is that illegal gas venting and intermittent flaring of oil well solution gases 
downgraded the highest and best use of at least a forty acre portions the Subject Lands – for 
residential development as found by the ERCB, the Board, and Justice Moore - to agricultural. 

The value of the entire area of the subject lands was devalued by intermittent flaring. 

Portions of the Subject Lands were rendered undevelopable because of Camino’s recorded gas 
plant plans. 
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Whitecap continues to refuse to alleviate adverse effect caused by the access road location. 

The Dorins lost the legal and safe use of at least 40 acres surrounding the well to illegal gas venting, 
for some 22 years.  Gas venting was far worse in intensity and damage caused during the time 
Camino produced the well. 

The Dorin’s position is they are entitled to a rate of return on loss of use of all lands impacted by 
operations, particularly highly unsafe and illegal operations.   

To base such a return on interest rates, without including a risk factor that is commensurate with 
actual operational risks, plus procedural risks, would be improper (both the licensing authority and 
the Board have not dealt with the matters properly or in a timely basis). 
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5. Discussion and Argument, Applicable Case Law 

Upon receiving ERCB approval (Well Licence 65135) on August 5, 1977 to locate the well bore 
360 feet west of the coordinates first applied for, Dyco should have withdrawn Application CR 
739, which was effectively withdrawn, and re-initiated the right of entry process by: 

1. negotiating with the surface owners for a right of entry upon the Area Granted by the ROE 
Order by consent of the surface owners; and,  

2. in the event such negotiations proved to be unsuccessful, filing a new application with the 
Surface Rights Board, setting out all details related to: 
 

a) Well Licence No. 65135; and, 

b) two letters written by the former ERCB dated August 4, 1977: 
(i) a letter addressed to Herman and Shirley Dorin (TAB R)explaining that a 

move of the well bore would be approved by the ERCB; and 
(ii) in particular a letter addressed to the Town of Didsbury (TAB S), which 

letter: 
• set out conditions for use of oil storage tank, which have never been 

complied with; and, 
• was not copied to Herman and Shirley Dorin or the Surface Rights 

Board. 

There was patently nothing for Herman and Shirley Dorin to object (by filing an objection with 
the Surface Rights Board) prior to the date of issuance of the ROE Order. Pursuant to their 
objections received by the ERCB on August 3, 1977, the ERCB did not approve the Area Applied 
for by way of Application No. CR 739.   

The Board possessed no jurisdiction to issue a right of entry order when the licensing authority 
had denied approval of the well bore and site location specified in Application CR 739 and the 
Revised Plan.  The Board possessed far less jurisdiction, and it was unfair and unjust, to simply 
substitute the Revised Plan for the Original Plan, without comment or explanation, when the 
Original Plan was approved by the ERCB.   

The Surface Rights Board was not legally entitled to count off “seven clear days” from an 
application it possessed no jurisdiction to act on, or to issue a right of entry order as to the area set 
out in the Revised Plan, without a Consent Form B having been filed, which specifically related 
to a Form B Notice associated with an application as to the Revised Plan. 

On the day the ROE Order was issued, Herman and Shirley Dorin awaited the ERCB’s decision 
as to objections filed by them and the Town of Didsbury two days prior. 

Pursuant to the principles of natural justice, and given the extreme importance of any ERCB and 
related Surface Rights Board decisions, they were entitled to have input into any ERCB decision.   
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They did not agree to the final well bore coordinates or to any operations being located as outlined 
by the Revised Plan, as confirmed by the ERCB’s Mr. R.W. Edgecombe in writing (TAB R). 

The landowners were (and still are) entitled (as are all licensees and operators): 

Related to Licensing Authority Decisions 

• to a reasonable period of time to know, and have input as to, the nature of any ERCB 
decision; 

• to an opportunity to respond to any ERCB decision; 

Related to Surface Rights Board Decisions 

• to reasonably expect the Surface Rights Board to protect their rights, pursuant to the 
provisions of Sections 12 and 15 of the Surface Rights Act, by requiring any operator to 
file an application that meets all legislated requirements. 

• to reasonably expect the Surface Rights Board to have regard to all ERCB decisions, prior 
to any right of entry order being issued or amended; 

• to a hearing as contemplated by Section 18(3) of the 1972 Act in respect of any application 
for a right of entry order filed by any operator related to their lands; 

• to reasonably expect that any licensing authority conditions and the Prohibition Order 
would be reflected in the ROE Order or by amendment of the ROE Order; 

• to reasonably expect, related to decisions after 1983 amendments, that the Surface Rights 
Board would follow the legislated procedure in Section 15(3) of the Surface Rights Act 
(obtain licensing decisions from the authority) and properly carry out its Section 15(6) 
consistency mandate; 

Related to any Administrative Decision 

• to challenge any decision or order issued without jurisdiction or unjustly; and, 

• to reasonable the decision maker to dispose of any application in a manner consistent with 
his or her enabling statute at the applicable time. 

On August 4, 1977, the ERCB sent a letter outlining restrictions on the use of tanks, and failed to 
copy the Dorins with this critical decision, which has never been reflected in the ROE Order. 

It is a reasonable expectation of the Dorins that the Surface Rights Board consider all facts, and 
that the applicant for a right of entry order not withhold critical facts from its own experts, the 
Surface Rights Board, or a judge of the Court of Queen’s Bench of Alberta, particularly when the 
document at TAB S was not copied to them by the ERCB. 
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Had the Surface Rights Board obtained and reviewed the well bore location change decision and 
other subsequent decisions of the ERCB and its successors, the massive injustice described in the 
Notices provided below would likely have never occurred.   

Obvious injustices would certainly would not have continued for so long.  Compounding injustices 
could have been halted or reversed.   The Dorins may not have been subjected to twenty two years 
of illegal gas venting, or forced to carry losses, which all Alberta landowners are indemnified from 
incurring or absorbing, for over three decades (and counting). 

Unfortunately for Whitecap, which Whitecap could have avoided by not acquiring the related 
Crown mineral rights, the only remedy for massive injustice is compensation.  Unfortunately for 
the landowners and occupant of the Subject Lands, they continue to carry the cost of all such 
injustice.  Their situation is very similar to that of the landowner in the SCC case of Smith v. 
Alliance Pipeline, [2011] 1 SCR 160, 2011 SCC 7 (CanLII), except that the Dorins’ damages are 
far greater and wider in scope. 

The coordinates of the well bore in the Application for a Licence to Drill a Well (TAB P) were 
obviously changed by handwriting by an ERCB employee.  The ERCB copy of Dyco’s application 
at TAB P does not match Whitecap’s copy at TAB Q. 

Key documents are missing from the AER’s Well Licence No. 65135 application file.  The details 
are provided in Appendix Z at TAB Z.  Not retained on file are certain documents, including the 
Original Plan (TAB I) and letter at TAB R, related to the obvious change and approval of well 
bore location considered on August 4, 1977, and approved on August 5, 1977, just prior to issuance 
of the ROE Order the same day. 

The location of the well bore, as shown in the Revised Plan, is only 89 feet from the west well site 
boundary and 100 feet from the south well site boundary.  This is less than the minimum distance 
from a source of ignitable vapours to a “fire” as defined in Section 8.090(2) of the OGCR.  There 
was insufficient surface area to safely drill or work the well over in a regulatory compliant fashion. 

Locating tanks and flare ends safely is up to the licensee or operator, pursuant to the provisions of 
Section 8.090 of the OGCR.  The applicable regulations must be enforced by the licensee or 
operator if a tank or other source of ignitable vapours (the separator and flare pit in this instance) 
are operated on site.  The Operator’s legal obligations were far greater than simply abiding by 
applicable regulations.  The legal as-built survey at TAB L shows actual locations of tank battery 
and flaring operations. 

Well Licence No. 65135 was issued as unjustly as the ROE Order was issued (no new application 
was required as per the Revised Plan and no opportunity to know or speak to the issues was given 
to Herman or Shirley Dorin or the Town of Didsbury).  The ROE Order was issued on August 5, 
1977 while the ERCB’s decisions, dated August 4, 1977, were in the mail.14 

                                                 
14 Note that Dyco appears to have received its copies of August 4, 1977 ERCB decisions on 
August 8, 1977 or three days after ROE Order issuance – the documents at TABS R and S were 
stamped received on such date. 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc7/2011scc7.html?autocompleteStr=Smith%20v.%20Alliance%20Pipeline&autocompletePos=1
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Dyco Petroleum Corporation somehow convinced the Surface Rights Board to circumvent the 
provisions of Sections 15, 17, and 18 of the 1972 Act.  In doing so Dyco abused the rights of 
Herman and Shirley Dorin, and their successors in interest as to the Subject Lands. 

How such a circumvention actually occurred, or if the Board was aware of any possible 
circumvention, or if the Board simply failed to notice that the Original Plan was replaced with the 
Revised Plan related to Application CR 739, are unknown.  This is because the Board did not set 
out the facts or the Board’s reasoning in written reasons for decision as any landowner would 
reasonably expect in the unique circumstances.  The facts according to the Board are set out in the 
recitals of the ROE Order, and are patently incorrect (reviewable errors of fact and law). 

The mandate of the Surface Rights Board is to protect and balance the rights of surface owners 
with those of mineral owners and/or those that lease an interest in the minerals.  Such Board may 
not, knowingly or by way of ignorance or oversight, or in any circumstance: 

1. act without an application and notice in the legislated form having been filed, that were 
properly served on the registered owners of the Subject Lands, related to the precise area 
for which right of entry is requested by the applicant – or act on the Board’s own initiative; 

2. effectively assist an operator to circumvent the provisions of Alberta law and regulations 
governing entry upon, or use of, any portion of privately owned Alberta land; 

3. issue an order that effectively repeals an earlier decision of a licensing authority, such as 
any Conditional Approval of the ERCB or the Prohibition Order of the EUB; or, 

4. effectively negate any future rights of any surface owner (including a prospective 
purchaser) guaranteed by Part 6 of the Environmental Protection and Enhancement Act, 
by failing to award compensation until a reclamation certificate is for a right of entry 
granted to erect surface tanks, stations and structures. 

It is very clear, and the Surface Rights Board is certainly aware, that the statutory scheme does not 
set out any time frame for the obligation to conserve and reclaim “specified land” to be carried 
out.  This is obviously because the Alberta Legislative Assembly did not envision that the Board 
would fail to consider ongoing damages.  

Item 3 above is supported by the dissenting opinion (in part as to other issues) of McLung, J.A. at 
paragraph 21 of Windrift Ranches v. Alberta (Surface Rights Board), 1986 ABCA 158 (CanLII): 

“In my view the provisions of the Surface Rights Act including s.15(6) of the Act, 
prioritizes the existence of a well licence granted by the Energy Resources 
Conservation Board. It would be an astonishing proposition indeed if the Surface 
Rights Board could, in the exercise of its jurisdiction, deny entry to a well site, and 
in so doing, effectively repeal an earlier Energy Resources Conservation Board 
well licence and thereby frustrate the jurisdiction of the Energy Resources 
Conservation Board. Nothing in the Act, let alone clear and permissive wording; 
supports the existence of that authority.” 

https://www.canlii.org/en/ab/abca/doc/1986/1986abca158/1986abca158.html?autocompleteStr=Windrift%20Ranches%20v.%20Alberta&autocompletePos=1
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It is reasonable to conclude that the learned judge of the Alberta Court of Appeal would be 
similarly astonished if he were to learn that the ROE Order has effectively repealed ERCB, EUB, 
and Alberta Environment decisions: 

• prohibiting the use of tanks without planting trees; and,  

• after the licensee was caught illegally venting large volumes of oil well solution gas, 
permanently prohibiting flaring, and venting of solution gas in the Town of Didsbury. 

• certifying the 1.03 acre access road as reclaimed, at least without ensuring a rate of annual 
compensation was being paid. 

The Applicant named in the ROE Order (Dyco replaced by Whitecap, patently Whitecap, by virtue 
of being the Crown mineral lessee) is patently not an applicant pursuant to the legal definition of 
Applicant in a right of entry order context.   

One must serve an application and Notice in the prescribed form on the registered landowner, and 
file an application related to the precise surface area for which a right of entry order is sought, to 
be named “Applicant” in a right of entry order. 

What should have occurred on June 6, 1978, prior to the compensation hearing that took place on 
such date, and prior to issuance of the Compensation Order and related reasons for Decision No. 
C46/78 on September 20, 1978 are the following: 

1. The Surface Rights Board should have conducted a hearing in respect of Application No. 
CR 739 (or any other application) to ensure the requirements of Section 15 and Section 
12 of the 1972 Act were met by the applicant Dyco. 

2. If minimum legislated requirements were not met, the Board should have reviewed and 
rescinded, amended, or replaced the ROE Order pursuant to the provisions of Section 35 
of the 1972 Act (identical to the current Section 29). 

3. Westburne and/or Dyco should have advised the Board that Well Licence No. 65135 had 
been transferred to Westburne after the date of the June 6, 1978 hearing (Westburne 
should have sought an amendment of the ROE Order). 

4. The Board should have assessed its jurisdiction prior to embarking on a compensation 
inquiry and/or issuing any compensation order. 

Because Westburne failed to take the action in Item 3 above (and because a substitution of the 
Original Plan for the Revised Plan obviously occurred without comment by the Surface Rights 
Board), it is at least arguable that Justice Moore also lacked jurisdiction. 
 
Dyco and its successors have repeatedly asked the Surface Rights Board, and even the Court of 
Queen’s Bench of Alberta, to frustrate the jurisdiction of the ERCB and EUB.  Numerous Surface 
Rights Board members (likely unknowingly) complied over the years, including since the latest 
applications were filed by the landowners in 2011 in attempts to resolve these matters. 
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Unfortunately, when Mr. Joe Gormley of the EUB memorialized the Prohibition Order on June 
15, 1999, permanently prohibiting the further production of the well by use of tanks, a separator 
and a flare pit in an illegal and unsafe location: 

• he failed to advise the Dorins, who were unaware of the Prohibition Order until 2013, 
despite the fact that the Dorins filed the related gas venting complaint; 

• he failed to file the related document in a manner or place whereby it was publicly 
available; and, 

• he prevented the Surface Rights Board from being able to determining the facts if such 
Board obtained licensing decisions related to a 2003 inquiry under Section 29 of the 
Surface Rights Act. 

Therefore, if the Surface Rights Board obtained licensing documents when the ROE Order was 
amended in 1995 (Order 1333/95), there was no way for the Board to know that there was a 
Conditional Approval, and certainly no way to know the Prohibition Order was issued. 

Information concerning any Conditional Approval, and in particular the Prohibition Order, were 
critical to a 2003 Surface Rights Board hearing and the resultant Decision No. 2003/0142 (up for 
review and reconsideration), not to mention subsequent and currently-adjourned proceedings. 

Any right of entry order should have mirrored any ERCB’s terms for tank use set out prior to 
issuance of the well licence.  Any right of any order should have been amended each time Well 
Licence 65135 was transferred, and certainly should have been amended to reflect the Prohibition 
Order. Tanks, stations, and structures were operated after the Prohibition Order in 1999 and 
remained on site until the summer of 2007.  Land development was adversely impacted. 

The “Well Ticket” attached to Whitecap’s application at TAB G sets out the very well production 
data Whitecap objected to the Dorins producing as evidence related to a hearing.   

Such Well Ticket, like the Dorins’ sealed evidence, indicates the well was produced after the date 
of the June 15, 1999 EUB Prohibition Order directing the licensee to keep the well shut in until 
solution gas conservation was implement (no such means were ever constructed or employed in 
production of the well). 

The Board assessed no compensation for adverse effect to land surrounding the 1.03 acre access 
road set out in the Revised Plan.  Dyco, before a 1978 Board panel, and Westburne before Justice 
Moore (as he then was), undertook to relocate the access road, whereby it is obvious it was not 
deemed necessary to consider the ROE Order road location in assessing damages  

Justice Moore stated the following in Dorin and Dorin v. Dyco Petroleum Corp. at para 20: 

“Mr. John Scrymgeour, Vice President of Westburne Petroleum & Minerals Ltd. 
testified that Westburne has become the operator of the subject well by virtue of a 
pooling agreement in 1978.  Westburne is prepared to landscape and tree the well 
site area, and to relocate, if necessary, the access road when and if subdivision 
takes place.  Scrymgeour further stated that Westburne was prepared to convert 
the pump to a quiet electric motor once a permanent access road has been decided 
upon as it would be necessary to run the electrical lines along the access road.” 



Well Licence 65135, Right of Entry Order C263/77 
ARGUMENT 

 

50 
RESIDENTIAL AND OIL AND GAS DEVELOPMENT CAN CO-EXIST 

 

Given that Westburne failed to apply to the Board for amendment of the ROE Order, whereby 
Westburne would have had status in any hearing related to surface rights inherent in ownership of 
the Subject Lands, it would appear that the testimony and the undertakings of Mr. Scrymgeour 
must be scrutinized by the Board. 

Power lines were installed from the north.  The access road from the east remains, despite the 
landowners having reached full agreement with Camino as to such matters in 2007, and again in 
2008, by way of the Land Use Agreement (and related surface lease and Joint Use Agreement). 

Whitecap maintains such agreements are not legally binding on Whitecap as Camino’s successor 
in interest to such agreements. 

As recorded by a licensing authority inspector and Justice Moore of the Court of Queen’s Bench 
of Alberta, in decisions that are said by Members to be unassailable in a Surface Rights Board 
proceeding, Whitecap’s predecessors vented vast amounts of natural gas to atmosphere, in the 
Town of Didsbury, risking numerous lives.  Camino more or less confirmed this in a hearing of 
the Surface Rights Board that Whitecap argues should stand. 

The Board must review all gas venting evidence.  Unless Whitecap can produce gas venting 
permits, gas venting is illegal, whereby the Board possesses no authority to issue a right of entry 
order for illegal activities, which were ultimately prohibited by way of the Prohibition Order. 

If Whitecap disputes licensing authority public records it should seek amendment of same. 

Remaining lands were affected by gas venting reached to the Dorins’ home as recorded by Justice 
Moore.  Accounting for changes of wind direction the affected area is some forty acres as shown 
in Figure B.  No operator, at any time whatsoever, obtained the right to vent dangerous gases upon 
lands not set out in the Revised Plan appended to the ROE Order.  Doing so requires a gas venting 
permit, which would have also been a factor for the Board to consider, triggering related 
compensation pursuant to a change of circumstances. 

A main Whitecap argument (while documentary evidence was sealed) was that there were no 
changes of circumstance whatsoever.  This absurd argument is recorded in Whitecap written 
submissions and preliminary hearing transcripts dated September 23, and 24, 2013. 

There is little question that Whitecap is simply causing delay of the resolution and reversal of 
terrible injustices, which are unspeakable in scope, duration, and magnitude.   

Pursuant to the doctrine against collateral attack, a Surface Rights Board hearing into improper 
right of entry order and related compensation issues is an incorrect forum for Whitecap to attempt 
to vary the consequences of licensing authority decisions.  The Surface Rights Board and the 
Alberta Energy Regulator are to work together to balance the right of the parities.  Neither authority 
is entitled to circumvent or abuse the rights of any party at the request of any person. 

Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII) 

https://www.canlii.org/en/ab/abca/doc/2015/2015abca192/2015abca192.html?autocompleteStr=Togstad%20v.%20Alberta&autocompletePos=1
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Similar injustices may have been foisted on many other landowners in the area.  Moreover, Camino 
and Whitecap definitely failed to safely suspend numerous other wells in the area after they were 
shut in. 

It is extremely troubling that: 

• Some 30 months after a finding of the Surface Rights Board that Whitecap is solely 
responsible to the surface owners for the actions of its predecessors in interest, Whitecap 
has done very little to carry out its legal responsibilities, the vast majority of which 
remain unfulfilled. 

• Licensing authority records indicate that Camino likely operated some twenty other wells 
in the Didsbury/Olds area in a similar fashion, by venting natural gas to atmosphere in 
large volumes in use of plunger lift systems (without safely venting tanks, to which gas 
was blown, to flare).  We have been advised that Whitecap has not spoken to some of 
affected landowners about such matters 

• We advised Whitecap of such matters prior to its amalgamation with Midway Energy 
Ltd., successor in interest to numerous wells in the area to Camino Industries Inc. 

• Whitecap has not produced a copy of a surface lease related to another of our client’s 
lands, despite repeated written requests for Whitecap to do so, and a very long duration 
of time. 

• Our landowner client Mr. Frank Togstad was prevented from doing precisely what 
Whitecap is engaged in:  The practice is dubbed prohibited “forum shopping” by our 
courts, which involves seeking, by way of a Surface Rights Board decision, a result far 
better than one is entitled to by way of licensing authority decisions. 

In particular the following are grave matters indeed: 

 Whitecap has mounted a collateral attack on Surface Rights Board Decision No. 
2012/0468 dated July 10, 2013 (Midway Energy Ltd (Re), 2012 ABSRB 468 (CanLII)), 
whereby the Board found the ROE Order would be reviewed, by arguing that the ROE 
Order is not up for review in a subsequent proceeding conducted by a separate panel, 
convened precisely to, inter alia, review the ROE Order. 

 the Surface Rights Board has not commented or ruled on whether or not it will review 
the ROE Order (if Whitecap’s collateral attack was successful); 

 Whitecap collaterally attacked the existing reclamation certificate and objected to partial 
termination of the ROE Order as to the access road, when entry to the well site by private 
agreement was assured and Dyco and Westburne undertook to change access; and, 

 some 39 years after the issuance of the ROE Order, the Surface Rights Board has yet to 
consider the main issues giving rise to damages the Dorins are not to be out of pocket 
for, pursuant to well established case law and expropriation principles. 

https://www.canlii.org/en/ab/absrb/doc/2012/2012absrb468/2012absrb468.html?autocompleteStr=Midway%20En&autocompletePos=1
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Mr. Kent O’Shea will appreciate the gravity of the foregoing, particularly since no operator 
including Whitecap, has paid any compensation whatsoever related to the actual facts and 
circumstances of their various illegal entries upon the surface of the Subject Lands, which 
continue. 

Mr. Herman Dorin, who is in hospital as we write this, is entitled to resolution of these matters 
within his lifetime as is Mrs. Shirley Dorin.  Mr. Dorin’s health has deteriorated since stale-dated 
applications were filed by him in 2011, designed to resolve these matters.  Time is therefore of the 
essence for such reason (among many others). 

Therefore, BE NOTIFIED; that Dorin Land and Oilfield Management Inc. has strict instructions 
to resolve these matters in the most expedient fashions possible. 

Pursuant to well established case law, there is only one possible outcome related to the foregoing: 

The ROE Order and all subsequent orders and decisions of the Surface Rights Board related to the 
Subject Lands (except those related to reconsiderations of former decisions and orders) must be 
retroactively rescinded as at their date of issuance.  The reasons are multiple errors of jurisdiction 
and many decisions and orders issued pursuant to unjust and unfair processes. 

The binding decision of Justice O’Leary of the Court of Queens’ Bench of Alberta, in the matter 
of  Peacock v. Alberta (Surface Rights Board), 1989 CanLII 3381 (ABQB) at paragraphs 19-21, 
applies: 

[19] “The issue before me is not whether the applicant is entitled to the 
compensation claimed or the board’s power to award it, nor am I called upon to 
consider the scope of the board’s jurisdiction under s. 32(b) to review, rescind, 
amend or replace compensation orders. Rather, the question raised is whether the 
board, having granted the applicant an opportunity to be heard, acted fairly in 
proceeding to determine the issues before it without giving the applicant an 
opportunity to present evidence bearing on those issues. 
[20]  The board is bound by the provisions of the Administrative Procedures 
Act, R.S.A. 1980, c. A-2 (see s. 2 of the Act and Alta. Reg. 135/80). Section 4 of the 
Administrative Procedures Act provides: 

“4 Before an authority, in the exercise of a statutory power, refuses 
the application of or makes a decision or order adversely affecting 
the rights of a party, the authority 

(a) shall give the party a reasonable opportunity of furnishing 
relevant evidence to the authority.” 

Furthermore, the board is under a common law duty to act in accordance with the 
principles of natural justice: Champlin Canada Ltd. v. Calco Ranches Ltd. (1986), 
1986 CanLII 1708 (AB QB), 72 A.R. 154; 46 Alta. L.R.(2d) 182; Central Western 
Railway Corp. v. Surface Rights Board et al. (1988), 1987 CanLII 3211 (AB QB), 
56 Alta. L.R.(2d) 115. 

https://www.canlii.org/en/ab/abqb/doc/1989/1989canlii3381/1989canlii3381.html?autocompleteStr=Peacock%20v.%20Alberta%20Su&autocompletePos=1
https://www.canlii.org/en/ab/laws/regu/alta-reg-135-1980/latest/alta-reg-135-1980.html
https://www.canlii.org/en/ab/abqb/doc/1986/1986canlii1708/1986canlii1708.html
https://www.canlii.org/en/ab/abqb/doc/1987/1987canlii3211/1987canlii3211.html
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[21] In proceeding to determine the issues before it without affording the 
applicant an opportunity to present evidence, the board failed to abide by the 
mandatory provisions of the Administrative Procedures Act and the principles of 
natural justice. For that reason, its ruling must be quashed and the matter referred 
back to the board for determination.” 

At paragraph 39 of the Central Western Railway matter referenced by Justice O’Leary, Justice 
Cawsey discussed what constitutes an error of jurisdiction, which also renders an order a nullity at 
law and confirmed that the Dorins also have the rights to challenge the Surface Rights Board’s 
jurisdiction, as Whitecap has done: 

“....Every tribunal whether it be judicial, quasi-judicial or administrative must be 
satisfied of its jurisdiction before it enters into an inquiry or makes an order.  Any 
order made without jurisdiction would be void and the denial by the board of a right 
to challenge its jurisdiction is fundamental and the board has in its denial committed 
a jurisdictional error.” 

If Whitecap succeeds in its misguided endeavors related to the Subject Lands, all Alberta 
landowners are at risk of losing the annual compensation they so naively take for granted.   

We believe that, if Whitecap does not heed the Notice given hereby, there shall be such an outcry 
of angry landowners across Alberta that co-operative proceeding of the Alberta Energy Regulator 
and the Surface Rights Board will be the inevitable result. 

Continued forum shopping by Whitecap in such a co-operative proceeding would be difficult 
indeed. 

We close by reminding or advising Whitecap of the following: 

1. That virtually all of the foregoing, plus other regulatory non-compliances (inadequate 
urban fencing and surface area included) and the fact that Whitecap continues to refuse 
to comply with the fencing provisions of the ROE Order, have been pointed out to 
Whitecap previously, particularly over the past year. 

2. There is no justifiable need for the long and expensive Surface Rights Board hearing 
ordered (currently adjourned) to decide if the ROE Order and related Compensation 
Order should be reconsidered.  The Surface Rights Board is, pursuant to Sections 15(3) 
and 15(6) of the Surface Rights Act and the binding decision of the Court of Queen’s 
Bench at paragraphs 15 and 16 of Encana Corporation v. Campbell, 2008 ABQB 234 
(CanLII): 

a) Required in every case to obtain all records of the licensing authority (S. 15(3)). 

b) To ensure, pursuant to the provisions of S. 15(6) that right of entry orders are not 
inconsistent with licensing authority approvals, prohibition orders, etc. 

3. The facts have been adequately recorded by the licensing authority. 

https://www.canlii.org/en/ab/abqb/doc/2008/2008abqb234/2008abqb234.html?autocompleteStr=Encana%20Corporation%20v.%20Campbell&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2008/2008abqb234/2008abqb234.html?autocompleteStr=Encana%20Corporation%20v.%20Campbell&autocompletePos=1
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4. The following Surface Rights Board finding in Decision 20014/0802, which goes to costs 
and Whitecap’s obvious failure to apply for ROE Order amendment to add Camino as a 
party: 

“...if facts surrounding a period before the current operator took control of 
the operation are required, the correct course of action is to call 
representatives from the previous operator as witnesses, not to add them as 
a party.” 

5. The licensing authority or Justice Moore have already determined the most important 
facts.  The Surface Rights Board must simply have regard to their findings.  As the 
Alberta Court of Appeal found in the Togstad (supra) case at paragraph 7, there is no 
need for duplication of work: 

“The legislative intent in having two bodies is not that they duplicate each 
other’s work but that they work together. Moreover, the Board cannot 
exercise its jurisdiction so as to effectively repeal a permit granted by the 
Commission: Windrift at para 21.” 

6. Not to mention the Dorins’ significant claims, our rates for resolving what should be 
simple matters, which Whitecap or its predecessors should have resolved long ago, and 
for spending exorbitant amounts of time doing so, and other related costs and damages, 
are substantial indeed.  As you know, we’ve been working on this for years. 

7. We also expect Whitecap to deal with cost issues by way of a partial payment prior the 
deadlines given above (legal, appraisal, and other invoices can be provided). 

8. Few residential lots are available in Didsbury (contrary to Whitecap’s expert’s opinion). 

None of the expert reports filed by Whitecap or the Dorins deal with the main issues of the 
Conditional Approval and Prohibition Order. 

Not only are applications filed in 2011 stale dated, withholding of evidence since 1977 (any 
Conditional Approval for tank use) and 1999 (the Prohibition Order)   renders any expert opinion 
highly questionable.  Expertise involves examination of all relevant circumstances as pointed out 
in Section 2.6. 

To proceed with the hearing ordered in 2012 by way of the Threshold Decision would be to ensure 
more decisions based on tainted proceedings are rendered, and would ensure the need for even 
more reconsiderations of any resultant Board decision in future.



Well Licence 65135, Right of Entry Order C263/77 
NOTICE 

 

55 
RESIDENTIAL AND OIL AND GAS DEVELOPMENT CAN CO-EXIST 

TAKE NOTICE OF THE FACTS AND THESE MATTERS 

1. TAKE NOTICE of the facts and discussion of facts set out in Section 1, the positions of 
the landowners and occupant set out in Section 4 and the issues that have never been 
adjudicated set out in Section 4.1 

2. Land development planning includes additional residential housing, a golf course, and a 
water reservoir to be constructed and operated by the Town of Didsbury (see Figure A). 

3. A possible location, if not the likely location, for said water reservoir is within the Area 
Granted to the operator by the ROE Order. 

4. This Notice is provided in large part because: 

a) Whitecap refuses to agree to key facts related to the issuance of the ROE Order on 
the grounds of irrelevancy; and, 

b) Dorin Land and Oilfield Management Inc. and Herman and Shirley Dorin are 
significantly out of pocket for unnecessary costs and delays arising from such lack 
of agreement and the withholding of the licensing authority documents at TABS S 
and V from the Dorins, the Surface Rights Board, and as to the document at TAB 
S, from the Court of Queen’s Bench of Alberta in 1979. 

5. There are a number of obvious errors of jurisdiction, fact, and law on the face of the ROE 
Order (and thus all subsequent orders related to the Subject Lands) when compared to 
related decisions of the Energy Resources Conservation Board (as it then was). 

6. Whitecap’s position that the ROE Order is not up for review pursuant to Notice of Decision 
No. 2012/0468 dated July 10, 2012 (the “Threshold Decision”) constitutes forum 
shopping and a collateral attach on the Threshold Decision (seeking a more favourable 
decision in a proceeding than one is entitled to pursuant to a previous decision, and seeking 
effective amendment of a previous decision in a proceeding that is not convened for such 
a purpose). 

7. By way of Application No. CR 739, dated July 19, 1977, said to have been personally 
served, on July 20, 1977 by Mr. A.G. Hobbs, on Respondents Herman Hubert Dorin in 
Didsbury, and Shirley May Dorin (the “Respondents”) in Calgary, Alberta (the “Personal 
Service”), filed with the Surface Rights Board on July 20, 1977: 

a) Dyco applied for a surface area totaling 3.53 acres, access road 50 feet X 625 feet 
long or 0.72 acres, outlined in the Original Plan (the “Area Applied For”). 

b) Dyco did not apply to the Surface Rights Board for an order related to the Area 
Granted by the ROE Order in a manner that was remotely compliant with applicable 
legislated requirements at the time or since such time. 
(In Figures A (TAB A), B (TAB B), and C (TAB C) the Area Applied for and the 
Area Granted by the ROE Order, and the road area common to the Original Plan 
and the Revised Plan are illustrated.) 
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8. A Form B Notice,15 on file with the Surface Rights Board, said to have been served on the 
Respondents on July 20, 1977 pursuant to the Personal Service: 

a) is patently associated with Application No. CR 739 and the Original Plan, which 
Application, at and/or after the moment the Revised Plan was approved by the 
ERCB (as it then was), the Surface Rights Board no longer possessed jurisdiction 
or authority to act on (the same applies to the Form B Notice as part of Application 
No. CR 739); and, 

b) is patently not associated with the Revised Plan appended to the ROE Order, 
because Application No. CR 739 pre-dates the Revised Plan and ERCB approval 
of the Revised Plan. 

9. Therefore, other than as to the Common Access Area illustrated in Figure B (TAB B), no 
application has ever been filed with the Surface Rights Board requesting that a right of 
entry order be issued related to a portion (exactly 3.15 acres) of the Area Granted to the 
Operator by the ROE Order (see explanation and comments at the bottom of Figure B). 

10. Moreover, in 1977 the provisions of Sections 17 and 18(3) of the Surface Rights Act, 1972, 
c-91 (the “1972 Act”) required the Surface Rights Board to conduct mandatory oral 
hearings in respect of all applications for right of entry orders.  Panels of said Board were 
granted discretion, under precise Section 18 conditions (quoted in Item 13(c) below), as to 
when and where to conduct such a hearing, but possessed no discretion whatsoever to elect 
or fail to conduct such a hearing.  Options for dates and places of mandatory hearings, to 
be conducted in respect of ALL applications for right of entry orders were: 

a) Prior to issuing a right of entry order under Section 17 of the 1972 Act; or, 

b) If an “immediate” right of entry order was issued under Section 18, at the time and 
place of a compensation hearing, prior to determining compensation, pursuant to 
Section 18(3) of the 1972 Act (quoted below): 

“Where the Board has issued a right of entry order under subsection 
(1), the Board shall hold a hearing to determine the compensation 
payable by the operator at such time and place as the Board considers 
advisable and for that purpose section 17 applies as though the 
hearing was in respect of the application for a right of entry order.” 

[Emphasis added.] 

  

                                                 
15 A schedule to the Surface Rights Act, 1972, Chapter 91, related to Section 18 thereof, said by way of Affidavits to 
have been served on the Respondents named in Application No. CR 739 on July 20, 1977.  Such a notice gave 
warning to a respondent that, if the respondent failed to file an objection with the Surface Rights Board within seven 
days, such Board may issue a right of entry order – as to the area applied for pursuant to the Application served on 
them.  In this instance the Surface Rights Board had no jurisdiction to do so.  The well bore coordinates and Area 
Applied For were not approved by a licensing authority as required by the overall statutory scheme. 

http://www.ourfutureourpast.ca/law/page.aspx?id=2931001
http://www.ourfutureourpast.ca/law/page.aspx?id=2931001
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11. There is no written record or any other indication that the Surface Rights Board ever 
conducted a hearing in respect of Application No. CR 739 (said Application was effectively 
withdrawn or amended without comment) or any other application filed with that Board by 
an operator requesting that a right of entry order be issued related to the Subject Lands. 

12. Because the Surface Rights Board issued no associated reasons for decision related to 
issuance of the Right of Entry Order, such Board failed to state whether or not, in the rather 
unique circumstances that gave rise to potential lack of jurisdiction, the Board felt it was 
appropriate to exercise its discretion to issue a right of entry order, particularly without first 
conducting a hearing.  The obvious and unexplained substitution of the Original Plan 
(associated with Application No. CR 730, Personal Service, and a Form B Notice) with 
the Revised Plan, and the jurisdictional issues that arose therefrom, have never been 
adjudicated by the Surface Rights Board.  The following binding authority applies in such 
circumstances when the potential for injustice exists (see discussion in Section 4.2 and 5): 

Danyluk v. Ainsworth Technologies, [2001] 2 S.C.R, 2001 SCC 44 (CanLII)   

13. Therefore, the Surface Rights Board possessed no jurisdiction whatsoever, and it was 
patently unfair and unjust,16 to order a right of entry, at least related to the majority of the 
Area Granted by the ROE Order, because in part: 

a) Said Board may not act of its own accord (an application that meets all legislated 
requirements must be filed by a person that meets the legislated definition of an 
operator). 

b) No right of entry order Application and/or Notice in the prescribed form have ever 
been served on Herman and/or Shirley Dorin, which specifically relate to the 
entirely of the Area Granted to the Operator by the ROE Order. 

c) Consequently said Board illegally exceeded its jurisdiction (authority) under its 
enabling statute, to issue an order, particularly pursuant to the provisions of Section 
18 of the Surface Rights Act, 1972, c-91, which read as follows: 

“Notwithstanding section 17, after the filing of an application the Board 
may, if it considers it proper to do so, issue an order granted right of 
entry in respect of the surface of the land: 

a) upon the operator filing with the Board a letter of consent in Form 
C in the Schedule signed by the respondent,  or 

b) after seven clear days have elapsed from the date of personal 
service, or 14 days from the date of any substituted service, on the 
respondent, of 

(i) a copy of the application, and, 

(ii) a notice in Form B in the Schedule”  [Emphasis added.] 

                                                 
16 Errors of jurisdiction, and decisions made pursuant to unfair and unjust processes, are null and void pursuant to 
common law principles discussed in Section 5. 

https://www.canlii.org/en/ca/scc/doc/2001/2001scc44/2001scc44.html?autocompleteStr=Danyluk&autocompletePos=1
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14. No consent in Form C, signed by Herman and Shirley Dorin, was filed with the Surface 
Rights Board, which fact is cogent to the following statement. 

15. Indicating with little question that the ROE Order was issued pursuant to the provisions of 
Section 18(1)(b) quoted above, triggering a mandatory S. 18(3) hearing in respect of the 
related application, the ROE Order states the following on its face: 

“AND WHEREAS seven clear days have elapsed from the date of personal 
service of the said Application and Notice upon the Respondents and no 
objection has been received from them by the Board:  IT IS ORDERED 
THAT....” 

16. The “said Application” was clearly Application No. CR 739: 

a) pursuant to the reference to Surface Rights Board File No. CR 739 in the left header 
of the ROE Order (see TAB E) and the date of personal service is clearly July 20, 
1977, prior to the date of the Revised Plan, as evidenced by affidavits sworn by Mr. 
A.G. Hobbs related to the Personal Service 

b) because no other application appears to have been filed with the Surface Rights 
Board or served on the owners of the surface of the Subject Lands; 

c) related to which Affidavits were filed setting the “date of personal service” at July 
20, 1977, or the date of Personal Service as defined in Notice Item 8 above, which 
date of personal service predates the Revised Plan dated August 3, 1977 
considerably; and, 

d) whereby the Board was obliged, by the provisions of Section 18 of the 1972 Act 
(quoted in Item 14 above) and its duty of procedural fairness, to set out whether or 
not the issuing panel considered it proper to issue the ROE Order by way of a 
substitution of surveys in Application CR 739 (no such decision was set out). 

17. Moreover, the ROE Order grants rights of entry to the Applicant Dyco to conduct two 
activities, separately listed in Section 12(1) of the Surface Rights Act: 

a) Removal of minerals (requiring approval, Well Licence No. 65135 applies). 

b) Tanks, stations, and structures, related to which: 

(i) there appears to have been a Conditional Approval (as defined in Fact F) 
issued by the ERCB (not complied with) that included directions to plant 
trees and vent tanks at least 20 feet in the air (in the event the licensee 
elected to use tanks, as opposed to installing an oil effluent pipeline to 
transport oil and gas from the well bore off site); 
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(ii) A prohibition order dated June 15, 1977 (not complied with) (TAB V) was 
issued, because of illegal gas venting reported on June 11, 1999.  The related 
facts are that the former Alberta Energy and Utilities Board (“EUB”) 
permanently prohibited production of the well using tanks, stations, 
structures, or solution gas flaring, by way of the Prohibition Order; and, 

(iii) other options existed.  No tanks, stations, structures, or solution gas flares 
are required when an oil effluent pipeline is installed, which transports well 
fluids away from the site.  The licensee of the subject well always had this 
and other options, to mitigate risk and adverse effect to surrounding land 
available, to them, but chose not to avail themselves of such options. 

18. The surface owners’ positions are that the licensee did not consider safer options, such as 
an oil effluent pipeline, because the Surface Rights Board failed to award ongoing 
compensation and well licensees held the view that such decision was unassailable. 

19. In issuance of the order at TAB F, the Surface Rights Board did not consider all relevant 
facts related to how Whitecap came to be: (a)  the lessee of Crown minerals set out in Fact 
Z above, (b) the holder of Well Licence No. 65135 as a result, or the sequence of events 
whereby Whitecap may or may not be entitled to a right of entry upon the Subject Lands 
by way of the ROE Order, which facts, among others, were mispresented to Mark Dorin 
(see Fact Z and TAB T). 

20. Despite having been repeatedly requested to do so by the Dorins and a Surface Rights 
Board Member, Midway Energy Ltd. failed to, in a timely manner, apply to the Surface 
Rights Board for amendment of the ROE Order to be consistent with Well Licence 65135, 
as did all its predecessors.  Upon finally filing an application in such regards pursuant to a 
Board member direction, Midway filed an incomplete application on October 18, 2011, 
which was rejected by Surface Rights Board Administration. 

21. Prior to the amalgamation of Midway into Whitecap circa 2012, Mark Dorin advised 
Whitecap in writing of various problems with the ROE Order and the transaction between 
Camino and Midway.  Whitecap had the option of avoiding these issues or seeking 
indemnification of any associated loses from Midway and/or its former shareholders, 
which, may have occurred – the surface owners have no way of knowing such things. 

22. Upon amalgamation of Midway Energy Ltd. into Whitecap and several attempts, Whitecap 
similarly failed to file an application with the Surface Rights Board that met legislated 
requirements or that was accepted by Surface Rights Board Administration. 

23. Whitecap failed to copy the registered owners of the Area Granted by the ROE Order, 
including Bethany Care Society (see Whitecap survey at TAB K), with an application to 
be named Operator or Applicant in the ROE Order, received by the Surface Rights Board 
on January 25, 2013 (TAB G).  Said application was filed pursuant to a direction of a Board 
member, compelling Whitecap to do so, and was incomplete in several other respects. 
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24. Said Whitecap application (TAB G) was referenced in reasons for decision of the Surface 
Rights Board, No. 2014/0802 dated November 12, 2014, as at least one of the applications 
the Surface Rights Board acted on to formally grant Whitecap a right of entry upon the 
surface of the Subject Lands.   

25. Decision No. 2014/0802 contains the Board’s reasons for replacing Camino Industries Inc. 
as operator or Applicant in ROE Order with Midway Energy Ltd. (as Whitecap then was) 
by way of the order at TAB F, which reasons for decision read in part: 

“The Panel finds that Midway was the transferee of the well licence for the 
Right of Entry Order on May 14, 2010, and therefore was the operator 
beginning on that date. The Panel is further satisfied that Whitecap, as a 
result of the amalgamation, held the well licence for the Right of Entry 
Order beginning April 23, 2012, and therefore is the operator beginning on 
that date. The well licence at the time of the hearing remained registered to 
Whitecap.  Accordingly, it is reasonable to amend the ROE Order to reflect 
these changes in the licence, and it will be amended accordingly.” 

  [Emphasis added.] 

See Camino Industries Inc. v. Dorin, 2014 ABSRB 802 (CanLII) (decision on 
Application No. 1 and Whitecap’s Application to Amend the Operator on the Right 
of Entry Order). 

26. Reasons for Decision No. 2014/0802 fail to discuss submissions made in the oral hearing, 
recorded in transcripts of such proceedings.  There is no mention of the application at TAB 
G in the oral hearing transcript (Volume 1, September 23, 2013).  Whitecap produced a 
copy of an application, which included an assignment of the ROE Order verbally 
referenced by Whitecap as an “assignment” the Board had before it in the preliminary 
hearing.  Facts and issues of such nature are not discussed in Decision No. 2014/0802. 

27. Because the Board appears to have relied on snippets of well licence information provided 
by Whitecap, Reasons for Decision No. 2014/0802 also state the following (somewhat 
inaccurately in the landowners’ view) as a reason for naming Whitecap in the ROE Order: 

“S. 15(6) of the Act mandates that a right of entry order not be inconsistent 
with a licence granted by a regulatory body contemplated in the Act.” 

28. Section 15(6) of the Surface Rights Act mandates consistency only when the Board, 
pursuant to the provisions of Section 15(3), obtains all documents from the licensing 
authority, which pursuant to the authority below, is to occur in every case. 

Encana Corporation v. Campbell, 2008 ABQB 234 (CanLII) at paras 15 and 16 

29. In any event, it is clear that: 

a) The Surface Rights Board has never stated it obtained any documents directly from 
the licensing authority as to issuance of the ROE Order or amendments of such 
Order in 1995 and 2014. 

https://www.canlii.org/en/ab/absrb/doc/2014/2014absrb802/2014absrb802.html?autocompleteStr=Camino%20Industries%20Inc.%20v.%20Dorin&autocompletePos=1
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html#sec15subsec6_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html
https://www.canlii.org/en/ab/abqb/doc/2008/2008abqb234/2008abqb234.html?autocompleteStr=Encana%20Corporation%20v.%20Campbell&autocompletePos=1
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b) Numerous inconsistencies - between the ROE Order and various licensing 
decisions - continue to exist, which should have been eliminated before the Board 
embarked on any determination and/or reconsideration of compensation in the past, 
and still must be eliminated before the Board embarks on any additional 
reconsideration of compensation in the future. 

c) Whitecap not only holds Well Licence No. 65135, Whitecap is additionally bound 
by any Conditional Approval for the use of tanks directed by the ERCB prior to 
issuance of said licence, and to the terms and conditions of the Prohibition Order. 

d) If the ROE Order is a valid order, issued within jurisdiction, fairly and justly, the 
changes “in the licence”, referenced by the Surface Rights Board panel that issued 
Decision No. 2014/0802 on November 12, 2014 are not the only changes in the 
licence that must be reflected by additional changes to the ROE Order.  There are 
several other changes of such type that are not reflected in the ROE Order.  Only 
one example is the approval of transfer of the well licence on September 13, from 
Dyco to Westburne Petroleum & Minerals Ltd. (TAB W). 

e) Therefore, even if the Surface Rights Board confirms the ROE Order is valid, 
review and further amendment of the ROE Order are still required to remove 
remaining inconsistencies with licensing authority approvals and the Prohibition 
Order.  Whitecap cannot escape further review of the ROE Order. 

f) That the holder of a well licence, not the surface owner, is obliged by law to apply 
to the Surface Rights Board, and to provide all relevant facts in the process, to 
ensure that any right of entry order being issued or amended is not inconsistent with 
all approvals and or prohibition orders issued by the licensing authority 

g) The foregoing ((e) above), relates to all Surface Rights Act Section 12(1) activities, 
for which rights of entry may be granted by the Surface Rights Board – in this case 
also to “tanks, stations, and structures” – rather than being limited to bore drilling 
and production activities. 

h) As Whitecap has been previously advised by Mark Dorin, numerous 
inconsistencies remain between the ROE Order and numerous decisions of the 
licensing authority, which Whitecap should ensure are eliminated.  Otherwise the 
Dorins will have to deal with such matters, and they shall seek recovery of all 
related costs and damages, including related to this Notice, from Whitecap. 

i) In making a cost award, pursuant to the Surface Rights Board Rules, the Board may 
and should consider the conduct of the parties. 

30. Whitecap has failed to advise the Surface Rights Board about such inconsistencies and has 
additionally failed to apply to the Surface Rights Board for confirmation or further 
amendment of the ROE Order, as Whitecap has been requested to do.  Whitecap should 
have regard to the fact that there are transcripts of the proceedings whereby Whitecap was 
named Operator, and inconsistencies overlooked by the Board to date were discussed in 
the proceedings recorded in transcripts. 
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31. A partial copy of the ROE Order, produced by Whitecap as documentary evidence related 
to the September 23, 2013 preliminary hearing that resulted in Whitecap being named 
Operator in the ROE Order on November 12, 2014, is incomplete.  There is no appended 
plan of survey setting out the surface area outlined in red, described in the written portion 
of the ROE Order. The header containing the File No. CR 739 reference was not copied.   

32. Whitecap should not produce documents with redactions or without appended surveys, or 
such as another document produced by Whitecap, provided at TAB Q, which are 
misleading.  Said document at TAB Q is inconsistent with the ERCB’s signed and filed 
copy of such document at TAB P, in which the well bore coordinates have been changed, 
presumably by an ERCB employee, by hand writing.   

33. The Original Plan was likely provided to the ERCB (see the letter at TAB Q referencing 
well survey plats submitted, which letter is dated prior to the date of the Revised Plan of 
survey related to Well Licence No. 65135.  Copies of the Original Plan and the letter at 
TAB R (documenting a change of well bore location) were either not placed in, or were 
purged from, the Well Licence Application File (see TAB Z). 

34. On September 20, 1978 the Surface Rights Board issued Compensation Order No. 
C634/78, related to the ROE Order, in the name of the Applicant Dyco.  On such date, as 
evidenced by the document at TAB W, Dyco possessed no valid well licence or approval 
to operate tanks, stations, and structures on the Subject Lands, because Well Licence No. 
65135, referenced in the ROE Order, was held by Westburne Petroleum & Minerals Ltd., 
(“Westburne”).   

35. Well licensee Westburne has never been named Applicant or Operator in the ROE Order 
– an obvious prohibited inconsistency requiring ROE Order amendment if such order is 
valid - and consequently trespassed upon the Subject Lands to conduct oil and gas 
operations for some ten years or more. 

36. On February 17, 1980 the Surface Rights Board amended Compensation Order No. 
C634/78 by way of Order No. C342/80 without amending the Applicant named therein, or 
without replacing Dyco with Westburne (as holder of Well Licence No. 65135), as the 
Applicant named in the ROE Order.   

37. Westburne and its successors in interest (as to the Well Licence) failed to apply to the 
Surface Rights Board for a legal right of entry by way of amendment of the ROE Order to 
coincide with licence transfers, and in other regards (insufficient surface area was taken for 
the nature of actual operations – see well, tank, and flare pit locations in as built survey at 
TAB L). 

38. In written reasons for decision No. 2014/0802, dated November 12, 2014 quoted below, 
which set out the Surface Rights Board’s reasoning for naming Whitecap as Operator in 
the ROE Order, such Board stated that a prerequisite for issuance/ammendment of any 
order of that Board is the operator must possess a valid well licence.   
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The foregoing indicates that Compensation Order No. C634/78, and amending Order No. 
C342/80, were issued by the Surface Rights Board without jurisdiction or authority to do 
so, for the reasons described in Items 34 and 36 above, as evidenced by the Board’ 

“The right to operate a well requires the possession of a valid approval or 
well licence issued by the Alberta Energy Regulator (the “AER”, previously 
the ERCB). Holding a well licence is the prerequisite to obtaining a ROE 
order.” 

39. As clearly recorded by the ERCB (as it then was) Westburne, Enerplus Resources 
Corporation (“Enerplus”), and Petroven Oil & Gas Ltd. (“Petroven”) all held Well 
Licence No. 65135.  Such companies operated the well, illegally vented solution gas to 
atmosphere, and trespassed upon the Subject Lands to do so.   

40. None of such companies obtained a legal right of entry by consent of the registered owners 
or by way of an order of the Surface Rights Board (amendment required if the ROE Order 
is valid) as required by Section 12(1) of the Surface Rights Act.   

41. In any event, no operator possesses a right of entry to vent solution gas to atmosphere on 
private lands in contravention of applicable regulations, because such activities are not 
contemplated by Section 12 or the overall statutory scheme. 

42. Vented gas must be contained within the area granted to the operator by a right of entry 
order.  No right of entry order in any way whatsoever takes or diminishes a landowner’s 
rights to safely use or quietly enjoy “remaining land” not covered by a right of entry order.  
As shown in Figure B (TAB B), some 40 acres of the Subject Lands were lost for safe and 
legal use of such area (not covered by the ROE Order) by the owners. 

43. By letter dated March 16, 1990 copied to Herman and Shirley Dorin, referencing a 
“Petroleum, Natural Gas and Related Rights Conveyance dated December 27, 1989”, 
Enerplus requested Petroven to confirm that Petroven would, in relation to a “Freehold 
Surface Lease”, dated August 05. 1977, SE/4 Sec. 18-3-1-W5M (Lsd 8) “pay the next 
annual rent on the next anniversary date being August 05, 1990 and will make all future 
rental payments...” (the “Enerplus Letter”).  Obviously Enerplus believed in error that the 
ROE Order was a surface lease, which, unlike a right of entry order, automatically transfers 
upon transfer of a well licence. 

44. Camino Industries Inc. (“Camino”) is the only transferee of Well Licence No. 65135 that 
promptly applied to the Surface Rights Board, to be named Applicant in the ROE Order, 
because of a well licence transfer.  However, TAKE NOTE that Camino and/or Petroven: 

a) Provided to the Board no assignment agreement between Dyco and Westburne 
related to the ROE Order. 
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b) Provided to the Board an assignment agreement dated May 1, 1989, Transferor:  
Dyco, Transferee:  Enerplus, which relates to the ROE Order, but is inconsistent 
with Item (a) above and the document at TAB W.  Dyco could not assign the ROE 
Order to Enerplus in 1989 if Dyco had previously assigned the ROE Order to 
Westburne, along with Well Licence No. 65135, on September 13, 1978. 

c) Provided in error to the Board an assignment of Surface Rights agreement, dated 
December 31, 1989, Assignor:  Enerplus, Assignee:  Petroven, which: 

• is not dated December 27, 1989 and therefore conflicts with the Enerplus 
Letter referenced in Item 43 above as to the date of any transfer of rights; 

• is patently not related to the Subject Lands or the ROE Order; 

• which conveyed four surface leases from Enerplus to Petroven, none of 
which are related to the Subject Lands and are not right of entry orders; 

• conveyed Surface Rights Board Order No E363/74 dated September 24. 
1974 from Enerplus to Petroven, which is patently not the ROE Order No. 
C263/77 dated August 5, 1977; and, 

• the Board was not entitled in any way to rely on, particularly in absence 
of well licensing information. 

d) Provided no transfer or other details related to Well Licence No. 65135 to the 
Board. 

45. Therefore, the first amendment of the ROE Order, or Surface Rights Board Order No. 
1333/95 dated June 5, 1995, which removed Dyco and added Camino as Applicant named 
in the ROE Order, contains several obvious errors of jurisdiction, law, and fact.  The 
foregoing, combined with the facts and issues set out below, renders the legality of any 
entry upon the Subject Lands by Camino and Camino’s successors, including Whitecap, 
highly questionable, if not clear trespass. 

46. Camino installed a plunger lift in the well, and in a criminally negligent fashion, blew oil 
and gas from the well (No. 65135) to an oil storage tank, which was not vented to flare as 
required by law.17   

47. Vented oil well solution gas was not dissipated by air turbulence caused by trees, which 
according to information given by the ERCB to the Town of Didsbury (TAB S, Items 3 
and 4), were to have been planted by way of ERCB direction - a condition for use of tanks 
by the well licensee referenced by ERCB employee R.W. Edgecombe).  It is fact that: 

a) The well licensee has never planted a tree on or near the Area Granted by the ROE 
Order. 

                                                 
17 Sections 8.080(1) and 8.090(7) of the Oil and Gas Conservation Rules, AR 151/1971. 
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b) There is no reference in the ROE Order as to any requirement to plant trees related 
to the right of entry granted to erect and operate “tanks, stations, and structures”. 

c) Tree planting was memorialized by the Board in 1978 and 2003 as operator 
undertakings, rather that licensing authority directions, which should be mirrored 
in a right of entry order pursuant to a Section 15(3) / Section 15(6) consistency 
mandate. 

d) Tree planting was similarly memorialized by Justice Moore as an undertaking of 
Westburne (as operator) at paragraph 20 of his written reasons: 

“Mr. John Scrymgeour, Vice President of Westburne Petroleum & 
Minerals Ltd., testified that Westburne has become the operator of 
the subject well by virtue of a pooling agreement in 1978. Westburne 
is prepared to landscape and tree the well site area.” 

48. As recorded in transcripts, Whitecap argued in September 23 and 24 oral preliminary 
proceedings that the ERCB letter to the Town of Didsbury at TAB S was considered by a 
1978 Board panel and the Court of Queen’s Bench.  However, there is no mention of such 
document provided as an exhibit. 

49. On a date after the Prohibition Order dated June 15, 1999, Camino advised the ERCB that 
the well was on production and that a change of artificial lift had taken place on January 1, 
2000 related to Well Licence No. 65135 (TAB X).  This is evidence: 

a) that the well was produced after the date of the June 15, 1999 Prohibition Order; 
and, 

b) which the Surface Rights Board must have full regard to (pursuant to well 
established case law that licensing authority decisions are unassailable in Surface 
Rights Board proceedings). 

50. Whitecap should refrain from objecting to review by the Surface Rights Board of licensing 
authority documents.  Pursuant to the rule against collateral attack, an application filed with 
the Alberta Energy Regulator, requesting reconsideration of a former decision under 
Section 42 of the Responsible Energy Development Act is the only legal means: 

a) of attempting to vary a former licensing decision; 

b) of attempting to avoid the consequences of a former licensing authority decision. 

51. Seeking effective variance of a licensing authority decision in a Surface Rights Board 
proceeding is prohibited “forum shopping” by way of a collateral attack. 

52. Public well production records, produced by the Dorins related to an ongoing Board 
proceeding, were sealed pursuant to Whitecap’s objections.  Whitecap’s advice that it will 
object to the Board’s review of such documents are patently prohibited “forum shopping” 
and collateral attacks on the jurisdiction of the Alberta Energy Regulator in a Surface 
Rights Board proceeding, which was not convened to review licensing authority documents 
for the purpose of varying them.   
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The Surface Rights Board must production records and other licensing authority documents 
and give them full weight.  Argument to the contrary by Whitecap shall result in additional 
unnecessary hearing time and costs the Dorins should not be required to bear (or carry 
indefinitely as they have carried 1979 court costs, and 2003 hearing costs). 

53. Camino advised the ERCB that a change of artificial lift to gas lift occurred as to several 
other wells in the Didsbury/Olds area on January 1, 2000, giving rise to the accuracy of the 
filing as to change of artificial lift referenced in Item 49 above.  Such trend, or advising the 
ERCB that artificial changes were implemented as to several wells on the same day, relates 
to numerous wells in the area (TAB U). 

54. Public production records also indicate similar production reporting practices on some 
twenty wells in the Olds/Didsbury area owned by Camino:  Oil production was recorded 
by the licensing authority, in some cases for lengthy periods of time up to several years, 
with no associated gas production recorded.  Once again, if Whitecap wishes to create 
doubt or argue the Surface Rights Board should disregard such evidence, the correct and 
only means of doing so is to ask the Alberta Energy Regulator to vary such documents. 

55. The foregoing indicate that Camino produced numerous wells in the area in the same 
fashion as the subject well (Licence No. 65135) in the Town of Didsbury was produced:  
By blowing the well directly to the tank, bypassing separation and gas metering, and by 
venting significant volumes of gas to atmosphere rather than to flare.  Such production 
methods are highly illegal (all produced gas must be metered by law) and extremely 
dangerous.  (TAB U summarizes details of public records in such regards.) 

56. There is no caveat as to the ROE Order registered against certificates of title related to the 
Subject Lands. 

57. By way of documents provided at TAB T, Whitecap (as Midway): 

a) advised Mark Dorin on March 30, 2011 that Camino did not provide the Land Use 
Agreement to Whitecap at time of closing (closing date said to have been October 
2009); 

b) advised Louise Reeve of Camino of the opposite by e-mail dated August 4, 2011; 

c) caused the Surface Rights Board to file the August 4, 2011 e-mail sent by Vanessa 
Brown of Midway to Louise Reeve (by providing such e-mail with an application 
filed with such Board); and, 

d) misled the Dorins and/or the Surface Rights Board. 

Recommendations 

58. The Respondents Herman and Shirley Dorin, as the registered owners of the remaining 
portions of the Subject Lands affected by the ROE Order, and Dorin Land and Oilfield 
Management Inc., as legal occupant of said lands (collectively the “Dorins”), strongly 
recommend the following: 
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a) That Whitecap reconsider its positions on the Land Use Agreement, and the access 
road release, surface lease agreement for second access (TAB J), and Joint Use 
Agreement governing rights related to the 1.03 access road certified as reclaimed 
that were executed as contemplated by the Land Use Agreement. 

b) That Whitecap abide by the provisions of such agreements as successor in interest 
to Camino and cure its various defaults under such agreements. 

c) That Whitecap obtain transcripts of the matter of Dorin and Dorin v. Dyco 
Petroleum Corp., [1980] No. A.J. 814, review same, and provide them to the 
Dorins. 

d) That Whitecap review the provisions of Section 8.090 of the Oil and Gas 
Conservation Rules, AR 151 1971 (the “OGCR”) as amended by Part 12 of Alberta 
Regulation AR 2/76 in 1976 (TAB Y, provided to Mr. Joel Armstrong of Whitecap 
circa September of 2014) and carry out the enforcement obligations required by 
subsection (10), which in the Dorins’ position regulate the minimum surface area 
required for a single oil well tank battery operation flaring solution gas. 

e) That Whitecap review the Dorins’ pending Application No. 2 of 5, Surface Rights 
Board File No. BR2011.0057 as to if the Dorins raised allegations of ROE Order 
errors, which met the Surface Rights Board’s threshold requirements for review of 
the ROE Order (Decision 2012/048) in the following regards: 

(i) Page 6, Item 4:  Allegations that the Surface Rights Board erred in finding 
residential lots could be located directly beside an earthen flare pit that 
was burning or venting raw natural gas to atmosphere. 

(ii) Page 6 and 7, Item 5:  Allegations that the Area Applied for was 
insufficient for the nature of operations, that the flare pit was illegally 
located, and that such location has not been considered by the Surface 
Rights Board. 

f) That Whitecap not register any caveat related to the ROE Order. 

g) That Whitecap not enter upon the surface of the Subject Lands pursuant to the 
provisions of the ROE Order, and that Whitecap obtain the written consent of the 
Dorins prior and related to each entry upon the surface of the Subject Lands. 

h) That Whitecap carefully review and consider the following decisions of the Surface 
Rights Board related to similar right of entry order application circumstances: 

Encana Corporation (Re), 2011 CanLII 95458 (AB SRB) 
Longview Oil Corp v. Lloyd Marvin Young, 2013 ABSRB 299 (CanLII) 

  

http://albertasurfacerights.net/wp-content/uploads/2014/12/Dorin-and-Dorin-v-Dyco.pdf
https://www.canlii.org/en/ab/absrb/doc/2011/2011canlii95458/2011canlii95458.html?autocompleteStr=Encana%20Corporation%20(Re)%2C%202011%20CanLII%20&autocompletePos=3
https://www.canlii.org/en/ab/absrb/doc/2013/2013absrb299/2013absrb299.html?autocompleteStr=Longview%20Oil%20Corp.%20v.%20Y&autocompletePos=1
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i) That Whitecap review the following sections of the OGCR, which were in place 
when the Well Licence and ROE Order were issued, and relate respectively to the 
minimum separation distance (or urban residential development setback distance) 
between an oil well, an oil storage tank, and a flare end to “surface improvements” 
as defined in the OGCR:   

Sections 2.110, 8.080 and 8.080 of the OGCR, also referenced in the 
Spacing Diagram that is appended to AER Directives 056 and 060, where 
relaxation of such distances is limited by Section 8.090(2) of the OGCR. 

j) That Whitecap have regard to the facts that, circa September 2014 the surface 
owners suggested that Whitecap self-disclose issues in dispute to the Alberta 
Energy Regulator (“AER”) and seek the direction of the AER in such regards as 
per Directive 056 procedure, and because Whitecap did not do so, the Dorins sought 
direction from the AER (which has not been provided by the AER). 

k) That, pursuant to the applicable provisions of Directive 056, Whitecap seek the 
direction of the AER as to (1) well bore location related to site boundary, (2) all 
licensing authority orders related to the use of tanks, a separator, and a solution gas 
flare, including the prohibition of the use of such equipment, (3) the fact that 
production was recorded after the date of a prohibition order dated June 15, 1999 
as indicated by the Well Ticket in Whitecap’s application at TAB G, when no 
means of solution gas conservation had been implemented, (4) correcting the details 
and date related to a change of artificial lift from sucker rod pumping to gas lift, 
and (5) that despite the last production of the well having been reported in June of 
2000, the well was not suspended until February 14, 2008 (allegedly triggering a 
legal obligation to abandon the well circa 2001). 

l) That Whitecap forthwith enter into negotiations in good faith with the Dorins for a 
right of entry by way of their written consent, as required by Section 15 of the 
Surface Rights Act, to enter upon the Subject Lands for conservation and 
reclamation of “specified land” as defined in Part 6 of the Environmental Protection 
and Enhancement Act, and as to retroactive damages, including trespass damages, 
and loss of use of the safe and legal use of surrounding land, caused by illegal gas 
venting (see S. 8.080(1) of the OGCR), failure to vent the production tank to flare 
(see S. 8.090(7) and 8.090(10) of the OGCR), and failure to install and/or maintain 
an adequate pilot system in the flare pit. 

m) That, in the event the parties cannot reach agreement on the terms of a right of entry 
upon the Subject Lands to replace the ROE Order and to ensure Whitecap is not 
trespassing, Whitecap should apply to the Surface Rights Board, advising such 
Board of the forgoing, requesting a right of entry order be issued for the activity of 
reclaiming all “specified land” (See Figure C at TAB C) within the Subject Lands. 

• Note that in such a circumstance, the Board would consider any 
compensation previously paid. 
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n) That Whitecap provide documentary evidence of any offer made in writing to 
Herman and Shirley Dorin prior to issuance of the ROE Order. 

o) That Whitecap provide documentary evidence of payment made to Herman and 
Shirley Dorin made by Dyco Petroleum Corporation of the amounts stated in 
Compensation Order No. C634/78 dated September 20, 1078 as amended by Order 
No. C342/80 dated June 17, 1980. 

p) That Whitecap concede that there are numerous reasons why the ROE Order and 
related Compensation Orders of the Surface Rights Board shall almost certainly be 
rescinded by such Board or quashed by a court of competent jurisdiction and 
voluntarily re-start the right of entry process. 

q) That Whitecap have the scope of reclamation work report, provided at TAB N, 
updated by a qualified person, and provide such and update to the landowners prior 
to any entry, legal or illegal, to seed any portion of the Area Granted, in large part 
because same is required by the Dorins and the Town of Didsbury. 

59. It is strongly recommended that Whitecap pay all, if not a significant portion, of the Dorins 
costs to date related to the failures of Midway and Whitecap to apply and/or properly apply 
for amendment of the ROE Order, and related to Whitecap’s jurisdictional arguments, 
rejected by the Board. 

60. It is strongly recommended that Whitecap pay the Dorins’ out of pocket costs, or at 
minimum a portion of same related to the expert reports filed and legal representation costs 
to date: 

Legal Costs:      $101,509.42 
Appraisal Costs:     $  18,818.95 
Land Panning Expert Costs:    $    8,568.00 
Disbursements (photocopy, paper, binders etc.): $    4,841.69 
Legal Survey (TAB L):    $    1,328.00 
Total:       $135,066.31 

Mark Dorin’s partial time is not included in the foregoing.  Therefore legal costs are low.  
Whitecap should engage in negotiations related to additional costs as well, given lack of 
success of Whitecaps’ jurisdictional arguments and failure to agree to facts and issues. 

61. It is strongly recommended that Whitecap consider that it was pointed out to Whitecap by 
the Dorins that the Surface Rights Board has jurisdiction to reconsider its former decisions 
even when they have been appealed (including by way of reference to the Libra Holdings 
v. Westhill Resources Ltd. matter, which the Board relied on to find it has jurisdiction). 

62. It is strongly recommended that Whitecap advise the Board that a surface lease was 
executed related to the survey at TAB J (second access) and that Whitecap has no 
knowledge of the dates when Camino did or did not enter upon the Subject Lands to remove 
equipment (incorrect facts in submissions related to partial termination of the ROE Order). 
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TAKE NOTICE OF THESE DEMANDS 

63. Whitecap must produce a complete copy of the application that resulted in issuance of the 
ROE Order. 

64. Given no annual compensation is paid, the Dorins hereby formally demand that Whitecap 
clearly state the following in writing forthwith, and in any event no later than 5:00 PM, 
Calgary time, Wednesday May 4, 2016 (unless short extensions are granted, which shall 
not be unreasonably withheld): 

a) whether or not Whitecap shall rely on the existing reclamation certificate (TAB H) 
to have “specified land” within the Subject Lands (See Figure C) certified as 
reclaimed; and/or, 

b) whether or not Whitecap shall conduct a phase 1 environmental site assessment and 
have a consultant sign off on reclamation of the 1.03 acre access road, previously 
certified as reclaimed, so such area can be re-certified as reclaimed; and, 

c) whether or not Whitecap agrees with the positions of the Dorins and Camino that a 
surface lease dated February 14, 2008, Lessor:  Herman and Shirley Dorin, Lessee:  
Camino, as to the second road access area set out in the survey at TAB J: 

(i) was executed by Herman and Shirley Dorin on February 14, 2008 in the 
presence of witness Tony Waddell of Britt Land Services; and, 

(ii) was executed by Tim Reeve of Camino at a later date, circa March of 2008, 
in the presence of Dayna Morgan of Britt Land Services after the survey at 
TAB J was performed, rendering such agreement a valid and binding 
contract on the parties and their successors, heirs, and assigns. 

d) Whether or not a Joint Use Agreement dated February 14, 2008, Grantor:  Camino, 
Grantee: Herman and Shirley Dorin, was executed by the Grantor and Grantee, 
whereby surface rights to the 1.03 acre access road, certified as reclaimed, were 
granted by Camino back to the Dorins, prior to the date of any transfer of a Crown 
Petroleum and Natural Gas Lease, Well Licence No. 65135, or the ROE Order, 
from Camino to Midway. 

e) Whether or not Camino provided copies of the Land Use Agreement and the 
agreements referenced in this Item above were provided by Camino to Midway in 
2012, to Camino’s numbered subsidiary and to Midway, when Midway acquired 
the shares of a Camino-owned subsidiary (1508084 Alberta Ltd.), thereby acquiring 
Petroleum and Natural Gas Lease No. 11271 dated August 10, 1967, original lessee 
Apache Oil Corporation, assigned to Dyco on February 5, 1975: 

(i) related to the Well Licence; and, 

(ii) referenced in Surface Rights Board Application CR 739, Section 1. 
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NOTICES OF IMMEDIATE ACTION REQUIRED 

65. TAKE NOTICE that is the Dorins’ position that, because the subject oil well should have 
been abandoned by law within one year of the date of last production (circa June 2001) by 
virtue of the licensee’s failure to properly suspend the well and list it as suspended, the well 
should have been abandoned, the site should have been reclaimed, and the ROE Order 
should have been terminated at latest more than ten years ago. 

66. In the events that Whitecap has not complied with all demands made above and/or has not 
entered into negotiations in good faith as recommended in Item 58(l) above by 5:00 PM 
Calgary, Alberta time on Wednesday May 4, 2016, and/or if any such negotiations break 
off, and/or if Whitecap has not reached agreement in full with the Dorins as described 
above by 12:00 Noon on May 23, 2016, TAKE NOTICE THAT: 

a) Without further notice to Whitecap, the Dorins shall take any and all actions 
deemed reasonably necessary to expeditiously resolve said issues and others, which 
actions may include but may not be limited to the following: 

(i) Applications filed with the AER, in particular seeking clarifications of 
decisions of the ERCB (as it then was) dated August 4, 1977 (any 
Conditional Approval related to use of tanks) and decisions of the EUB (as 
it then was) related to the Prohibition Order dated June 15, 1999, among 
others (example regulatory compliance of well bore location), as the Dorins 
see fit. 

(ii) Applications filed with the Surface Rights Board for rescission of the ROE 
Order and any subsequent decisions and orders issued by said Board as the 
Dorins see fit.  Grounds for doing so shall include that Whitecap’s 
predecessors failed to apply for the ROE Order as per legislated 
requirements, withheld licensing authority decisions, particularly any 
Conditional Approval (TAB S) and the Prohibition Order (TAB V), from 
the Dorins, expert witnesses for the operator, the Surface Rights Board, and 
as to the August 4, 1977 decisions of the ERCB related to green space 
around the well and Conditional Approval for tank use (TAB S), from 
Justice Moore. 

(iii) Applications filed with the Alberta Energy Regulator and/or the Lieutenant 
Governor in Council, pursuant to Section 18(1) of the Responsible Energy 
Development Act (quoted below) requesting a co-operative proceeding of 
the Alberta Energy Regulator and the Surface Rights Board to resolve all 
issues in dispute. 
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18(1) “The Regulator may, on its own initiative, and shall, 
in accordance with any request of the Lieutenant Governor 
in Council, consider an application or conduct a regulatory 
appeal, reconsideration or inquiry or participate in other 
proceedings in respect of matters relating to the purposes of 
this Act or any other enactment jointly or in conjunction with 
any agency, board, commission or other body constituted in 
Alberta, or with a government department.” 

(iv) Applications requesting the Alberta Energy Regulator to issue 
environmental protection orders compelling Whitecap to conserve and 
reclaim the Specified Lands described in Figure C. 

(v) Applications for annual compensation to be paid in relation to all Specified 
Land as shown in Figure D at TAB D until a reclamation certificate is 
issued. 

(vi) Applications for costs to date and/or applications for costs in advance as to 
any future proceedings given Whitecap’s delays and refusals to agree to 
issues in dispute and related ROE Order facts. 

b) Given the foregoing, the fact that Whitecap has no operations on the Area Granted 
or caveat related to the ROE Order filed, the need to plan land development, and 
the Surface Right’s Board repeated failures, primarily the failure to consider 
licensing decisions, the facts, statutory scheme, and the Dorins’ losses, the Dorins 
shall enter into any agreement with the Town of Didsbury or any other person, or 
shall otherwise use the Area Granted, as they see fit, without prejudice to the rights 
of owners of the surface of Alberta land, guaranteed by Part 6 of the Environmental 
Protection and Enhancement Act,  to ensure all specified land is conserved and 
reclaimed by the operator, and certified as reclaimed. 

67. With respect to any ongoing or future proceedings of the Surface Rights Board, collateral 
attacks of licensing authority decisions by Whitecap in Surface Rights Board proceedings, 
and collateral attacks on previous decisions of separate Surface Rights Board panels, shall 
no longer be tolerated by the Dorins. 

68. This Notice is not given on without prejudice basis.  A copy of this Notice may be included 
with any applications and/or submissions filed with the Lieutenant Governor in Council, 
Alberta Energy Regulator, the Surface Rights Board, the minister of the environment, or 
any court of competent jurisdiction, related to the foregoing and any other matters.  In such 
regards Dorin Land and Oilfield Management shall use its sole discretion. 

69. As a licensed land agent, and having been advised of the foregoing, Mr. Kent O’Shea of 
Whitecap should immediately realize that the Surface Rights Board was not legally entitled 
to issue the ROE Order by way of Application No. CR 739, dated August 19, 1977, 
especially for the reasons stated on the face of such Order.   
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Addenda 

Figures A – D   The Subject Lands, The Area Applied For, the Area Granted, Common 
Access Area, the Certified Area, Specified Land, Re-Contoured Portions 

Appendix E: The ROE Order and Related Survey dated August 3, 1977, Rev 1 

Appendix F: Order Further Amending the ROE Order (to Name Whitecap Operator) 

Appendix G:  Whitecap Application to be named Operator in the ROE Order (Jan. 25, 2013) 

Appendix H: Reclamation Certificate for Access Road (includes August 3, 2977 survey) 

Appendix I: July 4, 1977 Plan of Survey (the Area Applied For), Application CR 739 

Appendix J: Second Access Survey (Surface Lease dated February 14, 2008) 

Appendix K: As-Built Survey Dated September 19, 2014 (Whitecap) 

Appendix L: As-Built Survey Dated December 1, 2014 (Shows Tank and Flare Pit Locations) 

Appendix M: Alberta Energy Regulator Decision, January 7, 2015, Reclamation 

Appendix N: Equilibrium Environmental Inc. Scope of Work Report 

Appendix O: Well Licence No. 65135, Associated Plan of Survey dated August 3, 1977, Rev 1 

Appendix P: Application for Licence to Drill a Well dated July 20, 1977 (coordinates changed) 

Appendix Q: Application for Licence to Drill a Well dated July 20, 1977 (Whitecap copy) 

Appendix R: ERCB Reasons for Decision, August 4, 1977 (to Dorins) 

Appendix S: ERCB Reasons for Decision, August 4, 1977 (to Town of Didsbury) 

Appendix T: Correspondence: Land Use Agreement and Operator Well File 

Appendix U: Plunger Lift Installation and Gas Venting Details, Olds Didsbury Area Wells 

Appendix V: Prohibition Order.  (Permanent ban on use of tanks, separator, and flaring. 

Appendix W: ERCB Approval, Transfer of Well Licence 65135 from Dyco to Westburne 

Appendix X:  Change of Artificial Lift after Prohibition Order 

Appendix Y: Alberta Regulation No. 2/76 (Amendment to Section 8.090 of the OGCR) 

Appendix Z: Record of ERCB Document Stamp Numbers and Missing Documents 
  (Well Licence No. 65135 Application File)
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