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Forward 

Leading to this recommendation for adoption of rules and procedures (attached) by the Alberta Energy 
Regulator (the “Regulator”), extensive research and consideration have occurred related to the following: 

The wording of Section 42 of the Responsible Energy Development Act: 

Reconsideration of decisions 

42   The Regulator may, in its sole discretion, reconsider a decision made by it and may 
confirm, vary, suspend or revoke the decision. 

Alberta’s integrated statutory scheme as whole.  From its enabling statute and “specified enactments”, 
to the Alberta Land Stewardship Act, and including the Surveys Act, Surface Rights Act, and countless other 
laws and related regulations, the Regulator must be familiar with and consider many Alberta laws. 

These laws were reviewed.  Also considered were changes to the statutory scheme since circa 1947. 

A large body of judicial and administrative decisions.  Guidance has been taken from hundreds of 
decisions and binding judicial authority on administrative decision making, including numerous decisions 
of the Alberta Court of Appeal, and in particular the Supreme Court of Canada.  Priority was given to 
judicial authority related to review and variance of administrative decisions. 

Practical experience and real situations.  Basic oil and gas operational experience, real situations such as 
improperly suspended wells, illegal dangerous gas venting, obvious trespass, right of entry orders that are 
obviously inconsistent with licensing decisions, improperly licensed wells, facilities, and the like have been 
considered.  Unlicensed operations occur, and trespass exists, in Alberta.  Similarly, how the Regulator 
reasonably dealt with and/or failed to deal with such issues in the past have been carefully considered. 

The facts related to cases reviewed.   Years of research into the actual facts related to many key cases 
reviewed, in drafting the Proposed Rules, has been conducted.   These facts have largely been catalogued 
and are available for consideration. 

Regulator statistics related to review proceedings.  It is extremely clear that statistics published by the 
Regulator (Annual Hearing Summary), as to how many applications are dealt with per year, and the 
breakdown of such applications into various categories, are extremely misleading.  Regulatory appeal and 
reconsideration proceedings have been bunched into one category, are few in number according to the 
Regulator, and clearly do not include reconsideration requests made by and granted to industry. 

Documents pertaining to studies and related decisions to establish the Regulator.  The Regulator is billed 
as a “one stop shop” for oil and gas related decisions.  Yet the Regulator turns landowners away who 
experience real regulatory problems, for which remedies are clearly contemplated by law, even when the 
factual circumstances indicate that a mandatory remedy should at least be considered.  This is completely 
contrary to the theme of a document written by the Penn Program on Regulation.  Having no rules in place 
that govern reconsideration applications, and any resultant review or proceeding, is at odds with the tone 
and intent of the following document:  Cary Coglianese.  Listening.  Learning. Leading.  A Framework for 
Regulatory Excellence.  LINK  The Regulator appears to have commissioned said document. 

https://www.aer.ca/documents/applications/hearings/HearingSummary.pdf
http://www.aer.ca/documents/about-us/UPenn_Final_Report_Regulatory_Excellence.pdf
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Rules adopted by competing and complimentary administrative bodies.  Review and variance decisions 
of other bodies, and the following rules- adopted by other bodies competitive to, or closely associated 
with, the Regulator - have been carefully considered in making these recommendations. 

• Alberta Utilities Commission (“AUC”) Rule 016 
• Section 37 of the Surface Rights Board Rules adopted by the Surface Rights Board (“SRB”) 

The enabling statutes of the AUC and the SRB contain provisions very much like, if not in essence or 
purpose identical to, the reconsideration provisions of Section 42 of the Responsible Energy Development 
Act (the Regulator’s home or enabling statute).  To what degree Regulator discretion is limited is the issue. 

It is clear from a plain reading of the rules adopted by other bodies, and by way of binding judicial 
authority, that mandatory review of a decision is required when the possibility of certain types of errors 
is adequately demonstrated by the challenger of a decision.  Other possible errors might be reviewed on 
a more discretionary basis.  These principles are not reflected by Regulator Compliance Assurance Policy 
or Manuals. The foregoing are clearly reflected by Sections 7(3) and 7(4) of the attached Proposed Rules. 

The Regulator may conduct proceedings that other bodies may not.  The appeal provisions of the enabling 
statures of other bodies differ from those of the Regulator.  These factors have been carefully considered 
in drafting the Proposed Rules attached, provided with these reasons for consideration by the Regulator. 

Recent Regulator decisions made by hearing commissioners.  Very much unlike some decisions made by 
AER personnel, who are not hearing commissioners, recent Regulator decisions, rendered by quasi-judicial 
hearing commissioner panels, are well reasoned.    These well-reasoned decisions are inconsistent with 
arbitrary decisions made by Regulator investigative, administrative, and legal department personnel. 

Positive Grass Roots Initiatives and Change are Possible (if Not Required) 

The review discussed immediately above is critical.  It exemplifies that all would do well to follow examples 
being set by Regulator hearing commissioners, and that all can benefit from rules and reviews. 

In the respectful submission of the drafter of Proposed Rules attached, Regulator employees are 
absolutely entitled to (informally) be guided by the rules proposed hereby in seeking to make sound 
administrative decisions.  Such guidance is ultimately provided by judges.  Positive change can indeed 
occur from the ground up so to speak.  It is in this spirit that the Propose Rules have been published. 

Persons adversely affected by Regulator decisions can also potentially benefit from following the attached 
Proposed Rules.  The more well-reasoned and properly-filed applications that are submitted to the 
Regulator, the greater the likelihood that injustices can be addressed and corrected by internal review. 

Albertans can support positive change by contacting the Minister in charge or their Member of the Alberta 
Legislative Assembly, with something concrete to support or improve upon (the Proposed Rules). 

Draft Proposed Rules Attached 

Attached is a draft of rules and procedures, which the Alberta Energy Regulator, with the greatest of 
respect, is requested to consider and adopt forthwith, possibly with some change.  Some of the many 
reasons such a recommendation has been made are provided herein.  

http://www.auc.ab.ca/acts-regulations-and-auc-rules/rules/Documents/Rule016.pdf
http://surfacerights.alberta.ca/Portals/0/Documents/Right%20of%20Entry/SURFACERIGHTSBOARDRules.pdf
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1. Summarized Reasons for Adoption of Review and Variance Rules 

To an administrative/quasi-judicial body such as the Regulator, that relies heavily on an ability to issue 
expeditious decisions (to deal with a high volume of applications), the need for rules, similar to those 
drafted, proposed, attached, and justified hereby, should be obvious.  Reasons include the following: 

1. Errors and oversights, which can obviously result from expedient, forward-looking or assumption-
based administrative decision making, are inevitable. 

a) Judicial authority supports the proposition that administrative bodies may implement 
policy and are entitled to a relaxed essential duty of procedure fairness in making initial 
decisions because decisions are not necessarily final – they may be subject to judicial or 
other internal review to prevent absurd or repugnant results. 

2. Some oil and gas activities, particularly oil tank battery equipment at some well sites, are licence 
or approval exempt, but are subject to unique safety regulations largely being ignored. 

3. Expertise, required when making decisions of mixed law and fact, and which varies between 
decision makers within any body, is a critical factor.   Despite this, a reasonable degree of 
consistency is required.  This can only be accomplished by checks and balances (review). 

4. Circumstances can vary widely, and the integrated statutory scheme in Alberta can be complex. 
These are particularly the case in unique circumstances (example in a Restricted Development or 
environmentally sensitive area, and in urban or highly developed areas). 

5. Material changes in circumstance are not only inevitable, they are expected. 

6. Inexperienced oil and gas developers, or any producer, may err or overlook that an application 
should be filed with the Regulator for review and variance of an existing decision.  Others are 
entitled to mitigate losses arising from such an error or oversight. 

7. Oil and gas activities are inherently dangerous.  Public safety and protection of the environment 
must therefore be given adequate consideration.  Applicable factors can be and often are 
overlooked, and circumstances do change. 

8. Justice, including by administrative decision making, is a pillar of any democratic society.   Any 
unacceptable potential for injustice must therefore be reviewed and remedied. 

9. Other administrative bodies rely heavily on decisions of the Alberta Energy Regulator. 

10. Administrative decisions must be made in a similar, transparent, manner, regardless of what 
stakeholder files an application. 

11. The Regulator must maintain a reasonable degree of public confidence, as must the 
administration of justice in general.  All administrative justice processes, including those processes 
of the Surface Rights Board or Alberta Infrastructure, must also maintain public confidence. 

12. Review, and policy change that might result therefrom, contribute to improved administrative 
and quasi-judicial decision making over time. 

13. All party’s rights of review must be balanced against the need for a reasonable degree of finality. 
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1.1 Compelling Reasons for Adoption of Reconsideration Rules 

Oil and gas activity decisions are much like animal bodies, subject to malignant cancer or transmittable 
disease.  A small error, oversight, or incorrect assumption made can lead to errors made by other 
administrative bodies, oil and gas operators, surface owners, municipal governments, and others. 

Management of an oil and gas approval must be ongoing.  Many approvals are indefinite in duration.  
Regular checkups, conducted within well-established procedures, which are also reviewed and varied 
from time to time if necessary, are effective means to ensure a healthy oil and gas project and industry. 

As in medicine, lack of diagnosis, or improper treatment of a problem, can lead to loss of human life.  Oil 
and gas activities have inherent dangers, which must be properly assessed and mitigated, including when 
circumstances change.  Circumstance change when new regulations and laws are implemented. 

In addition to inadequate public safety, lack of review can lead to improper taking or dilution of land rights 
without adequate compensation.  As the Alberta government has clearly stated publicly on the Parks and 
Environment website page, this undermines the very pillars our democratic society is based on. 

Reconsiderations of Regulator decisions, contemplated by Section 42 of the REDA, are an integral part of 
the checks and balances put in place by the Legislator.  The Regulator is as compelled to abide by its 
enabling statute as much as: 

• those who rely on the REDA and licensing statutes to seek and obtain approvals issued and 
administered by the Regulator; and, 

• those who are directly and adversely affected by Regulator decisions of all types. 

The right to request a review of a potentially flawed Regulator decision applies equally to industry and 
directly affected stakeholders (or adversely affected industry members).  Industry can be as adversely 
affected by a flawed Regulator decision as a surface landowner can be. 

It is extremely obvious that industry has direct access and ability to request internal review of Regulator 
decisions by way of reconsideration proceedings.  It is also obvious that other stakeholders are denied a 
similar opportunity.  This is contrary to the statutory scheme and the principles of natural justice.  

 A reasonably informed person should not perceive bias displayed by any Regulator policy or decision.  
This is the test, set out by the Supreme Court of Canada, to be properly applied. 

1.1.1 The “Integrated Compliance Assurance Framework” is Incomplete 

In February of 2016, the AER published a document entitled Integrated Compliance Assurance 
Framework, which reads in part as follows in the Introduction: 

“The Integrated Compliance Assurance Framework is based on the context of shared 
stewardship, continuous improvement, and innovative approaches and tools. It 
embodies the three main components of all effective compliance assurance programs, 
those being education, prevention, and enforcement.” 

Overlooked components of effective Regulator decision making (which encompasses compliance 
assurance related to the AER’s mandate) is review of decisions via quasi-judicial and judicial means. 

https://www.aer.ca/documents/enforcement/IntegratedComplianceAssuranceFramework_February2016.pdf
https://www.aer.ca/documents/enforcement/IntegratedComplianceAssuranceFramework_February2016.pdf
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To illustrate the foregoing concept, missing elements have been added to a Regulator model below. 

 
Figure 1:  Missing Essential Elements Added to AER’s “Integrated Framework” 
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2. The Regulator Makes Expeditious Decisions by Routine Procedure 

It is very clear that initial licensing and approval processes of the Alberta Energy Regulator include: 

1. Routine process.   No participatory proceeding (hearing) or significant review are conducted as to 
a “routine” application for a licence, permit, or approval (collectively an “Authorization”) or 
amendment of same.  Indeed approval of routine applications can be more or less immediate (if not 
virtually automatic).  There are often, if not usually, no related written reasons for decision. 

a) Applicants may file routine applications improperly (when a non-routine application is 
required pursuant to AER Directive 056 for example). 

2. Non-routine process.  Increased review of an application for an Approval (compared to routine 
process) is conducted.  However, a hearing involving stakeholders is not normally conducted. 

3. Statements of Concern:  Concerned stakeholders may object by filing a statement of concern.  
However, the window of time during which one may do so is limited (compared to the indefinite 
term of most authorizations), and one must prove that they are directly and adversely affected. 

2.1 Regulatory Appeal Procedures Alone are Inadequate. 

Decisions made without a hearing may be appealed by way of regulatory appeal mechanisms.  However, 
possible errors may not show up during the time frame in which one may request a regulatory appeal.  
Regulatory appeal proceedings do not encompass material changes in circumstance at later dates. 

2.2 Reconsideration Provisions Largely Justify Expeditious Decision Making 

All government decision makers have limited authority.  Administrators must correctly assess their 
jurisdiction prior to embarking on an inquiry or making an order.  No challenge to an administrative 
decision maker’s authority may be improperly refused, for very good and critical reasons. 

All administrative decisions must be made justly, transparently, and fairly by a person with legal authority 
to do so.  The facts and applicable aspects of law must be adequately determined and considered. 

Alberta is a common law jurisdiction.  Binding judicial authorities, which clarify interpretation of 
enactments, must be considered.  There are no legislated time limits on requests for reconsiderations. 

The Regulator’s routine, non-routine, internal audit, Compliance Assurance, and/or regulatory appeal 
processes do not adequately ensure that all decisions are made in accordance with applicable law 
(including common law and related judicial rules) and the facts, justly, within jurisdiction.  The 
reconsideration and appeal provisions of the Responsible Energy Development Act (“REDA”) are evidence 
of this.   

Justice Miller of the Court of Queen’s Bench of Alberta (the “Court”) more or less held the foregoing.  At 
paragraph 39 of Mueller v. Montana Alberta Tie Line, 2011 ABQB 738 (CanLII), Justice Miller reviewed the 
reconsideration provisions in Section 29 of the Surface Rights Act.  Section 42 of the REDA is similar.   

The landowners in Mueller argued that decisions of the Surface Rights Board are final.  Oil and gas 
operators have argued the same with respect to licenses, approvals, and permits issued by the Regulator. 

https://www.canlii.org/en/ab/abqb/doc/2011/2011abqb738/2011abqb738.html?autocompleteStr=2011%20ABQB&autocompletePos=1
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Justice Miller held the following at paragraph 40 of Mueller supra as to the right of “reconsideration”: 

“Some of the Applicant landowners have indeed availed themselves of this right under the 
legislation. Further, the legislation and the Surface Rights Board practice seem to put a 
significant emphasis on the compensation process after a Right of Entry Order is rather 
expeditiously provided for. This Court cannot accept the Applicants’ claim that the 
decisions authorizing Right of Entry Orders are final. Admittedly, there is not a statutory 
right of appeal. However the ability to seek judicial review, the opportunity to ask the 
Surface Rights Board to rehear a matter, and the legislative mandate for a full hearing at 
the compensation level are all factors that cause this Court to find, on balance, that the 
statutory scheme of the Surface Rights Act requires a more relaxed requirement as an 
essential duty of fairness.”      (Emphasis added.) 

Section 42 of the REDA conveys a similar, if not an identical, right for any person impacted by a Regulator 
decision (a benefactor or a person directly and adversely affected) to ask the Regulator to review or rehear 
a matter or a specific aspect thereof.  This important right is not reflected by the Regulator’s Manual 003, 
The Hearing Process for the Alberta Energy Regulator. 

2.3 Essential and Relaxed Duties of Procedural Fairness 

Two decisions in particular of the Supreme Court of Canada (the “SCC”) deal with: 

• Essential duty of procedural fairness in administrative decision making. 

• Relaxed duty of procedural fairness when review of an initial decision is provided for in the 
administrative body’s “home” or enabling statute. 

• Non-exhaustive factors that should be used in various circumstances to measure if a reasonable 
duty of procedural fairness was observed in making any initial administrative decision. 

In Mueller, Justice Miller applied the “Baker” factors, which come from the first-listed SCC decision below.   
The two decisions of the SCC that deal with factors related to duty of procedural fairness are: 

Baker v. Canada (Minister of Citizenship and Immigration), 1999 Can LII 699 (SCC)  
Danyluk v. Ainsworth Technologies, [2001] 2 S.C.R, 2001 SCC 44 (CanLII)   

A third decision of the SCC deals specifically with questions of mixed fact and law.  It was upheld that the 
most important factor in making administrative decisions, which entail having regard to the facts and 
applicable aspects of the statutory scheme (as a whole), is expertise.  Expertise is a relative term. 

Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 SCR 982, 1998 CanLII 
778 (SCC) at paragraph 33 

At paragraphs 23-28 of Baker supra, L’Heureux-Dubé J. (as she then was) summarized five factors as to 
what is required by the common law duty of procedural fairness in a given set of circumstances. 

At paragraph 23 of Baker it was held that “the closeness of the administrative process to the judicial 
process should indicate how much of those governing principles should be imported into the realm of 
administrative decision making”.   

The un-exhaustive list of factors, to be applied when measuring the Regulator’s essential duty of 
procedural fairness related to any given initial decision, are discussed in Section 4.1 below. 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-s-24/latest/rsa-2000-c-s-24.html
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html?autocompleteStr=Baker&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2001/2001scc44/2001scc44.html?autocompleteStr=Danyluk&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii778/1998canlii778.html?autocompleteStr=Pus&autocompletePos=1&searchUrlHash=AAAAAQAIcmVsYXRpdmUAAAAAAQ&offset=3183#https://www.canlii.org/en/ca/scc/doc/1998/1998canlii778/1998canlii778.html?autocompleteStr=Pus&autocompletePos=1&searchUrlHash=AAAAAQAIcmVsYXRpdmUAAAAAAQ&offset=3183
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii778/1998canlii778.html?autocompleteStr=Pus&autocompletePos=1&searchUrlHash=AAAAAQAIcmVsYXRpdmUAAAAAAQ&offset=3183#https://www.canlii.org/en/ca/scc/doc/1998/1998canlii778/1998canlii778.html?autocompleteStr=Pus&autocompletePos=1&searchUrlHash=AAAAAQAIcmVsYXRpdmUAAAAAAQ&offset=3183
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All that is really important for the purposes of this particular reason, is that, unless a full participatory 
hearing is conducted by the Regulator related to any given decision, the process does not remotely 
resemble any judicial decision making process.  Routine and non-routine applications are patently decided 
pursuant to an extremely relaxed essential duty of procedural fairness. 

Justice Miller’s decision in Mueller quoted above is based on the second “Baker” factor, or the statutory 
scheme, which included consideration of the following by Justice Miller: 

• the reconsideration provisions of the statute in question; 

• judicial rule against collateral attack (and other judicial rules) and related authorities; and, 

• the remaining “Baker” factors set out in Section 4.1.1 below or an SCC authority. 

Baker provides that greater procedural protections related to the initial decision will be required when no 
appeal procedure is provided for within the body’s enabling statute, or when the decision is determinative 
of the issue and further requests for review cannot be submitted.  These principles clearly apply to 
Regulator initial decisions of mixed fact and law, as discussed further in Section 6. 

Section 42 of the REDA contemplates that further requests for review of a decision can be submitted to 
the Regulator.  If the Regulator effectively negates this critical aspect of the statutory scheme, there are 
only two remedies:  (1)  Make the initial decision by way of a much more stringent duty of procedural 
fairness, or:  (2)  Actually conduct reconsiderations proceedings by adopting fair rules and procedures. 

2.3.1 Relaxed Duty of Fairness in Initial Decisions Requires a Counterbalance 

If follows from the decision of Justice Miller in Mueller that, if reconsideration provisions were not 
contemplated by the REDA, the Regulator would have a far higher duty of procedural fairness in initial 
decision making.  Absent the ability to obtain a reconsideration (review and possible variance if justified) 
of a fatally-flawed decision made by way of routine and non-routine application processing procedures 
being followed by the Regulator, routine and non-routine processes are rendered inherently unjust. 

If the right to request and/or obtain a reconsideration proceeding under precise circumstances is denied 
in practice, it becomes necessary to provide full participatory rights to all parties who are potentially 
adversely or directly affected by an initial licensing decision – hearings would be required to issue each 
licence, permit, or approval.  This option is obviously not practical. 

Conducting reconsiderations when justified, governed by precise rules, are the only practical 
counterbalances that will truly ensure, on an ongoing basis, that initial decisions can continue to be made 
by routine and non-routine processes, without hearings. 

It is also not practical or just for reconsideration requests to be arbitrarily or unjustly refused. 

2.4 Repeated, Frivolous, or Vexatious Review Requests Should Not be Considered 

While it is obvious that the Regulator should review decisions that reasonably may be materially flawed, 
it is equally obvious that the Regulator must also protect itself from a flood of repetitive, frivolous, or 
vexations applications.  These are some of the most fundamental reasons for drafting and respectfully 
suggesting the Proposed Rules governing review and variance of Regulator decisions. 
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3. Administrative Decisions Must be Made Within Jurisdiction 

All government decisions, whether judicial, quasi-judicial, or administrative in nature, must be made 
within the boundaries of the legal authority of the decision maker or tribunal.  Any decision made without 
legal authority is patently a nullity at law, subject to mandatory review and rescission or revocation. 

This is because all government decision makes have limited authority, which may not be exceeded under 
any circumstances.  To exceed legal authority is illegal.  Consequently a judicial rule was made to the effect 
that no tribunal or decision maker may refuse a challenge to their jurisdiction. 

3.1 Decisions Made Without Legal Authority are Null and Void 

A concise summary by Cawsey J. of the Court, of the above-referenced principles related to assessment 
of jurisdiction, is provided below: 

 “....The board has failed to give the applicant an opportunity to question the board’s 
constitutional jurisdiction. Every tribunal whether it be judicial, quasi-judicial or 
administrative must be satisfied of its jurisdiction before it enters into an inquiry or makes 
an order. Any order made without jurisdiction would be void and the denial by the board 
of a right to challenge its jurisdiction is fundamental and the board has in its denial 
committed a jurisdictional error.”  

Central Western Railway v. Alberta (Surface Rights Board), 1987 CanLII 3211 (ABQB)  at para 39 

3.1.1 Discretionary Administrative Decision Making Has Limits 

There are also limits to discretion the Regulator may exercise in decision making.  The Administrative 
Procedures and Jurisdiction Act, Interpretations Act, and related binding judicial authority, should guide 
the Regulator in exercising its sole discretion granted under Section 42 of the REDA to grant or conduct a 
reconsideration proceeding.  Enactments must be interpreted as being remedial in nature. 

Adopting rules shall contribute to ensuring the Regulator does not exceed the limits of discretionary 
authority granted to the Regulator by law.  This is in the interest of the body, all society, and industry. 

3.2 The Regulator has Rendered Decisions Without Legal Authority 

There is no question whatsoever that the Regulator has failed to assess its jurisdiction, improperly 
assessed its jurisdiction, has made decisions without jurisdiction, has exceeded the limits of its 
discretionary authority, and has refused challenges to its jurisdiction.  The Regulator has a difficult and 
varied mandate, and a high work load.  Some errors are to be expected.  Certain errors must be reviewed. 

One example is, related to Crown Land and freehold lands within Armisie field, Regulator employees have 
repeatedly found the SRB has sole jurisdiction to decide surface lease issues such as the portion of land 
to be occupied.  A regulation provides that the Surface Rights Act is inapplicable to the subject Crown 
land.  Judicial authority has also clarified that it is the Regulator, not the SRB, that decides surface area to 
be occupied.  The Regulator obviously failed to assess its jurisdiction in more than one regard. 

Administrative bodies must be correct in their determinations of true questions of jurisdiction or vires. 

Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLII) at paragraph 59 

https://www.canlii.org/en/ab/abqb/doc/1987/1987canlii3211/1987canlii3211.html?autocompleteStr=Central%20Western%20Railway%20v.%20Alberta&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2008/2008scc9/2008scc9.html?searchUrlHash=AAAAAQAWRHVuc211aXIgTmV3IEJydW5zd2ljawAAAAAB&resultIndex=19
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4. Administrative Decisions Must Be Just and Fair 

Administrative decisions made contrary to the principles of natural justice are also prohibited, and must 
be declared null and void.  In Danyluk supra the SCC held that potential for injustice was the most 
important factor related to review of administrative decisions.  Changes in circumstance create injustice. 

Expertise of the decision maker was held to be an important factor in Danyluk and Pushpanathan supra. 

4.1 Unjust Decisions are Null and Void 

Justice Langston of the Court held the following: 

“[41]      The unique factors surrounding the Applicants’ case called for a more complete 
examination of the ERCB’s conduct and failure to do so went to the very heart of the EAB’s 
decision.  Expertise is not defined as applying a myopic view to issues.  Expertise has as it’s 
root an adaptive exploration of all relevant circumstances. 

 [42]            The Board, in my view, breached the rules of natural justice by failing to make 
adequate inquiries in relation to the Applicants’ designation as licensees, in circumstances 
were there was clearly an issue to be investigated having regard to the potential 
consequences. 

 [43]            Accordingly the report and recommendations of the EAB dated December 5, 1996, 
and the Order of the Minister of Environmental Protection dated December 16, 1996 are 
set aside.  The matter is referred back to the EAB for a new hearing.” 

Sarg Oils Ltd. v. Environmental Appeal Board, 2005 ABQB 553 (CanLII)  

Making fair and just administrative decisions contains many elements, which according to the SCC in 
Baker, include legislated procedure and the importance of the decision to the individuals affected. 

4.1.1 The “Baker” Factors 

The approach of the SCC in Baker (supra), to assess the duty or degree of procedural fairness employed 
by an administrative decision maker, as set out at paragraphs 23 to 28, was more or less as follows: 

First:  identify the nature of the decision and the process to be followed in making the decision; 

Next:  three main factors (B, C, and D below) were considered; and, 

Finally:  the SCC reviewed the actual choices of procedure made by the administrative decision 
maker having regard to the main factors, and by assessing if a reasonable apprehension of bias 
was displayed by the decision. 

The “Baker” Factors (more or less as listed by the Court in other cases) are: 

A. The nature of the decision being made and the process to be followed in making it; 
B. The nature of the statutory scheme and the statute or terms under which the administrative 

body operates; 
C. The importance of the decision to the individual or individuals affected; 

https://www.canlii.org/en/ab/abqb/doc/2005/2005abqb553/2005abqb553.html?autocompleteStr=2005%20ABQB%20553&autocompletePos=1
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D. The legitimate expectations of the person challenging the decision; and, 
E. The choices of procedure made by the administrative body itself or the decision maker. 

The Baker SCC decision also references the requirement for administrative decisions to display a 
reasonable apprehension of bias from the perspective of an informed but impartial person.  The test set 
out by the SCC is a reasonably informed person reading the decision should not perceive bias. 

Judges of the Court of Queen’s Bench of Alberta applied the Baker factors in establishing the principles as 
stated above.  That is to say the Baker factors have previously been applied in making binding judicial 
rulings as to AER jurisdiction (over that of the Surface Rights Board), which the AER is bound by, and that 
the SRB must work together with the AER or AUC (the licensing authority). 

 Mueller v. Montana Alberta Tie Line, 2011 ABQB 738 (CanLII)  (“Mueller”) 

Kure v. Alberta (Surface Rights Board), 2014 ABQB 572 (CanLII) (“Kure”) 

Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII)  (“Togstad”) 

In the Kure case at paragraph 27, Justice Sisson of the Court found that, when there is an integrated 
statutory scheme (for example licensing statutes, the Surface Rights Act, the Interpretation Act, the 
Administrative Procedures and Jurisdiction Act, the Environmental Protection and Enhancement Act, the 
Surveys Act, Land Titles Act, etc.), the statutory scheme should be read together as a whole. 

4.1.2 The “Danyluk” Factors 

The approach of the SCC in Danyluk was similar to that employed in Baker.   Similar and additional factors 
were applied as set out at paragraphs 63-79 of Danyluk. 

The “Danyluk” factors are: 

A. The wording of the statute from which the power to Issue the administrative order derives 
B. The purpose of the legislation 
C. The availability of an appeal 
D. The safeguards available to the parties in the administrative procedure 
E. The expertise of the administrative decision maker 
F. The circumstances giving rise to the prior administrative proceedings 
G. The potential injustice (deemed to be the most important factor in Danyluk). 

In Danyluk the SCC found that, regardless of the procedural mistakes made by the Appellant, the stubborn 
fact remained that many issues had never been adjudicated, leaving an unacceptable potential for 
injustice.  The appeal was allowed (the matter is often sent back to the administrative body to be reheard). 

The Baker and Danyluk factors apply to all administrative decision making.  For the AER to arbitrarily 
decide that reconsiderations are unavailable, or shall only be conducted in unusual circumstances, is to 
create an unacceptable potential for injustice and to ignore judicial authority. 

Authorization holders and those adversely and directly affected by the decision must have equal rights of 
review.  It is unjust for the Regulator to amend licenses and approvals expediently at the request of 
Authorization holders (patently by reconsideration) while refusing review requests of other stakeholders. 

https://www.canlii.org/en/ab/abqb/doc/2011/2011abqb738/2011abqb738.html?autocompleteStr=2011%20ABQB&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb572/2014abqb572.html?autocompleteStr=Kure%20v.%20Alberta&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2015/2015abca192/2015abca192.html?autocompleteStr=Togstad%20v.%20Alberta&autocompletePos=1
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5. Flawed Decisions are Binding Until Varied by Due Process of Law 

As an administrative law scholar wrote, the most flawed administrative decision is as binding on the 
parties thereto as the most impeccably made decision, until overturned by due process of law.   

There must be processes in place whereby, at minimum, decisions unjustly made, or made without 
jurisdiction, can be reviewed.  Absent adequate review, flawed decisions have become commonplace. 

5.1 The Judicial Rule Against Collateral Attack 

Acceptable direct challenge methods must be available for review and variance of flawed Regulator 
decisions.  Indirect or improper collateral attack methods cannot be used. 

Ernst v. Alberta Energy Regulator, 2017 SCC 1 (CanLII) at paragraph 114 
Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII) at paragraph 7 
Windrift Ranches v. Alberta (Surface Rights Board), 1986 ABCA 158 (CanLII) at paras. 5 and 21 

Section 31(3) of the Alberta Energy Regulator Rules of Practice, AR 99/2013 as amended, prohibits 
collateral attack or forum shopping in a regulatory appeal proceeding.  The section reads as follows: 

“The regulatory appeal shall not include any matters already adequately dealt with 
through another hearing, regulatory appeal or review under any enactment.” 

After the time has passed to file a regulatory appeal request, a request for a reconsideration proceeding 
is one expedient means to ensure that decisions, which are nullities, are reviewed as required by law. 

Additional judicial authority on collateral attack, as well as acceptable direct challenge methods of seeking 
to review or vary an administrative or judicial decision, are the following SCC decisions: 

• R. v. Consolidated Maybrun Mines, 1998 CanLII 820 (SCC)  
• R. v. Al Klippert Ltd., 1998 CanLII 821 (SCC), [1998] 1 S.C.R. 737  
• Garland v Consumer Gas, 2004 SCC 25 (CanLII), [2004] 1 S.C.R. 629  

5.1.1 The Regulator has Allowed Improper Collateral Attacks 

Improper collateral attack is commonly allowed in Regulator proceedings.  When Togstad was relied on 
by landowners in Statements of Concern No. 30265, the Regulator made findings that effectively repealed 
or amended:  (1) existing licensing and Surface Rights Board decisions, and (2)  Alberta Regulation No. 
287/74 as amended, pursuant to a proceeding to approve an enhanced oil recovery application (the 
proceeding was not remotely convened to review or vary existing decisions/regulations). 

Collateral attack is a form of abuse of process.  If the Regulator refuses applications for reconsiderations 
pursuant to section 42 of the REDA, the Regulator invites collateral attack by means such as regulatory 
appeal (adversely affected parties are entitled to seek review of fatally flawed decisions by some means). 

5.1.2 Co-operative Proceedings Preclude Collateral Attack 

Section 18(1) of the REDA contemplates co-operative proceedings of the Regulator with other bodies and 
government agencies. Proposed Rule 7(7) deals with when this type of proceeding might be considered 
or applicable – such as when a matter involves competing jurisdictions of one or more bodies. 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc1/2017scc1.html?searchUrlHash=AAAAAQAPRXJuc3QgUmVndWxhdG9yAAAAAAE&resultIndex=1
https://www.canlii.org/en/ab/abca/doc/2015/2015abca192/2015abca192.html?autocompleteStr=Togstad%20v.%20Alberta&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/1986/1986abca158/1986abca158.html?autocompleteStr=Windrift%20Ranches%20v.%20Alberta&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii821/1998canlii821.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc25/2004scc25.html
http://albertasurfacerights.net/wp-content/uploads/2016/04/STATEMENTS-OF-CONCERN-Application-1832419.pdf
http://www.qp.alberta.ca/1266.cfm?page=1974_287.cfm&leg_type=Regs&isbncln=9780779733064
http://www.qp.alberta.ca/1266.cfm?page=1974_287.cfm&leg_type=Regs&isbncln=9780779733064
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6. The Appeal Provisions of the REDA are Limited 

Part 2, Division 5, Section 45 of the REDA provides for appeal of Regulator decisions to the Court of Appeal 
of Alberta, but only on questions of jurisdiction or law.  A recent decision of Justices of Appeal1 indicates 
that Regulator decisions of mixed law and fact are not appealable pursuant to Section 45 of the REDA. 

6.1 Higher Essential Initial Duty of Procedural Fairness 

This means that the Regulator has a high essential duty of procedural fairness in making initial decisions 
of mixed fact and law requiring expertise, particularly when there is a legislated procedure and the matter 
is of significant importance to the individuals affected as per Baker.   

It also follows that there must be a mechanism in place to review decisions of mixed law and fact, to 
prevent absurd results when the initial decision has not been expertly made, or when the Regulator 
refuses or fails to actually make a “decision” (as defined in the Proposed Rules) when requested to do so. 

6.2 Matters of Mixed Law and Fact Requiring Expertise 

Rules are required whereby, if a significant fact has been overlooked or was not considered for reasons 
outside the control of the challenger of the decision, the matter can be reviewed if the oversight is likely 
to have had a material effect on the outcome of the decision.   

Similarly if an applicable aspect of the statutory scheme was not considered, a review could be indicated 
if the oversight is likely to have had a material effect on the outcome of the decision. 

Decisions of mixed fact and law must not be unreasonably made. 

Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLII) at paragraph 54 and 55 

6.3 A Purpose of Administrative Bodies is to Provide Expedient, Low Cost Decisions 

If the Regulator refuses to review matters that are not appealable (to a court or by way of regulatory 
appeal), one of the purposes for having the Regulator is negated.  A purpose of administrative bodies is 
to provide low cost, expedient, expert decisions: 

• Pursuant to proceedings where legal counsel is not required. 

• To avoid overload of the court system. 

• To bring expertise, particularly oil and gas engineering and technical expertise courts do not 
necessarily possess, to administrative or quasi-judicial decision making processes. 

Reconsideration proceedings can be very expeditious and low cost.  Sometimes the issues are simple 
oversights, slip-ups, or failures to express the manifest intention of the decision maker.  In such instances, 
and when the enabling statute of the body provides for review (such as pursuant to Section 42 of the 
REDA), the decision should not be final.  The body should be permitted to complete its statutory task. 

Chandler v. Alberta Association of Architects, [1982] 2 SCR 848 CanLII 41 (SCC) 

                                                           
1 Bokenfohr v Pembina Pipeline Corporation, 2017 ABCA 40 (CanLII) 

https://www.canlii.org/en/ca/scc/doc/2008/2008scc9/2008scc9.html?searchUrlHash=AAAAAQAWRHVuc211aXIgTmV3IEJydW5zd2ljawAAAAAB&resultIndex=19
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii41/1989canlii41.html?resultIndex=3
https://www.canlii.org/en/ab/abca/doc/2017/2017abca40/2017abca40.html?searchUrlHash=AAAAAQAUUGlwZWxpbmUgUmVzcG9uc2libGUAAAAAAQ&resultIndex=2
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7. Landowners Must Attempt to Mitigate Their Losses 

As confirmed by judicial authority, landowners have a duty to mitigate losses: 

“That the duty to mitigate losses is applicable in surface rights claims as well as to claims 
for other losses should be beyond argument, but if a precedent is sought it may be found 
in the judgment of Hope J. in Can. Hunter Exploration Ltd. v. Dixson, No. 8004-00464, 27th 
April 1981 (not yet reported).” 

Gulf Canada Resources Inc. v. Moore, 1982 CanLII 1212 (AB QB) at para. 23 

A large body of judicial authority exists to the effect that landowners are entitled to be compensated for 
all losses they can prove, and for all reasonable costs incurred in proving such losses. 

 Cabre Exploration Ltd. v. Arndt, 1986 CanLII 1642 (AB QB) (also related decisions and appeal) 

In a recent proceeding of the Surface Rights Board, the Board recorded, and essentially accepted or gave 
weight to the submissions of an operator, related to landowner recourse and risk mitigation, as follows: 

“The Operator submits that the ROE Decisions do not conflict with the binding judicial 
authority in Togstad, supra. The Operator, citing Mueller v. Montana Alberta Tie Line, 
2011 ABQB 738 (CanLII), submits that the Board, in its ancillary role, is not responsible for 
enforcing AER decisions and conditions, including the Operator’s compliance with the 
Construction Plan. The Operator submits that it is the AER’s statutory role to enforce its 
own conditions including Condition 14, and that Togstad, supra clarifies that it the 
legislative intent of having both the AER and the Board is that they work together and not 
duplicate each other’s work. At the same time, the Operator maintains that the Board 
retains jurisdiction over construction damages, such that the Landowners have recourse 
to the AER if the construction plan is not followed and to the Board if such non-compliance 
results in damages.”    (Emphasis added.) 

Grand Rapids Pipeline GP Ltd v. Pentelechuk, 2016 ABSRB 789 (CanLII) 

Obviously more than one application, filed with two separate bodies including the Regulator, is often 
required if an operator fails to comply with licensing terms and conditions or a finding of the AER.  The 
same is the case if the AER fails to file a landowner application or take action (which is occurring in urban 
cases related to tank battery safety issues in general, and wells that are “orphans”). 

If the Regulator refuses to accept applications for review of existing decisions, and the Surface Rights 
Board finds review and variance of decisions by the Regulator is possible, the potential and arguably 
absurd results (which our clients have definitely experienced) could be: 

• The landowner can be caught up in filing numerous applications, with two boards, in the correct 
order, at high cost, with limited or no results, most improperly; whereby, 

• safety and compensation issues go unresolved in the short term, and possibly indefinitely. 

The foregoing is inconsistent with the statutory scheme (including judicial authority) that landowners 
must attempt to mitigate their losses, and are not to be substantially out of pocket at any given point in 
time.  Landowners are certainly not to incur losses indefinitely, particularly when they have attempted to 
mitigate their losses by requesting Regulator intervention, and incurred costs in doing so unsuccessfully. 

https://www.canlii.org/en/ab/abqb/doc/1982/1982canlii1212/1982canlii1212.html
https://www.canlii.org/en/ab/abqb/doc/1986/1986canlii1642/1986canlii1642.html?searchUrlHash=AAAAAQAZQ2FicmUgRXhwbG9yYXRpb24gdiBBcm5kdAAAAAAB&resultIndex=3
https://www.canlii.org/en/ab/abqb/doc/2011/2011abqb738/2011abqb738.html
https://www.canlii.org/en/ab/absrb/doc/2016/2016absrb789/2016absrb789.html?searchUrlHash=AAAAAAAAAAEAFjIwMTEgQUJRQiA3MzggKENhbkxJSSkAAAABAAwvMjAxMWFicWI3MzgB&resultIndex=181
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8. Evidence Can Be Overlooked or Withheld 

The following is reflected by the rules of other Alberta administrative bodies with functions similar or 
closely related to those of the Regulator:  Evidence not considered, that was reasonably not available to 
the challenger of the decision when the original decision was made, may have had a material effect on 
the outcome of the decision.  A review may be indicated.  A reason for the Regulator adopting a similar 
rule is consistency in cross-jurisdictional decision making. 

See Proposed Rules attached, Section 4(d), Threshold Requirement D. 

9. Alberta is a Common Law Jurisdiction 

Alberta is a common law jurisdiction.  The Department of Justice of Canada has published the following 
explanation: 

“The common-law tradition 

The common law is law that is not written down as legislation. Common law evolved into 
a system of rules based on precedent. This is a rule that guides judges in making later 
decisions in similar cases. The common law cannot be found in any code or body of 
legislation, but only in past decisions. At the same time, it is flexible. It adapts to changing 
circumstances because judges can announce new legal doctrines or change old ones.” 

Other Alberta administrative bodies, similarly created by statutes that provide for “reconsideration” of 
administrative decisions, as does the AER’s enabling statute (the REDA Section 42): 

• Have adopted rules that recognize their decisions should not be inconsistent with binding judicial 
authority or established judicial rules. 

• Regularly consider the judicial doctrine against collateral attack to give only one example. 

The statutory scheme as a whole, which patently includes judicial rules in a common law jurisdiction, must 
be considered.  For example if the Surface Rights Board, pursuant to consideration of the rule against 
collateral attack and binding judicial authority, finds that the Regulator is to decide a given matter, and 
the Regulator disagrees not having considered the related judicial rule, inconsistency and injustice are the 
potential result (to be avoided and corrected by review of the offending decision). 

See the recommended Discretionary Matters portion of the proposed rules provided as an Addenda. 
Proposed Rules attached, Section 4(d), Threshold Requirement E. 

Matters widely in dispute in Alberta are orphan wells, and who are eligible or ineligible to hold well 
licenses and carry out out abandonment and site reclamation responsibilties, and who should incur all 
related costs.  The core issue, inquiries to be made into the designation of well licensees, has been clarified 
by judicial authority cited above, which bears repeating: 

“The unique factors surrounding the Applicants’ case called for a more complete 
examination of the ERCB’s conduct and failure to do so went to the very heart of the EAB’s 
decision.  Expertise is not defined as applying a myopic view to issues.  Expertise has as it’s 
root an adaptive exploration of all relevant circumstances.” 
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The Board, in my view, breached the rules of natural justice by failing to make adequate 
inquiries in relation to the Applicants’ designation as licensees, in circumstances were 
there was clearly an issue to be investigated having regard to the potential 
consequences.”                        (Emphasis added.) 

Sarg Oils Ltd. v. Environmental Appeal Board, 2005 ABQB 553 (CanLII) at paras 41, 42 

The potential consequences of improperly licensed wells, including wells licensed to ineligible persons and 
corporations, are truly immense and wide ranging.  Persons who are potentially and directly adversely 
affected are unquestionably entitled to request the Regulator to make adequate inquiries and related 
findings of fact and law, fairly, expeditiously, and within jurisdiction. 

The judicial rule against collateral attack, discussed in Section 5.1 above, is a critical component of the 
statutory scheme to be considered by the Regulator, as are all other judicial rules, in making sound 
administrative decisions.   

Having reconsideration rules in place, and conducting reviews when necessary, are essential components 
to ensuring continued soundness of, and improvement in, Regulator decisions and related processes. 

10. Circumstances Change 

Applicants for licenses issued and administrated by the Regulator undertake to do all manner of things to 
mitigate operational risks and indeed landowner losses. Virtually any hearing decision of the Regulator or 
its various predecessors is clear evidence of this. 

There is no question whatsoever that significant weight is regularly given by the Regulator, and the Surface 
Rights Board, to undertakings to mitigate all manner of risks.  This is evident because licenses and 
approvals are issued without conditions that absolutely ensure a review in the event one or more 
undertakings are not fulfilled by the Authorization holder after issuance of a licence or approval. 

Forward-looking decisions are necessary and reasonable, but cannot be overly optimistic.  Regulator 
employees are no more able to consistently predict the future than anyone else, let alone do so with 100% 
accuracy.  This is a matter of simple common sense (according to an SCC decision, a critical element in 
administrative decision making) reflected in Participant Involvement expectations of the Regulator. 

Some licensees (or their successors) simply do not keep their undertakings.  Some licensees do not 
operate in compliance with regulations.  Many licensees develop and document no participant 
involvement programs, let alone follow one.  It is most reasonable to gauge the accuracy of initial 
assumptions made in reaching an administrative decision against actual facts and circumstances over time 
– during the entire duration of an Authorization and related surface entry to carry out the activities 
authorized (governed in large part by the Environmental Protection and Enhancement Act). 

Many material changes in circumstance require review and variance of previous decisions.  Applicants are 
entitled to apply for review based on material changes of circumstance.  They are similarly entitled to be 
fairly heard and to be given an opportunity to show a change in circumstance is material.  It is obvious 
that a primary reason behind Section 42 of the REDA is changes of circumstance that are inevitable. 

See Proposed Rules attached, Section 4(d), Threshold Requirement F. 

https://www.canlii.org/en/ab/abqb/doc/2005/2005abqb553/2005abqb553.html?autocompleteStr=2005%20ABQB%20553&autocompletePos=1
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11. Facts:  Reconsideration Proceedings Requested and Refused 

On its own behalf or on behalf of others, Dorin Land and Oilfield Management Inc. and/or a person in the 
company’s employ, have filed the following formal requests for reconsideration with the Regulator or the 
Regulator’s predecessor the Energy Resources Conservation Board: 

No. Description    Date   Related Decision (if Any) 

1. Review Well Licence No. 65135  September, 2011 Denied by written decision 
2. Prescribe new access road location October 7, 2011 Denied by written decision 
3. Review and vary well licenses  May 4, 2015  Unclear (11.1 below) 
4. Review and vary numerous licenses September 23, 2016 Unclear (11.1.1 below) 

5. Review and vary Well Licence 65135 November 29, 2016 No response (11.2 below) 

6. Replace documents in well file   November 29, 2016 No response (11.2 below) 

The manners in which the Regulator failed as to Requests 3 – 6 above have common elements: 

1. No Notice was given and no File Numbers were assigned to the applications by the Regulator. 

2. At or near the time of application, official receipt of the applications (including assigning a 
reference No. or dealing with procedure) were not acknowledged by the Regulator. 

3. The Regulator has given no opportunity to the licence holders to make submissions. 

4. The Regulator has given no opportunity to provide the facts in the Applicant’s possession or to 
know the facts in the Regulator’s possession. 

5. The provisions of Section 4 of the Administrative Procedures and Jurisdiction Act were not 
observed (despite requests made by the Applicants in such regards). 

11.1 May 4, 2015 and September 23, 2016 Applications (for Review) 

On May 4, 2015 Armisie field landowners filed the following with the Regulator 

• A REDA Section 42 request for review of abandoned well licenses (Application No. 3 in list above). 

• An attached letter dated May 1, 2015 (differing in subject matter to Application No. 3). 

By way of an e-mail dated June 26, 2015 (the “E-mail”), as clearly stated in the E-Mail, a Regulator field 
office employee addressed various matters set out in the attached May 1, 2015 letter. 

On or about June 17, 2015, the holder of numerous Armisie field licenses applied for an approval, with 
elements directly related to matters set out in Application No. 3.  Landowners repeatedly requested the 
Regulator to decide the matters fairly raised by Application No. 3 prior to considering the Industry 
Application No 1832419, but the Regulator failed to do so.  Approval No. 12447 was issued on or about 
August 26, 2016 by way of dismissal of Statement of Concern No. 30265. 

It is extremely noteworthy that Section 3.1 of said Statement of Concern raised issues the Regulator was 
asked to decide as to oil and gas operations on certain titled Crown Land. 

https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-3/latest/rsa-2000-c-a-3.html
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The Subject Crown Land is that northerly 297 feet portion of the SW Quarter of Section 4-52-25 W4M 
listed in Section 6 of the Schedule attached to and governed by: 

1. the Edmonton Restricted Development Regulation No. 287/74 as amended (the “RDA 
Regulation”)(also available at this Link to:  Alberta Infrastructure Policies and Legislation); 

2. Section 8 of said RDA Regulation, which excludes Surface Rights Board authority, reads as follows: 

“All of the provisions of the Surface Rights Act are inapplicable to lands of the 
Crown within the Area.”; and, 

3. the Government Organization Act. 

Application No. 1832419 filed by industry was approved (Approval No. 14977 dated on or about August 
16, 2016).   

Associated Regulator reasons for decision dated August 26, 2016, addressed to Dorin Land and Oilfield 
Management Inc., display an obvious, fatal, error of jurisdiction and law:  The reasons are inconsistent 
with Section 8 of the RDA Regulation quoted above and the statutory scheme related to the Edmonton 
Transportation Utility Corridor (Items 1-3 above).  Said reasons for decision read in part as follows: 

“Your concerns about surface lease agreements are outside of the AER’s jurisdiction. 
These concerns are under the jurisdiction of the Surface Rights Board.” 

11.1.1 The Second Armisie Field Reconsideration Request 

On September 23, 2016 (Application 4 above), the Landowners requested regulatory appeal of Approval 
No. 12447, and also requested reconsiderations of the abandoned well licenses that were the subject of 
Application No. 3 for the second time (and made many other reconsideration requests). 

The Regulator acknowledged receipt of said September 23, 2016 Application, gave a file number to that 
portion or the request for regulatory appeal comprising part of such application, and stated the 
reconsideration requests would be separately dealt with.  As at March 7, 2017 there has been no file 
number assigned to, or further Regulator action on, said multiple reconsideration requests. 

The parties were invited to make submissions, and did make submissions, limited to the regulatory appeal 
portion of the September 23, 2016 Application (regulatory appeal decision pending). 

11.1.2 Apparent Dismissal of Armisie Field Reconsideration Requests 

Dated December 12, 2016 a Regulator lawyer wrote to the representative of the landowners.  The 
Regulator apparently took the position that, pursuant to the E-Mail dated June 26, 2015, which had 
nothing to do with Application 3 dated May 4, 2015, that said Application 3 above was dismissed (reasons 
given were insufficient information provided and the Regulator had no authority).   

One might reasonably infer that said December 12, 2016 Regulator letter implies that the reconsideration 
request aspects of Application 4 dated September 23, 2016 may have been rejected by the AER.  However, 
this is not sufficiently clear.   

Indeed unclear Regulator decisions have been an ongoing problem for landowners, which the oil and gas 
operator appears more than willing to benefit from. 

http://www.qp.alberta.ca/1266.cfm?page=1974_287.cfm&leg_type=Regs&isbncln=9780779733064
http://www.infrastructure.alberta.ca/2.htm
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-g-10/latest/rsa-2000-c-g-10.html
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11.1.3 Facts Not Considered Including the Regulator’s Undertakings to Investigate 

There were also obvious errors in and related to the June 26, 2015 E-Mail, which render the Regulator’s 
December 12, 2016 letter incorrect on the facts and by law.   

Dorin Management, by e-mail dated July 20, 2015, requested the writer of the E-Mail to state if apparent 
decisions, set out in the June 26, 2016 E-mail, were final.  This request was made so that the landowners 
could file a regulatory appeal request if the decisions were final.  The Regulator’s response was that field 
investigations were not decisions subject to regulatory appeal. 

There were subsequent events, directly related to what portion of Crown lands governed by the RDA 
Regulation and on private lands the holder of Facility Licence No. F-20254 is legally entitled to occupy:  
Two gas venting incidents occurred on September 14 and 17, 2015, which related to issues raised in the 
May 1, 2015 letter attached to Application No. 3. 

The Regulator field inspector (author of the June 26, 2015 E-Mail) made several undertakings to 
investigate and respond pursuant to correspondence on three dates:  June 26, July 20, and September 18, 
2015, quoted below: 

Undertaking A:  “I am still reviewing documentation from the 2004 release with subject 
matter experts at the AER and will be able to speak to the status or our understanding of 
the remediation when they have completed their review. At that time I will share our 
findings.” (July 20, 2015) 

Undertaking B: “I am assisting Darcy Allen, Stakeholder and Government Relations to 
coordinate a response on other matters outlined in your letters and submissions with other 
groups and branches throughout the organization.”  (June 26, 2016) 

The following undertakings were made pursuant to an e-mail string initiated on September 18, 
2015: 

Undertaking C: “We will determine our future course of action after further investigation 
including, but not limited to, meeting with you, Penn West’s land department and 
consultation with our Law Branch. 

Undertaking D: “Regarding the inspection report, the process for receiving any reports or 
data from the AER follows the same process...The report will not be available until the 
inspection is complete.” 

Undertaking E: “We have required that Penn West provide confirmation of their surveyed 
lease boundary which will enable us to make a determination on compliance.” 

Undertaking F: “...I had already begun to look into Public Lands concerns before my 
vacation.  There is a consultative note on DSPT that I need more clarification on as well.” 

Undertaking G: “There is a large chunk that the emergency planning and assessment 
group will need to review.  I will speak to their manager about it this afternoon if he is in 
the office.” 

All of such undertakings related to matters said by the Regulator Law Branch to have been disposed of by 
the writer of the June 26, 2015 E-Mail on June 26, 2015.  The facts as quoted above indicate otherwise. 
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The original decisions still require review.  The decision to take the position that the reconsideration 
application was rejected by way of the unrelated E-Mail also needs to be reconsidered. 

The unresolved issues are now impacting a plan to locate a power substation in Edmonton (a separate 
document outlines the compounding, related problems), also within the Restricted Development Area 
near the Armisie tank battery, Facility Licence No. F-20254. 

It is noteworthy that, on several occasions, verbally and in writing, Regulator employees took the position 
that the Regulator does not conduct reconsideration proceedings.   These positions are absurd because: 

• the Regulator processes amendment requests filed by licensees regularly, if not daily, which 
patently cannot be processed by way of regulatory appeal proceedings (time limits to request 
regulatory appeal have expired); and, 

• the Regulator has issued written reasons for conducting reconsiderations, with direct reference 
to the provisions of Section 42 of the REDA (Example:  No. 2014 ABAER 011). 

However, such positions and Regulator statistics are cogent related to any challenge to the Regulator’s 
continued ability to expediently approve routine and non-routine applications, pursuant to expedient 
processes and a highly-relaxed essential duty of procedural fairness, as discussed in Sections 2.2 and 2.3. 

11.2 The November 29, 2016 Request 

Circa 1977 the ERCB (as it then was) failed to file and/or purged critical documents related to Well Licence 
No. 65135 dated August 5, 1977 from the application file.  The documents include the first plan of survey 
filed with the ERCB on July 20, 1977 and part of a decision dated August 4, 1977 to allow amendment of 
the application and approve a well bore location 360 feet west of that originally applied for.  The 
documents missing from the AER file (as produced to the writer on purchase) later surfaced circa 
September 2013, produced by the well licensee.  These documents are critical to the jurisdiction of the 
Surface Rights Board to issue a related right of entry order (No. C263/77 dated August 5, 1977). 

Pursuant to Application No. 4 above, the Regulator has been requested to re-file the documents missing 
from the file, which pertain to amendments of applications for the Well Licence, and a related right of 
entry order or creation of an interest, perhaps improperly, in land.  Other relief was requested. 

After more than 90 days, the Regulatory has not acknowledged receipt of said application or given it a file 
number.  Nor has the Regulator stated if it will or will not accept or consider the relief requests made. 

11.3 Arbitrary Decisions Are Inconsistent with Hearing Commissioner Decisions 

Numerous decisions made by various Regulator employees are inconsistent with those decisions made on 
regulatory appeal by hearing commissioners, or when hearings are conducted and recorded in the first 
instance.  Regulator hearing commissioners are making well-reasoned decisions on matters raised by 
Application Nos. 3, 4, and 5 above.  Urban landowners simply seek similarly well-reasoned decisions. 

In summary there are many decisions, past and present, that have been arbitrarily made, related to urban 
lands, upon which illegal activities, such as dangerous venting and prohibited flaring of gas, have occurred. 

Rules that go to ensuring that only persons with authority and expertise make binding decisions are 
reasonable indeed, and have been proposed.  Only those with legal authority should dismiss applications.  
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12. Conclusions and Related Submissions 

The Regulator’s various positions, to the effect that it does not conduct reconsideration proceedings, are 
incorrect.  See the following (rather unclear as to reconsideration versus regulator appeal) decision: 

Reconsideration of Decision 2014 ABAER 011 
Legacy Oil & Gas Inc. 
Application for Expansion of Turner Valley Unit No. 5 
Turner Valley Field 
Reconsideration No. 1841070 

The reconsideration decision referenced above states the following in section 2: 

“As indicated by section 42, the AER has sole discretion to reconsider a decision made by 
it. That section does not provide an appeal mechanism that is designed to be applied-for 
and utilized by industry or members of the public; other provisions provide this 
opportunity. The AER will only exercise its discretion to reconsider a decision outside 
these time limits under the most extraordinary circumstances, where it is satisfied that 
there are exceptional and compelling grounds to do so. 

It is respectfully submitted that “extraordinary circumstances” and “exceptional and compelling grounds”, 
whereby the Regulator might grant a reconsideration request, should be better defined, in a binding 
manner.  It is further submitted that compulsory review of unjust decisions, or those made without 
jurisdiction (as per binding judicial authority) are not sufficiently addressed by Decision No. ABAER 011. 

It is respectfully submitted that it is clearly in the best interests of responsible oil and gas operators and 
all stakeholders, as well as the Regulator no less, to adopt rules related to reconsideration and co-
operative proceedings.  Land and safety rights, our democratic principles, as well as the ability of the 
Regulator to continue to make expeditious decisions without conducting hearings, directly depend on 
transparent reviews conducted by the Regulator.  Adopting rules will help protect all of such rights. 

It is respectfully submitted that stakeholders other than oil and gas developers are equally entitled to 
benefit from expediently made expert, transparent review of potentially flawed decisions.  This is 
consistent with a study apparently commissioned by the Regulator (related commissioned report). 

AER Manual 003:  The Hearing Process for the Alberta Energy Regulator, fails to mention in any way that 
reconsideration proceedings are contemplated by Part 2, Division 3 of the REDA.  It is respectfully 
submitted that Manual 003 is grossly misleading, and that such manual should be revised accordingly. 

By way of authority granted by the REDA, Provincial Executive Cabinet may impose rules, such as those 
proposed hereby, if the Regulator fails to do so.  It is respectfully submitted that the Regulator should 
show clear leadership in furthering responsible energy development.  Adoption of and adherence to rules, 
such as the Proposed Rules, would undoubtedly constitute clear, responsible, leadership. 

In summary, it is respectfully submitted that there are many reasons for implementation of rules 
governing applications for reconsideration, the threshold requirements to be met by applicants, how the 
Regulator will deal with all applications consistently, and who shall review such applications.  Conversely 
it is submitted that there are no apparent reasons not to adopt rules that contribute to responsible energy 
development and improvement of administrative decision making and administrative justice in general. 

https://www.aer.ca/documents/decisions/2015/2014-ABAER-011-Reconsideration.pdf
http://www.aer.ca/documents/about-us/UPenn_Final_Report_Regulatory_Excellence.pdf
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Attachment:  Rules and Procedures Proposed for Review/Adoption 

Draft rules, which would govern intake, review, and processing of applications requesting review and 
variance of certain Regulator decisions if adopted, are attached. 

The Proposed Rules also address co-operative proceedings contemplated by Section 18(1) of the REDA. 

The Regulator is respectfully requested to consider adopting such rules as suggested, or with changes the 
Regulator might feel are reasonably appropriate.  It is further submitted that the broad and sole discretion 
granted to the Regulator, pursuant to Section 42 of the REDA, most definitely grants the necessary 
authority for expedient adoption of rules such as those proposed hereby. 

It should be noted that the drafter of the Proposed Rules strongly believes that constructive criticism can 
bring about positive change, but that criticism alone is insufficient.  Accordingly, in parallel with the 
constructive criticism contained in the foregoing reasons, rule suggestions have also been respectfully 
provided. 
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Adoption of Rules and Procedures Respectfully Recommended for: 

Review and Variance of Alberta Energy Regulator Decisions 
 

These draft rules and procedures are respectfully suggested for consideration and expedient 
adoption by the Alberta Energy Regulator this 7th day of March, 2017, for reasons separately given. 
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1. Definitions 

In these rules:  

a) “Regulator” shall mean the Alberta Energy Regulator. 

b) “Decision” shall have the meaning in section 1(1)(f) of the Responsible Energy 
Development Act, SA 2012, c R-17.3 (herein the “REDA”), and shall include an approval, order, 
direction, declaration, or notice of administrative penalty made or issued by the Regulator under 
the REDA or any other enactment or rule under the jurisdiction of the Regulator.  

c) “Threshold Requirements” shall mean the requirements for review and possible variance 
of a Decision to be met by the Applicant, whereby the Regulator shall or may conduct a 
reconsideration proceeding under the authority granted by Part 2, Division 4, sections 42-35 of the 
REDA, entitled “Reconsideration by Regulator” as set out in sections 4(d) and 4(e) of these rules. 

2. Regulator Review on its Own Motion Pursuant to Statutory Discretion 

Notwithstanding anything contained in these rules or any Regulator decision, the Regulator may, 
at its sole discretion, review a Decision, in whole or in part, on its own motion at any time, and 
may confirm, vary, suspend or revoke the Decision, pursuant to the authority granted by section 
42 of the REDA. 
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3. Application for Review of a Regulator Decision  

1) Subject to subsection 3(2), a person who is directly and adversely affected by a Decision 
of the Regulator may file an application for review and variance of that Decision by the Regulator. 

2) A person who was not a party to the proceeding that gave rise to the Decision for which 
review is requested must obtain leave of the Regulator before filing an application for review under 
subsection (1) or pursuant to the provisions of section 42 of the REDA. 

3) An application for review and variance of a Decision must: 

a) be filed within the specified time after the issuance of the Decision at set out by the 
Regulator from time to time, unless otherwise authorized by the Regulator, when a regulatory 
appeal proceeding is requested, pursuant to Part 2, Division 3, sections 36-51 of the REDA; or, 

b) meet at least one Threshold Requirement for review when a reconsideration proceeding is 
requested, pursuant to the provisions of Part 2, Division 4, sections 42-35 of the REDA. 

4. Contents of a Review and Variance Application  

An application for a review and/or variance of a Decision must:  

a) Be in writing and meet the requirements of Part 2, Division 1, sections 30 and 31 of the 
REDA, unless otherwise authorized by the Regulator.  

b) Set out the facts and applicable legislation relevant to the application.  

c) Describe how the review applicant’s rights are, or may be, directly and adversely affected 
by the Decision.  

d) Set out the grounds for the review proceeding applied for, which grounds may include 

A. The Regular made an error of law or jurisdiction including: 

a) in contravention of an applicable provision of the Administrative 
Procedures and Jurisdiction Act, RSA 2000, c A-3; and/or, 

b) in contravention of an applicable provision of the Interpretation Act, RSA 
2000, c I-8. 

B. The Regulator made an error of law or fact, or mixed fact and law. 

C. The Decision was made by the Regulator pursuant to a process or proceeding that 
was obviously unfair or unjust, including in contravention of a provision of the 
enactments referenced in section 4(d)A. 

D. The Applicant can show previously unavailable facts material to the Decision, 
which existed prior to the issuance of the Decision in the original proceeding, but 
were not previously placed in evidence or identified in the proceeding, and could 
not have been discovered at the time by the review applicant by exercising 
reasonable diligence. 
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E. The Decision is inconsistent with an earlier Regulator Decision, any binding judicial 
authority, or is inconsistent with some other provision of relevant legislation including a 
“specified enactment as defined in the REDA, the Responsible Energy Development Act 
General Regulation, AR 90/2012, and/or the Alberta Energy Regulator Rules of Practice, 
AR 99/2013. 

F. Changed circumstances material to the Decision, which occurred since its issuance.  

e) In the case of an application under section 4(d) A-F, the applicant must show that existence 
of an error of jurisdiction, law, and/or fact is either apparent on the face of the Decision or 
otherwise exists such that, on a balance of probabilities, the defect, error, potential injustice, 
oversight, or change of circumstance could lead the Regulator to materially vary or revoke the 
Decision. 

f) For a Decision on an application for a well, facility, or pipeline licence or approval:  

(i) The Decision was made without a hearing or other proceeding, or  

(ii) A hearing was held and notice was not given to the person.  

g) Describe the nature of the prejudice or damage that has resulted or will or is reasonably 
likely to result from the Decision, and the remedy sought.  

h) State the applicant’s name, address, email address, and telephone number.  

i) If the applicant is represented by a lawyer or agent, state the lawyer or agent’s name, 
address, email address and telephone number. 

5. Service of Application for Review  

An application for a review of a Regulator Decision must be filed and copied to the parties to the 
hearing or other proceeding for which the Decision was made.  

6. Public Notice of an Application for Review 

The Regulator shall, on receiving an application for review of a Decision, ensure that public notice 
of the application is provided in accordance with the provisions of section 31 of the REDA and the 
applicable rules. 

7. Granting of Review by Hearing Commissioner Panel 

1) Unless an application filed with the Regulator is rejected for incompleteness, all review 
requests shall be considered by a Regulator hearing commissioner and all review and/or variance 
proceedings shall be conducted by a panel of one or more hearing commissioners in accordance 
with the provisions of Section 12 of the REDA.  Applications shall be electronically filed 
(Regulator to state e-mail address established and published on Regulator Website). 

2) Unless otherwise directed by the Regulator, applications for review and variance of 
Regulator Decisions shall be considered in two stages: 
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a) At the first stage, the hearing commissioner shall determine the preliminary issue of 
whether the Threshold Requirements to obtain a review by reconsideration have been met by the 
Applicant, and if the Regulator should conduct a review, in whole or in part, of the Decision: 

(i) by way of a regulatory appeal (Part 2, Division 3 of the REDA); or, 

(ii) by way of a reconsideration proceeding (Part 2, Division 4 of the REDA). 

b) Where a review is granted, the proceeding will move to a second stage, pursuant to which 
a commissioner panel shall determine whether the Regulator’s earlier Decision should be 
confirmed, varied, suspended, or revoked. 

3) Mandatory Review:  Where the Applicant has demonstrated, pursuant to an application 
that meets the requirements of these rules, that a Threshold Requirement set out in section 4(d) A, 
B, or C of these rules has been met by the Applicant, the Regulator shall review the Decision. 

4) Discretionary Review:  Where the Applicant has demonstrated, pursuant to an application 
that meets the requirements of these rules, that a Threshold Requirement set out in section 4(d) D, 
E, or F of these rules has been met by the Applicant, the hearing commissioner shall: 

a) decide if the Regulator shall exercise discretion to review the Decision; and, 

b) state in writing the facts and aspects of the statutory scheme considered, and the reasons 
why the hearing commissioner has decided to exercise statutory discretion to review or not to 
review the Decision. 

5) The Regulator may decide whether to exercise its discretion to grant an application for 
review with or without a hearing and may conduct proceedings that include no oral components. 

6) The Regulator may grant an application for review of a Decision, in whole or in part, where 
it determines the Threshold Requirements to obtain a review have been met by an applicant. 

7) The Regulator may, pursuant to the provisions of section 18(1) of the REDA, conduct a 
review proceeding in co-operation between a hearing commissioner panel and another body or 
government agency, where the Regulator shall consider doing so and shall make a decision when 
the matter under review also falls under the competing jurisdiction of another body or agency. 

8. Notice of Hearing for Review and Variance Proceeding  

If the Regulator grants an application for review, in whole or in part, it shall issue a notice of 
hearing in respect of a review and/or variance proceeding, which proceeding shall be conducted in 
accordance with the Alberta Energy Regulator Rules of Practice.  

In conducting such a proceeding, the Regulator shall assess the merits of the review applicant’s 
claim for variance and decide whether to confirm, vary, suspend, or revoke the Decision reviewed. 

9. Combined Review and Variance Proceedings  

The Regulator may, with notice, consider whether to review and confirm, vary, suspend, revoke, 
or otherwise vary the Decision in a single proceeding if, in the Regulator’s opinion, it is correct or 
reasonable and practical to do so in the factual circumstances considered, which circumstances and 
the related facts shall be stated in writing. 
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