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January 6, 2017 

The Alberta Energy Regulator 
Suite 1000, 250 – 5th Street SW 
Calgary, Alberta, T2P 0R4 

VIA E-MAIL ONLY to regulatoryappeal@aer.ca 

Attention:  Ms. Helen Bowker 

Dear Sir or Madame: 

Re: Requests of Penn West Petroleum to Extend Enhanced Oil Recovery Approval No. 12447  

Thank you for your letter dated December 16, 2016 advising that the Alberta Energy Regulator (“AER” or 
the “Regulator”) has received submissions from Penn West Petroleum Ltd. (“Penn West”) dated 
December 12, 2016 (the “Submissions”) and inviting the undersigned to provide comments and/or 
submissions by January 6, 2017.  These are our preliminary, and hopefully our final, submissions related 
to Penn West Application No. 1832419 requesting approval of an enhanced oil recovery scheme. 

Summary of These Submissions 

Those who filed the subject request for regulatory appeal, to which Penn West’s Submissions relate, 
submit that they have clearly shown, on a balance of probabilities, that they were eligible to file 
statements of concern and request regulatory appeal of Approval No. 12447 dated August 26, 2016. 

A plain reading of Approval No. 12447 indicates expiry on its terms in the event certain terms and 
conditions were not completed within three months of issuance.  Penn West’s Submissions are 
incontrovertible evidence that the terms and conditions of expiry of Approval No. 12447 were not met, 
and that such Approval has indeed expired on its terms. 

 As a result, the AER allegedly no longer possesses jurisdiction to continue with regulatory appeal 
proceedings or to extend the terms of expiry of Approval No. 12447 as requested by Penn West.  
Moreover, it is submitted that Penn West’s requests for extension were late and improperly made. 

Expressly prohibited flaring, which obviously continues in hopes that Approval No. 12447 shall be 
extended, must end unless the AER has already granted the extension requests made by Penn West. 

The AER must assess its jurisdiction to a correct or reasonable standard of review prior to embarking on 
any inquiry or issuing any decision, including as to extension of the expiry terms of Approval No. 12447.  
Surface owners submit that it is not correct or reasonable, under the factual circumstances, to extend the 
term of Approval No. 12447 and that no such extension has been granted, at least not within jurisdiction. 

It is respectfully submitted that the best choice of procedure, if not the only correct or reasonable choice 
of procedure, is to declare all regulatory appeal proceedings closed, other than perhaps as to costs, 
thereby causing Penn West to re-apply.  No rights of Penn West can be prejudiced by such a decision. 

mailto:regulatoryappeal@aer.ca
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I. PRELIMINARY MATTERS:  Issues in Dispute and Related Cogent Facts 

[1] We note that the Submissions of Penn West, which do not address its eligibility to apply, are 
patently devoid of any concise statement of related facts, issues in dispute, or references to applicable 
aspects of the statutory scheme, and are in essence two main requests for relief, defined as follows: 

A. “The Dismissal Request”:  A request to dismiss Regulatory Appeal request/Application No. 
1869031 on several grounds.  Penn West alleges: 

1. The “Braun Lands Owners” are not eligible persons for the purpose of requesting a 
regulatory appeal. 

2. The request for regulatory appeal (No. 1869031) raises no issues that the AER has not 
already adequately considered (by way of issuance of Approval No. 12447). 

3. The regulatory appeal request is incomplete. 

4. The regulatory appeal request is frivolous, vexatious, and without merit. 

B. “The Extension Requests”:  Penn West made what it classified as a second request for extension 
of Approval No. 12447, where the first of such requests is said to have been made on or about 
November 28, 2016 according to Penn West (Note:  the Braun Lands Owners were not copied 
with any extension request made by Penn West on or about November 28, 2016). 

[2] As held by the attached decision of the Court of Appeal of Alberta delivered by the Honorable 
Chief Justice Laycraft in Leduc (No. 25) v. Local Authorities Board, 1987 ABCA 172 (CanLII) (“Leduc”), the 
AER was arguably required, pursuant to the Adminstrative Procedures and Jurisdiction Act, RSA 2000, c A-
3, to decide the various eligibility issues in dispute at an early stage of the proceedings.   

[3] Put another way, at this stage of regulatory appeal proceedings, indeed when such proceedings 
may well have concluded circa November 27, 2016 when Penn West failed to complete conditions of 
approval on time, there should be no ongoing argument or dispute related to eligibility issues.  
Contributing reasons to ongoing dispute, as to the eligibility issues listed below, are the AER did not make 
preliminary decisions at the appropriate times, decisions made were unclear, incomplete, devoid of 
discussion of the facts considered, and the AER failed to explain reasoning processes employed.   

[4] Leduc indicates that these alone are suffient reasons to conduct a regulatory appeal, provided of 
course that the AER continues to possesses jurisdiction to do so.  Whether or not the AER continues to 
possess jurisdiction turns on whether or not Approval No. 12447 has expired on its terms. 

[5] The” Braun Lands Owners” (as defined by Penn West) respectfully submit that it is trite law that 
the AER possesses no jurisdiction whatsoever to revive an expired approval.  They further submit that the 
AER does not, under any circumstances whatsoever, possess jurisdiction to reconsider, rescind, amend, 
replace, and particularly to approve transfer from Penn West, to Cedar Creek Energy Ltd., of that which 
no longer exists. 

[6] The main submissions and requests made hereby are for the AER to issue a preliminary decision 
as to whether or not Approval No. 12447 remains valid and whether or not the AER has retained 
jurisdiction to consider or grant the Extension Requests accordingly.  The Braun Lands Owners respectfully 
submit that the AER no longer has jurisdiction to consider any applications or submissions related to 
enhanced oil recovery by solution gas re-injection in the event Approval No. 12447 expired on its terms. 

https://www.canlii.org/en/ab/abca/doc/1987/1987abca172/1987abca172.html
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a) Recent Background and Other Facts 

[7] Recent background facts are as follows: 

1. For an extended period of time (possible since June of 2014) there has been no enhanced oil 
recovery by way of reservoir pressure maintenance, because produced solution gas has been 
flared and produced water has been trucked away for disposal elsewhere. 

2. An inability to use Sales Gas Pipeline No. 35962 is a contributing factor to the decision to apply 
for approval of an enhanced oil recovery scheme with a solution gas re-injection component, 
which factor was not mentioned in Notice of Decision No. 12447 dated August 26, 2016. 

3. On August 26, 2016 the AER issued: 

a) Approval No. 12447, which states on its face that it is subject to conditions stated therein 
and incorporates Penn West Application No. 1832419 (dated on or about June 17, 2015) 
by reference therein. 

b) Notice of Approval No. 12447 addressed to Mark Dorin (presumably on behalf of 
Objectors listed in Statements of Concern No. 30265 dated April 8, 2016), which 
constitute the only reasons for decision provided to the Braun Lands Owners. 

4. Circa August 30, 2016 Penn West advised Armisie field landowners that surface agreements had 
been assigned to Cedar Creek Energy Ltd. which company Penn West stated in the Submissions is 
contract operating Armisie Field for Penn West. 

5. By letter dated September 8, 2016 Cedar Creek Energy Ltd. was requested to ensure it obtained 
certain records from Penn West, particularly records proving that hazardous areas in and around 
the Armisie tank battery (Approval No. F-20254) had been assessed in accordance with the 
provisions of Section 8.090 of the Oil and Gas Conservation Rules, particularly subsections 
8.090(8) and 8.090(10) thereof and applicable Codes related thereto. 

6. Mark Dorin for the Braun Lands Owners filed an application dated September 23, 2016, which, 
inter alia, requested regulatory appeal of Approval No. 12447 dated August 26, 2016 on multiple 
grounds. 

7. By letter dated October 12, 2016 addressed to Mark Dorin, the AER, inter alia: 

a) acknowledged receipt of said Application dated September 23, 2016; 

b) acknowledged that said Application also sought reconsideration of a number of other 
licenses and approvals; 

c) stated that said October 12, 2016 letter of the AER related only to the regulatory appeal 
request, given AER file No. 1869031; 

d) clarified that the holder of Approval No. 12447 was still Penn West (Penn West had 
notified the Braun Lands Owners by letter dated Augusts 30, 2016 that it had assigned 
certain Armisie field surface leases to Cedar Creek Energy Ltd. as at April 01, 2016); and, 

e) requested additional information and set a deadline of October 24, 2016 for provision of 
such information to the AER. 
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8. On October 18, 2016 the AER wrote to Mark Dorin advising that certain correspondence would 
not be placed on the record, and stating that the AER looked forward to receiving a submission in 
response to the above-referenced October 12, request for information. 

9. Mark Dorin advised the AER by letter dated October 19, 2016 that no correspondence from the 
AER dated October 12, 2016 had been received. 

10. On October 19, 2016 the AER resent a letter dated October 12, 2016 to Mark Dorin and extended 
the deadline for submissions requested thereby to October 31, 2016. 

11. On October 31, 2016 Mark Dorin gave Notice to Cedar Creek Energy Ltd., copied to Penn West.  
Penn West and Cedar Creek were given Notice that they should, inter alia, contact the AER to 
explain or clarify, at minimum, that Penn West does not possess the necessary surface rights of 
entry to operate certain Armisie Field pipelines critical to enhanced oil recovery operations. 

12. On October 31, 2016, Mark Dorin filed submissions with the AER on behalf of Braun Lands Owners, 
which included a copy of the Notice dated October 31, 2016 referenced above and an e-mail from 
Mr. Alan Gagne sent to Mark Dorin on January 31, 2013.  Surveys of pipeline areas, for which 
surface rights are required by Penn West, and a standard form pipeline right-of-way agreement, 
were attached to Mr. Gagne’s e-mail. 

13. By Letter dated November 18, 2016 addressed to Mr. Shawn Milligan of Penn West, the AER 
requested Penn West, as the licensee of record, to respond to the subject request for regulatory 
appeal dated September 23, 2016 and related submissions dated October 31, 2016.  Said letter 
reads in part as follows: 

 “The AER notes that as Penn West is the current Licensee of record, we request 
Penn West to provide a response to Mr. Dorin’s submissions.  

Please provide your comments or any submissions by no later than 4:00 pm on 
December 12, 2016.” 

14. By letter to the AER dated November 18, 2016 sent on November 21, 2016, copied to Penn West, 
it was pointed out to the AER and Penn West by Mark Dorin that the deadline to make submissions 
provided to Penn West of December 12, 2016 was beyond the possible expiry dated of Approval 
No. 12447. 

15. On November 21, 2016 the AER sent a letter to Mark Dorin stating that it appeared Mark Dorin 
misunderstood the “order of filing” related to the regulatory appeal proceeding.  The AER stated: 

a) that Mark Dorin would have an opportunity to respond after Penn West’s submissions 
(deadline December 12, 2016) were received; and, 

b) the AER would not be accepting the letter dated November 18, 2016, send on November 
21, 2016, referenced above. 

16. Mark Dorin responded to the foregoing by letter dated November 21, 2016, copied to Penn West 
which, inter alia:  

a) quoted Section 4 of the Administrative Procedures and jurisdiction Act and suggested such 
legislation governs procedure (as opposed to any arbitrary “order of filing”); 
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b) suggested it is the AER that lacks understanding of procedure governed by Section 4 of 
the Administrative Procedures and Jurisdiction Act; 

c) requested the AER to simply say so it was dead set on (1) arbitrarily rejecting the 
applications of the landowners, (2) refusing to provide the facts in the AER’s possession 
related to what approvals the AER has and has not issued, (3) randomly deciding who may 
file submissions and applications and what portions of them may be ignored, and (4) 
ignoring the principles of natural justice; 

d) commented that it is no small wonder that irresponsible oil and gas operators feel they 
have the ability to do whatever they choose to do, and that the rule of law has been 
discarded in the waste bin at the AER along with the landowners’ applications and 
requests to be advised of the facts; and, 

e) which the AER clearly advised would not be placed on the official record or considered by 
any regulatory appeal decision maker(s). 

17. On or about November 27, 2016, three months passed from the date of Approval No. 12447, 
which contained expressed conditions as to what should occur within three months of the grant 
of approval. 

18. Circa November 28, 2016 and thereafter, various AER personnel were requested by Mark Dorin 
on behalf of the Braun Lands Owners to issue directions to cease flaring of Armisie field solution 
gas, and repeated many previous requests made to produce a copy of a flaring permit.  No flaring 
permit has ever been produced. 

19. Ms. Rondine Cabot of the AER responded to the above-referenced request on November 28, 2016 
and explained in part why solution gas flaring continues:  Cedar Creek Energy Ltd. was said to have 
intentions to on Approval No. 12447, which permitted solution gas re-injection according to 
certain terms and conditions of approval. 

20. On November 29, 2016 Penn West and Cedar Creek, with copy to Ms. Rondine Cabot and the Law 
Branch of the AER, were requested to answer a number of questions pursuant to the participant 
involvement provisions of Section 2 of AER Directive 056 within seven days, to which no response 
has been received. 

21. On December 12, Mark Dorin received from the AER and Penn West: 

a) A letter dated December 12, 2016 signed by Helen Bowker, Regulatory Appeals 
Coordinator, stating that uninvited correspondence would not be placed on the record or 
considered in making a decision on the regulatory appeal application. 

b) The Submissions of Penn West dated December 12, 2016. 

22. On December 14, Mark Dorin received, inter-alia from the AER: 

a) A letter dated December 12, signed by Mr. Gary Perkins, Associate General Counsel for 
the AER, copied to (former) legal counsel for Penn West (the “Perkins Letter”).  This letter 
addressed numerous matters (outside the regulatory appeal or reconsideration 
processes). 

b) A letter dated December 12, signed by AER employee Jennifer Steber, Executive Vice 
President, Stakeholder and Government Relations (the “Steber Letter”) 
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23. On December 14, 2016 Mark Dorin sent brief replies to the Perkins Letter and Steber Letter. 

24. By letter dated December 16, 2016 the AER invited Mark Dorin to make these submissions. 

25. By letter dated December 21, 2016, Cedar Creek Energy Ltd. made payment to owners of Braun 
Lands for annual compensation for the 2017 year by referencing a surface lease agreement dated 
January 1, 1962 and by mentioning only two of three active wells and sites previously said to have 
been leased pursuant to such agreement. 

26. By way of said application dated September 23, which requested regulatory appeal of Approval 
No. 12447 and other relief, a list of facts and other background information was provided, which 
are reiterated here and incorporated into these submissions by this reference. 

27. Documentary proof that Armisie Oil Company Limited, holder of two Armisie field well licenses 
within Braun Lands (Nos. 3490 and 3805) was provided to the AER, which is conclusive proof that 
such company was struck from the corporate record as at April 15, 1964. 

28. At the time such documentary proof was provided, databases such as Abudata showed that 
Armisie Oil Company Limited continued to be listed by the AER as a company entitled to hold well 
licences.  The AER was requested to review and amend its procedures in such regards. 

i) Comments on Clear Facts 

[8] It is trite law that: 

• By law, surface owners may not carry out well abandonment, including the abandonment 
provisions of AER Directive 079:  Surface Development in Proximity to Abandoned Wells.  Only the 
well licensee or a party directed by the AER may abandon, or re-abandon an oil well. 

• Armisie Oil Company Limited does not exist and cannot therefore abandon any well or reclaim 
any land used in operation of any well formerly licensed by such company.  These matters have 
been fairly raised, have patently not been dealt with by the AER, and are common to enhanced 
oil recovery as well as other issues including but not limited to any ability to develop Braun Lands 
for residential use. 

• Surface owners are indemnified by law from incurring any loss or damage whatsoever, including 
time spent, arising from issuance of a well licence, which includes the associated legal 
responsibility of a person with a working interest in the minerals to conserve, reclaim, and certify 
the land as properly reclaimed. 

[9] It is obvious from statements contained in the Perkins and Steber Letters that the writers were 
not aware of the facts, did not consider all facts, or that the facts relied on in issuance of such letters were 
patently incorrect. 
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b) Preliminary Eligibility Issues in Dispute 

[10] All issues in dispute are governed by a number of Alberta laws and regulations.  Citing binding 
judicial authority, the Braun Lands Owners argued in submissions dated October 31, 2016 that the 
statutory scheme in its entirety must be considered.  This has not been refuted by Penn West.  Penn West 
has made statements as to the irrelevancy of of certain documents, factors, or events.  Relevancy from a 
legal standpoint cannot be determined in a factual vacuum, absent consideration of all applicable aspects 
of the statutory scheme, or solely by consideration of policy when unique circumstances are factors. 

“[41]  The unique factors surrounding the Applicants’ case called for a more complete 
examination of the ERCB’s conduct and failure to do so went to the very heart of the 
EAB’s decision.  Expertise is not defined as applying a myopic view to issues.  Expertise 
has as it’s root an adaptive exploration of all relevant circumstances. 

[42]           The Board, in my view, breached the rules of natural justice by failing to make 
adequate inquiries in relation to the Applicants’ designation as licensees, in 
circumstances were there was clearly an issue to be investigated having regard to the 
potential consequences.” 

Sarg Oils Ltd. v. Environmental Appeal Board, 2005 ABQB 553 (CanLII) 

[11] The primary argument raised in objection to approval of a proposed enhance oil recovery scheme 
is that the AER failed to make adequate inquiries in relation to Penn West and abandoned well licensee 
designation as licensees, in light of clear evidence that such designations were in doubt. 

[12] Guidance for applicants seeking approval of an enhanced oil recovery scheme is provided by way 
of AER Directive 065: Resource Applications for Oil and Gas Reservoirs (“Directive 065”).  The first page of 
Directive 065 refers to the legal requirement of the AER to abide by any approved regional plans under 
the Alberta Land Stewardship Act, SA 2009, c A-26.8 (the “ALSA”). 

[13] Alberta Environment and Parks has established a website related to the ALSA, incorporated into 
AER Directive 065 by reference, which refers to property rights said, in no uncertain terms, to be 
fundamental to our democracy.  The subject website states the following and quotes from the Alberta Bill 
of Rights: 

“Fundamental to Our Democracy 

In no uncertain terms, the Government of Alberta will respect the property rights and 
other rights of individuals. 

 Property rights are, as one Albertan said during a task force public session, “the 
fundamental underpinnings of our democracy and society.” 

 Property rights are enshrined in Alberta’s Bill of Rights (2002), passed by the 
government of Peter Lougheed, in 1972, as follows: 

 “It is hereby recognized and declared that in Alberta there exist without 
discrimination by reason of race, national origin, colour, religion or sex, 
the following human rights and fundamental freedoms, namely: 

https://www.canlii.org/en/ab/abqb/doc/2005/2005abqb553/2005abqb553.html?autocompleteStr=2005%20ABQB%20553&autocompletePos=1
https://landuse.alberta.ca/PropertyRights/Pages/default.aspx
http://www.qp.alberta.ca/documents/Acts/A14.pdf
http://www.qp.alberta.ca/documents/Acts/A14.pdf
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 (a) the right of the individual to liberty, security of the person and 
enjoyment of property, and the right not to be deprived thereof except by 
due process of law ….” 

[14] Landowners are not to be deprived of safety or property rights except by due process of law.  As 
a government agency, the AER must respect this.  Any matter that relates to land rights is fundamental to 
our democracy and society.  Allowing an oil and gas developer, who does not lease mineral he does not 
own, to file an application with the AER, is like allowing a non-registered voter to vote.  Finding a registered 
landowner is not entitled to object to an oil and gas developer accessing mineral that lie beneath their 
lands, when whether not the minerals are leased is in reasonable doubt, is akin to allowing foreigners to 
vote in an election restricted to citizens for obvious democratic reasons. 

[15] Due process of law means that an adminstrative decision maker must interpret and conform to 
the law, not effectively vary the law by way of unfair process or making decisions without jurisdiction.  
Doing so effectively varies the law.  Variance of the law is reserved for elected officials in a democracy (a 
democratic principle reflected by the rule against collateral attack and AER rules). 

[16] In relation to entries upon the surface by oil and gas developers who do not own the land, due 
process of law in Alberta absolutely requires that the person seeking entry or entering upon the surface 
to conduct oil and gas operations must possess a clear right to access related minerals.  Only an “operator” 
as defined in the Surface Rights Act may seek or exercise a “right of entry”.  This is evident on a plain 
reading of the definition of “operator” in Section 1(h)(i) of the Surface Rights Act quoted below: 

(h) “operator” means 

 (i)    the person or unincorporated group of persons having the right to a mineral or the 
right to work it, or the agent of such a person or group of persons,  

[17] Section 2(2) of the Surface Rights Act provides clarity as to prevailing law when there is a conflict: 

“If there is a conflict between this Act and anything contained in any grant, conveyance, 
lease, licence or other instrument, whether made before or after the coming into force of 
this Act, with respect to right of entry in respect of the surface of any land incidental to 
any operations concerning mining, drilling, pipelines, power transmission lines or 
telephone lines, this Act prevails.” 

[18] Countless decision of the Surface Rights Board clearly establish that such Board relies on existing 
decisions made or administered by the AER to determine whether a person is an operator as defined in 
the Surface Rights Act.  That Board maintains, and the Court of Appeal of Alberta has upheld, that to do 
otherwise would be to frustrate the jurisdiction of the AER (pursuant to the rule against collateral attack).  
The leading authority on such matter is arguably that quoted below of McClung J.A. (as he then was): 

“I agree that the Appellant Windrift’s appeal from the order of the Alberta Surface Rights 
Board. Appeal #19535 must be dismissed. In my view the provisions of the Surface Rights 
Act including s.15(6) of the Act, prioritizes the existence of a well licence granted by the 
Energy Resources Conservation Board. It would be an astonishing proposition indeed if the 
Surface Rights Board could, in the exercise of its jurisdiction, deny entry to a well site, and 
in so doing, effectively repeal an earlier Energy Resources Conservation Board well licence 
and thereby frustrate the jurisdiction of the Energy Resources Conservation Board. 
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Nothing in the Act, let alone clear and permissive wording; supports the existence of that 
authority.” 

Windrift Ranches v. Alberta (Surface Rights Board), 1986 ABCA 158 (CanLII) at para 21 

[19] Eligibility issues in dispute are certainly not limited to eligibility of the “Braun Lands Owners” (as 
defined by Penn West in the Submissions) to request regulatory appeal of Approval No. 12447.  The main 
preliminary issues, which, as argued herein should have been decided at early stages, and which remain 
in dispute, which gave rise to the subject application for regulatory appeal, include the following issues: 

1. Has Penn West secured all necessary rights to the injection fluids, which rights are also required 
for Penn West to be eligible to seek or exercise entry upon the surface pursuant to the provisions 
of the Surface Rights Act? 

2. Was consent to the proposed scheme provided by all abandoned well licensees? 

a) Are all abandoned well licensees eligible to consent to the proposed enhanced oil 
recovery scheme? 

b) Should Penn West be the licensee of some if not all of the abandoned wells related to the 
proposed enhanced oil recovery scheme? 

3. Is an approved Emergency Response Plan in place that reflects the proposed enhanced recovery 
scheme and the nature of surface rights acquired by the Applicant Penn West, particularly as 
relates to the tank battery, governed by Section 3.2.5 of AER Directive 071? 

4. Was there an existing enhanced oil recovery scheme at the date of Application No. 1832419 and 
if so, was a facility license required, and if so, is the facility license valid and in place? 

5. On a balance of probabilities, did Application No. 1832419 have the potential to affect or vary the 
rights of any of the Objectors who filed Statements of Concern No. 30265? 

6. On a balance of probabilities, did issuance of Approval No. 12447 have the potential to affect or 
vary the rights of the Braun Lands Owners or the regulatory appeal Appellants? 

7. What portions of the subject South Half of Section 4-52-25 W4M is Penn West entitled to occupy 
to conduct the surface activities necessary to carry out the proposed enhanced oil recovery 
scheme? 

a) From a legal standpoint, are all wells, facilities, and pipelines in place on the surface 
whereby Penn West can carry out the proposed enhanced oil recovery scheme? 

b) What body or person with jurisdiction (including prioritized or primary jurisdiction as per 
Windrift Ranches (supra)) decides issues in dispute related to what constitutes a fair, 
sound, and reasonably necessary surface area to safely and legally conduct a activity 
approved or adminstered by the AER? 

8. Are the foregoing issues moot by reason that Approval No. 12447 has expired on its terms? 

9. Should flaring of Armisie field solution gas referenced in Notice of Approval No. 12447, expressly 
prohibited by existing Approval No. F-20254 and governing regulations, be allowed to continue in 
the event that Approval No. F-20254 has expired on its terms? 

https://www.canlii.org/en/ab/abca/doc/1986/1986abca158/1986abca158.html?autocompleteStr=Windrift%20Ranches%20v.%20Alberta&autocompletePos=1
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[20] Issues 1-7 above were not set our or discussed by the AER in issuance of Approval No. 12447, 
which in large part gave rise to the subject request for regulatory appeal of such Approval. 

[21] Issue 8 becomes the key issue in dispute at the present time.  The Braun Lands Owners 
respectfully submit that Requests B above or the Extension Requests as defined are cogent evidence that 
Penn West has not met the terms and conditions of Approval No. 12447 within the time frame or 
deadlines stated in such Approval, and that Penn West also believes Approval No. 12447 has expired on 
its terms (as do the Appellants).    If such is the case, all issues other than Issue 9 above are moot points. 

[22] The Braun Lands Owners respectfully submit that the AER is entitled to expeditiously find that 
Approval No. 12447 has expired on its terms and to close regulatory appeal proceedings to ensure those 
who have no interest in them are not complicating the matters, and the AER is hereby requested to do 
so.   

[23] It is suggested that the foregoing is sufficient argument for the AER to grant the above request.  
Further submissions in such regard are provided in Sections III and IV in the event the AER does not agree. 
Other related requests are made in Section VI(a) and VI(b).  

c) Procedural Matters Particularly Preliminary Procedure 

[24] The Braun Lands Owners submit that the decision of the Court of Appeal of Alberta in Leduc (No. 
25) v. Local Authorities Board, 1987 ABCA 172 (CanLII) provides more than sufficient guidance on eligibility 
issues, which are to be decided at an early stage of any administrative proceeding.  The paraphrased 
principles set out at paragraphs 9-13 of Leduc are: 

1. The administrative body must ensure that those persons with a serious interest in the proceeding 
are fairly heard. 

2. At the same time, the administrative body must protect itself, and the legitimate parties to the 
hearing, from having the whole proceeding complicated and made more expensive by those with 
no real interest at stake. 

3. The AER, by the nature of its task, is bound to make its ruling at an early stage of the proceeding.  

4. The AER is bound to rule fairly on a balance of probabilities whether the hearing has the potential 
to affect or vary a person’s rights given the variations in result possible at the conclusion of the 
proceeding. 

[25] Pursuant to Leduc, the AER was bound to protect itself and the Braun Lands Owners, who are 
clearly legitimate parties to any proceeding related to the lands they own by way of guaranteed ownership 
rights, from expense and any complications caused by Penn West in the event Penn West has no real 
mineral interest at stake.  The AER was and still is similarly bound to protect itself and landowners from 
the involvement of Cedar Creek Energy Ltd. by virtue of assignments Penn West claims: 

• Occurred as at April 1, 2016 (letter to landowners). 

• Occurred as at August 30, 2016 (position taken in the Submissions). 

• Shall occur in future as to assignment of Approval No. 12447 (after a transfer of Well Licence No. 
3609, or the well designated for injection of enhanced oil recovery fluids, has occurred (as stated 
in the Submissions). 

https://www.canlii.org/en/ab/abca/doc/1987/1987abca172/1987abca172.html
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i) Historical Facts in the Public Domain 

[26] As the Braun Lands Owners have repeatedly and consistently argued and pointed out to the AER, 
as evidenced by all manner of documentary evidence in the public domain, and numerous binding 
previous decisions, which previous decisions may not be collaterally attacked in any enhanced oil recovery 
scheme proposal consideration or approval process: 

1. There is reasonable if not extreme doubt as to the eligibility of licensees, including but not limited 
to Penn West, to hold eight well licenses related to freehold minerals registered in the name of 
Jessie Eileen Watson.  The related and indisputable facts are: 

a) The related Petroleum and Natural Gas Lease (defined by Penn West as the “Watson 
Lease”) is said to be dated August 20, 1950. 

b) Penn West admits and/or does not dispute that the only available copy of the Watson 
Lease has not been properly executed by the Lessors or the Lessee named therein. 

c) When Armisie Oil Company Limited assigned the Watson Lease to Denison Mines Ltd., 
which assignment is said to have occurred on August 24, 1962: 

(i) Only three of five related wells were transferred to Denison Mines Ltd (the 
remainder remain illegally licensed by Armisie Oil Company, by virtue of the 
indisputable and proven fact that such company ceased to exist on April 15, 1964, 
whereby it was ineligible to hold any well licence after such date pursuant to the 
provisions of Section 20(a) of the Oil and Gas Conservation Act). 

(ii) No caveat related to the Watson Lease had been registered on the certificate of 
title No. 35D119 (TAB 1) registered in the name of Jessie Eileen Watson. 

d) Caveat No. 4640 MX (TAB 2) relating to the Watson Lease was filed on October 22, 1962 
by Denison Mines, which registration and the date that Jessie Eileen Watson signed the 
Watson Lease are subsequent to the January 1, 1962 dates of three surface lease Penn 
West relies on to operate within the South Half of Section 4-52-25 W4M. 

e) Operations related to six oil wells, a central tank battery, and five oil effluent pipelines 
commenced in 1952 and were operational by 1953 at latest.  Penn West has not disputed 
these facts previously stated by landowners in the September 23, 2016 application. 

f) Related to the foregoing, no surface or mineral leases were caveated on Certificate of 
Title No. 35D119 registered in the name of Jessie Eileen Watson, who owned the related 
freehold mineral rights, and who owned the related surface rights, until circa December 
of 1961 (TAB 3).  Indeed no surface lease has ever been caveated on said Certificate of 
Title No. 35D119 related to operations that commenced circa 1951 – 1953. 

g) Jessie Eileen Watson sold all surface rights owned by her within the subject lands to Dunn 
Holdings Ltd., which transfer was completed in December of 1961 (TAB 3).   Denison 
Mines filed the first surface lease caveats, Nos. 4404 MT and 6577 MS in October of 1962 
(see Braun Certificate of Title at TAB 4), subsequent to the approval of transfer of well 
licence Nos, 2713, 3078, and 3609 related to the subject Disposal or Injection Well 
(Licence No. 3609), which transfer approval was granted on October 24, 1962. 
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2. The procedures whereby the AER would protect itself, surface owners, and indeed the freehold 
mineral owner related to the Watson Lease, as per Leduc, include the following: 

a) The primary procedure is legislated by Section 16(2) of the Oil and Gas Conservation Act: 

(i) The AER was entitled, if not required pursuant to Leduc, the expectations of the 
Legislature, the related principles of natural justice, and in required assessment of 
jurisdiction, as a preliminary matter, to request Penn West and other well licensees 
to prove they possess a working interest in all related minerals and injection 
substances by way of a valid lease agreements. 

(ii) If such licensees are unable prove they possess a leased interest in related 
substances, the AER is entitled, if not required, to exercise its broad discretion to 
protect itself as well as the guaranteed rights of mineral and surface owners by way 
of review and variance of the related well licenses. 

b) Additional procedure is for the AER to use its broad investigatory powers and deemed 
expertise to review documentary evidence in the public domain, which the AER is most 
entitled to do without introducing its own evidence as indicated by the following 
authority: 

“With respect to Elk Point’s argument that the Board violated the rules of 
natural justice in conducting an investigation of Elk Point, it refers to three 
documents: a corporate search, status of the reclamation certificate and a 
document entitled ‘List of Mineral Holders for Recovery of Rental 
Applications’.  As I said above, these documents are non-controversial.  The 
rule against administrative tribunals conducting their own inquiries (other 
than those who have been granted the right to investigate) is to ensure that 
one or both sides have seen all the evidence that the Board considers and to 
avoid the appearance that the Board is entering into the arena in adducing 
evidence.  The documents obtained here were all documents of public record 
which simply confirmed the status of Elk Point and its relationship to the land 
in question.  In my view, obtaining those documents did not violate the rules 
of natural justice. 

(Emphasis added.) 

  Elk Point Resources Inc. v. Bingeman, 2003 ABQB 144 (CanLII) at paragraph 15 

[27] There is no question that the AER has been granted the right to investigate, and is expected to do 
so by the Legislature, using its full investigatory powers if necessary, to provide low cost, expedient, 
expert, administrative decisions, when requested to do so by a potentially injured party or a party seeking 
to benefit.  Such is the function of all administrative tribunals, particularly those granted broad discretion, 
and investigative powers in specialized disciplines, which attract deference on judicial review. 

[28] Moreover, by way of submissions dated October 31, 2016, the Braun Lands Owners argued that, 
on a balance of probabilities measured by factors used by the Supreme Court of Canada (SCC) to gauge 
duty of procedural fairness and potential for injustice, there was a significant potential for injustice and 
for their rights to be potentially and directly adversely affected.  They additionally argued many issues 
have never been adjudicated creating an unacceptable potential for injustice.  Penn West has not disputed 
this. 

https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb144/2003abqb144.html?autocompleteStr=Elk%20Point%20Resources%20Inc.%20v.%20Bingeman&autocompletePos=2
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[29] In Part 2(E) of said October 31, submissions they argued that, as held by the SCC in Baker,1  when 
a procedure is legislated or followed in practice, it is a legitimate expectation for the challenger of an 
administrative decision to expect the decision maker to adhere to procedure. 

[30] Pursuant to the provisions of Section 3.012(a) and 3.012(b) of the Oil and Gas Conservation Rules 
and the Interpretations Act provisions quoted herein, eight Armisie field well licenses (and any related 
surface rights of entry) must be reviewed and varied in the event the licensee cannot prove related 
minerals are leased pursuant to the legislated procedure set out in Section 16(2) of the Oil and Gas 
Conservation Act.   

[31] The legislated remedy the landowners are entitled to, in the event all related mineral and surface 
rights have not been maintained, which is a definite possibility here, is mandatory abandonment.  Section 
3.012(a) and 3.012(b) of the Oil and Gas Conservation Rules read as follows: 

“3.012   A licensee shall abandon a well or facility 

a) on the termination of the mineral lease, surface lease or right of entry, 

b) where the licensee fails to obtain the necessary approval for the intended purpose 
of the well, if the licensee does not hold the right to drill for and produce oil or gas 
from the well,” 

[32] The following matters impact the AER’s jurisdiction to issue Approval No. F-20254 and are subject 
to review on a correctness or reasonableness standard:  The related wells are those completed to minerals 
related to the Watson Lease listed below, four of which are located within Braun Lands.  

Licence No. Status   Unique Identifier  Surface Owner 

1. 0075094    100/02-04-052-25W4/0  Singh 
2. 0003609    100/03-04-052-25W4/0  Singh 
3. 0082810    102/03-04-052-25W4/0  Singh 
4. 0075203    100/04-04-052-25W4/0  Singh 
5. 0003490  (abandoned)*  100/05-04-052-25W4/0  Braun et al 
6. 0003078     100/06-04-052-25W4/0  Braun et al 
7. 0002713     100/07-04-052-25W4/0  Braun et al 
8. 0003805  (abandoned)*  100/08-04-052-25W4/0  Braun et al 

* Denotes license in the name of nonexistent Armisie Oil Company Limited 

The Armisie tank battery facility, Approval No. F-20254, could also be affected. 

d) Procedural Submissions of Penn West 

[33] Penn West argued by way of the Submissions, which the AER may no longer possess jurisdiction 
to consider, that a certain test or procedure, said to have been advocated by the AER in the past, was 
applicable to Braun Lands Owners providing their eligibility to file the subject request for regulatory 
appeal.  The subject passage is quoted below from the Penn West’s Submissions: 

                                                           
1 Baker v. Canada (Minister of Citizenship and Immigration), 1999 Can LII 699 (SCC)  

 

https://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html?autocompleteStr=Baker&autocompletePos=1
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“In an AER decision respecting participatory rights for the Canadian Natural Resources 
Limited ("CNRL") Kirby Application No. 1712215 dated March 27, 2014 (AER Letter 
Decision in respect of the Oil Sand Environmental Coalition ("OSEC")), the AER dismissed 
OSEC's requested to participate in a hearing of CNRL's Kirby Application pursuant to 
section 9(3) of the Rules on the basis that OSEC had not demonstrated that it may be 
directly and adversely affected by a decision of the AER regarding the application. The 
AER cited with approval the following passage from the Environmental Appeals Board 
("EAB") decision in Tomlinson v Director, Northern Region, Operations Division, Alberta 
Environment and Sustainable Resource Development, re: Evergreen Regional Waste 
Management Services Commission (03 April 2013), Appeal No. 12-033-ID-1 (A.E.A.B.): 

[28] What the Board looks at when assessing the directly affected status 
of an appellant is how the appellant will be individually and personally 
affected. The more ways in which the appellants is affected, the greater 
the likelihood of finding that person directly affected. The Board also looks 
at how the person uses the area, how the project will affect the 
environment, and how the effect on the environment will affect the person's 
use of the area. The closer these elements are connected (their proximity), 
the more likely the person is directly affected.” 

[34] The “OCEC” and “Tomlinson” matters cited by Penn West, particularly the Tomlinson decision of 
the Environmental Appeals Board: 

• Is based on authority of Justice McIntyre of the Court of Queen’s Bench of Alberta in the matter 
cited as Court v. Alberta Environmental Appeal Board, 2003 ABQB 456 (CanLII) (“Court”) in which 
McIntyre J, relied on the decision of the Appeal Court of Ablerta in Leduc cited above. 

• Are highly distinguishable from the present matter in the following regards: 

o Unlike the Braun Lands Owners, the parties claiming they were directly and 
adversely affected by environmental approvals in Tomlinson and Court did not 
own the land related to the approvals that were subject to statements of concern 
and regulatory appeal requests filed in those matters. 

o Unlike the Braun Lands Owners the OCEC coalition appear to have been 
intervenors – the intervenors did not appear to own the land related to the 
approvals, statements of concern, and regulatory appeal requests. 

o Unlike Penn West, the Approval Holders (a landfill operator or owner and a gravel 
pit operator or owner respectively) in Tomlinson and Court appear to have owned 
the surface rights related to the approvals that were subject to statements of 
concern and regulatory appeal requests. 

• Confirm that the issue of eligibility is to be decided as a preliminary matter. 

[35] Paragraph 28 of the Environmental Appeals Board decision in the Tomlinson matter, quoted by 
Penn West in the Submissions and provided above, follows a review of a four part test set out by Justice 
McIntyre at paragraph 67 in Court relying on Leduc, the first part of which is quoted below: 

“First, the issue of standing is a preliminary issue to be decided before the merits are 
decided...” 

https://www.canlii.org/en/ab/abqb/doc/2003/2003abqb456/2003abqb456.html?searchUrlHash=AAAAAQBGQ291cnQgdi4gRGlyZWN0b3IsIEJvdyBSZWdpb24sIFJlZ2lvbmFsIFNlcnZpY2VzLCBBbGJlcnRhIEVudmlyb25tZW50IAAAAAAB&resultIndex=2
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[36] The Braun Lands Owners submit that the Submissions of Penn West and existing case law support 
the conclusions that the AER should have decided the issues of Penn West’s standing to file Application 
No. 1832419 and/or the standing of Objectors to file Statements of Concern No. 30265, as preliminary 
issues at the relevant times, before launching into and deciding the merits of Penn West Application No. 
1832419, as landowners repeatedly requested the AER to do (the AER failed to do so). 

[37] Similar issues arise now:  Approval No. 12447 has or may have expired on its terms, whereby the 
Braun Landowners submit that a preliminary decision is also required prior to the AER accepting, 
considering, or acting on the Extension Requests.  The AER is hereby requested to re-assess its jurisdiction 
by way of a written preliminary decision as to expiry of Approval No. 12447 and whether or not the AER 
continues to possess jurisdiction. 

[38] However, the issues of proximity need not necessarily be proven as per the Submissions of Penn 
West related to paragraph 28 of Tomlinson.  Penn West would mislead the AER into believing that a right 
of entry to the entirety of Braun Lands was granted, which cannot be the case by law, and is in fact not 
the case.  Penn West would apparently mislead the AER to consider that the Braun Owners are non-
resident in considering proximity issues.  Resident or not, under the Surface Rights Act, all surface rights 
cannot be transferred from a registered owner to any holder of an approval administered by the AER. 

[39] The undisputed facts that Penn West has not cured the trespass commenced by its predecessors, 
at minimum as to three active pipeline areas, and that Penn West has not conserved and reclaimed or 
certified as reclaimed, a portion of Braun Lands affected by a 2004 pipeline break and spill, are cogent 
evidence that the surface rights owned and retained by the Braun Lands Owners are adversely affected, 
contrary to what is stated in Notice of Approval No. 12447. 

[40] The foregoing are evident on a plain reading of Section 15 of the Surface Rights Act.  No surface 
right of entry may be acquired or exercised unless and until an offer is made to the surface owner. 

[41] The Braun Lands Owners have clearly proven, and Penn West has not refuted, that no offer has 
ever been made to them to expand any right of entry acquired by Penn West to an area that exceeds 8.06 
acres within their lands.  The Amendment to Surface Lease (Padsite) agreements, which Penn West claims 
granted an expanded right of entry, that covers the entirety of Braun Lands, proposed an interest as to 
8.06 acres within Braun Lands, no more.  Penn West’s claims in such regard are without merit, and may 
not be considered accordingly.  The AER may have considered such claim (this is not clear). 

[42] Penn West’s claims in such regards are potentially fraudulent if made to avoid making payment 
or to avoid land reclamation responsibilities.  Accordingly the AER is respectfully advised to heed what 
was held by Laycraft C.J.A. in Leduc, and protect itself and those with real interests in the land, freehold 
minerals, and the proceedings, by finding that Approval No. 12447 has expired on its terms, causing Penn 
West to re-apply properly for approval of any enhanced oil recovery scheme. 

[43] As Armisie Oil Company failed to file caveats during the 1950’s as to leased minerals, Penn West 
has similarly filed no caveat related to Amendment to Surface Lease (Padsite) agreements, or put another 
way, Penn West has not protected its claim to an “expanded” right of entry that covers the entirety of 
Braun Lands, nor would Penn West dare to do so given the actual facts. 

[44] In belatedly attempting to explain why the AER now says it dismissed an applications made by the 
Braun Lands Owners dated May 4, 2015, the AER stated circa December 12, 2016, by way of the Perkins 
Letter, that it possesses no authority to decide matters of tenure first raised in 2005.  We disagree.   
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[45] Such position is also inconsistent with the decision of the Environmental Appeals Board at 
paragraph 35 of Tomlinson referenced by Penn West (quoted below). 

[46] Real interests in property or minerals acquired by way of a lease agreement should be caveated 
on title, which is standard oil industry practice as to mineral and surface leases.  This was dealt with by 
the Environmental Appeal Board at paragraph 35 of Tomlinson quoted below: 

“No evidence was provided to the Director or Approval Holder to rebut the Appellant’s 
statement that she leases the properties.  The Director merely argued there was no record 
of any lease registered on land titles.  Although that may be the prudent way to 
demonstrate there is an interest in the property. It is not a common practice within the 
agricultural community when the lease arrangments are between neighbors.  These lease 
agreements are often on an annual basis, so they often do not consider it necessary to 
register the interest on title.  Failure to register the interest on title is not a basis to deny 
standing to an appellant if it is shown they have an economical use of the lands through 
an agreement with the landowner.” 

[47] Penn West has not shown, and cannot show, that it has an economical use of the entirety of Braun 
Lands through an agreement with the Braun Lands Owners for the simple reasons that there is no 
agreement that grants use of the entirety of Braun Lands to Penn West, and there is no related approval.  

[48] Moreover, pursuant to binding judicial authority, and contrary to what is stated in Notice of 
Appeal No. 12447, the courts have found that it is the AER, not the Surface Rights Board as the AER 
presumably believes, that stipulates what portion of a titled parcel of land is to be leased.  Such are 
matters of overlapping jurisdiction dealt with by the Surface Rights Board with judicial authority on many 
occasions. 

“The applicants are companies that lease lands on which they operate well sites. The 
leased areas are located within parcels used for farming operations. These leases 
frequently include lease trails (access roads) and lease sites (the working well areas). The 
amount of land leased is stipulated by the Alberta Energy Regulator (AER) to provide for 
necessary spacing between machinery, equipment, buildings and structures. The 
stipulated land area also provides for development setback requirements. There are both 
AER setbacks for exploratory well sites, and setbacks required by municipal bylaws for 
indicated parcels.” 

(Emphasis added.) 

Canadian Natural Resources Limited and Trident Exploration Corp v Red Deer 
(County), 2015 ABQB 220 (CanLII) (“Red Deer County”) at paragraph 13 

[49] At paragraphs 22 - 26 of Mueller v. Montana Alberta Tie Line, 2011 ABQB 738 (CanLII) Justice 
Miller made a similar observation.  Justice Miller quoted from and adopted excerts from an unpublished 
paper presented in the past at a bar association meeting by now Justice of Appeal Brian K. O’Ferrall: 

“The most important thing to be aware of in surface rights is that notwithstanding that 
the right of entry orders are obtained from the Surface Rights Board, it is the Energy 
Resources Conservation Board which really grants the right to enter... 

...In Surface rights, it is the E.R.C.B. which determines whether the entry is fair, sound and 
reasonably necessary... 

https://www.canlii.org/en/ab/abqb/doc/2011/2011abqb738/2011abqb738.html?autocompleteStr=2011%20ABQB&autocompletePos=1
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In discharging its jurisdiction to grant right of entry orders the Board is essentially a 
“rubber stamp”. That is, once the E.R.C.B. has issued a permit for the particular facility, 
the Surface Rights Board (assuming the documentation is in order) has no choice but to 
issue a right of entry order so long as the permit possessed by the company authorizes it 
to seek right of entry onto the particular lands. 

The Board’s other jurisdiction, that of determining compensation, is its most important 
jurisdiction. The Board essentially is a compensation tribunal... 

[Emphasis added is that of Justice Miller] 

[50] There is no approval administered by the AER to effectively be “rubber stamped” or mirrored by 
a claim to surface rights by Penn West that cover the entirety of Braun Lands.  All approvals and related 
surveys were produced by the Braun Lands Owners in filing Statements of Concern No. 30265 and a 
request for regulatory appeal of Approval No. 12447.  There is no approval that states or implies that the 
entirety of Braun Lands (presently some 103.8 acres) is required for Penn West’s operations. 

[51] In fact Penn West or its predecessors have surveyed all sites and roads in use, total 8.06 acres, 
and all pipeline areas, total 4.59 acres, for a total area reasonably required of 12.65 acres within Braun 
Lands.  As evidenced by Penn West surveys provided with the October 31, submissions of the Braun Lands 
Owners, in fact Penn West surveyed the three pipeline areas for which no surface rights of entry have 
ever been acquired as 3.59 acres total.  As such it is potentially fraudulent, and patently absurd, for Penn 
West to argue that: 

• Any “expanded” right of entry may not be acquired pursuant to the Surface Rights Act.  Rather a 
second adjacent area must be acquired (as held by the Surface Rights Board – see Longview Oil 
Corp v. Lloyd Marvin Young, 2013 ABSRB 299 (CanLII)). 

• That 91.5 acres of valuable urban lands are required to operate pipelines when Penn West has 
surveyed the area reasonably required for pipelines operated by trespass to be 3.59 acres. 

e) Jurisdiction to Grant the Extension Request 

[52] The Braun Lands Owners agree with what is implied by the Extension Requests of Penn West:  
They find and argue that there has been a cogent change in circumstance - Approval No. 12447 may have 
expired and/or in fact did expire on its terms, whereby the AER may no longer possess jurisdiction or 
patently does not possess jurisdiction to consider any regulatory appeal request or any submissions 
related thereto filed after the date of expiry of Approval No. 12447. 

[53] The Braun Lands Owners take the position, and respectfully submit, that unless the AER has, or is 
prepared to, and may within jurisdiction, rehear all matters pursuant to the provisions of Section 42 of 
the REDA in considering the Extension Request as defined above, the Dismissal Request of Penn West as 
defined above, and the request for regulatory appeal No. 1869031 filed on or about September 23, 2016 
by the Braun Lands Owners, are collectively rendered moot. 

[54] The Braun Lands Owners repeat that it is trite law that the AER possesses no jurisdiction 
whatsoever to revive an expired approval.  They further submit that the AER does not, under any 
circumstances whatsoever, possess jurisdiction to reconsider, rescind, amend, replace, or to approve 
transfer from Penn West, to Cedar Creek Energy Ltd., of that which no longer exists (Approval No. 12447, 
potentially at minimum, if not factually and by law). 

https://www.canlii.org/en/ab/absrb/doc/2013/2013absrb299/2013absrb299.html?autocompleteStr=Longview%20Oil%20Corp.%20v.%20Y&autocompletePos=1
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[55] The Braun Lands Owners further submit respectfully that the AER does not possess sufficient 
discretion or jurisdiction to consider or grant the Extension Requests, which they submit are late and were 
made outside of due process, in an incorrect venue, pursuant to proceedings that automatically closed 
when Penn West failed to meet the conditions of Approval stated on the face of Approval No. 12447. 

[56] In the event that the AER has considered, or may or shall consider, the Extension Requests, the 
Braun Lands Owners hereby, and with respect, challenge the AER’s jurisdiction to do so.  They additionally 
request that the AER make a reasoned preliminary finding in writing as to jurisdiction to consider and act 
on the Extension Requests, as well as whether or not it is procedurally fair, just, and sound to launch into 
any consideration of the Extension Requests prior to re-assessing AER jurisdiction to continue with 
regulatory appeal proceedings. 

[57] The Braun Lands Owners rely on the decision of Cawsey J. of the Court of Queen’s Bench of Alberta 
in Central Western Railway v. Alberta (Surface Rights Board), 1987 CanLII 3211 (ABQB) at paragraph 39: 

“....The board has failed to give the applicant an opportunity to question the board’s 
constitutional jurisdiction. Every tribunal whether it be judicial, quasi-judicial or 
administrative must be satisfied of its jurisdiction before it enters into an inquiry or makes 
an order. Any order made without jurisdiction would be void and the denial by the board 
of a right to challenge its jurisdiction is fundamental and the board has in its denial 
committed a jurisdictional error.”   (Emphasis added.) 

[58] Statements of Concern No. 30265 were patently a denied challenge to the AER’s jurisdiction to 
consider Penn West Application No. 1932419 and to issue Approval No. 12447.  There is an obvious error 
of jurisdiction whereby, in addition to possible expiry, Approval No. 12447 is allegedly void. 

[59] The Braun Lands Owners respectfully request the AER to use its broad discretion to expediently 
find that Approval No. 12447 has expired on its terms, whereby the AER possesses insufficient jurisdiction 
to accept or consider Penn West’s Submissions related to Regulatory Appeal Request No 1869031, filed 
with the AER more than thirty days after issuance of Approval No. 12447 dated August 26, 2016, as well 
as any previous submissions of the Braun Lands Owners filed prior to any expiry of Approval No. 12447. 

f) Jurisdiction to Use Documents in the Public Domain to Make Findings of Fact and Law 

[60] Precedent that the AER may investigate by review of documents in the public domain, and by 
requiring Penn West to show it has leased interests in land, not caveated on title, are Tomlinson at 
paragraph 35 and Elk Point Resources Inc. v. Bingeman at paragraph 15, both quoted above. 

[61] The Braun Lands Owners submit that the AER has broad investigatory powers under its enabling 
statutes, particularly Sections 140, 141 and 144 of the Environmental Protection and Enhancement Act to 
review surface lease documents, particularly those not caveated on title, to determine the facts and make 
low cost decisions of fact and law in accordance with deference given to the AER by the courts.  This much 
is a reasonable expectation of our courts and thus of any landowner. 

[62] The Braun Lands Owners submit that it was incorrect and patently unreasonable for the AER to 
find, by way of Notice of Approval No. 12447, that surface rights issues fairly raised by Armisie field 
Landowners were in the jurisdiction of the Surface Rights Board, particularly without stating whether or 
not issues other than compensation were raised by them.  It is extremely clear, by way of judicial authority, 
that the courts have found that the Surface Rights Board is primarily a compensation tribunal, whereby 
all other issues are decided by the license issuer pursuant to prime or overriding jurisdiction. 

https://www.canlii.org/en/ab/abqb/doc/1987/1987canlii3211/1987canlii3211.html?autocompleteStr=Central%20Western%20Railway%20v.%20Alberta&autocompletePos=1
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g) The Four Principles Related to Proof of Eligibility to Request Regulatory Appeal 

[63] Pursuant to the authority of three decisions attached (Leduc, Tomlinson and Court), the Braun 
Lands Owners respectfully submit that they are not required to conclusively prove that they are persons 
directly and adversely affected by Approval No. 12447 when filing a regulatory appeal.  By way of reliance 
on Tomlinson, Penn West appears to agree that, as Justice McIntyre found in Court at paragraphs 67 – 71,  
when the appellant related to a regulatory appeal request does not own the land related to the 
approval being appealed, the four principles to be considered by the AER, and observed if applicable 
based on the facts, are the following: 

1. First, the issue of standing is a preliminary issue to be decided before the merits of the regulatory 
appeal are decided. 
 

2. Second, the appellant must prove, on a balance of probabilities, that he or she is personally 
directly affected by the approval being appealed. The appellant need not prove that the personal 
effects are unique or different from those of any other Albertan or even from those of any other 
user of the area in question.  (Note that even the area in question is in dispute or is not clear.) 
 

3. Third, in proving, on a balance of probabilities, that he or she will be harmed or impaired by the 
approved project, the appellant must show that the approved project will harm a natural resource 
that the appellant uses or will harm the appellant’s use of a natural resource. The greater the 
proximity between the location of the appellant’s use and the approved project, the more likely 
the appellant will be able to make the requisite factual showing. 
 
As evidenced by paragraph 70 of Court, Justice McIntyre relied on and quoted from an 
Environmental Appeal Board case identified as Bildson at paragraph 33 as follows: 

 
“What is “extremely significant” is that the appellant must show that the 
approved project will harm a natural resource (e.g. air, water, wildlife) which the 
appellant uses, or that the project will harm the appellant’s use of a natural 
resource. The greater the proximity between the location of the appellant’s use of 
the natural resource at issue and the approved project, the more likely the 
appellant will be able to make the requisite factual showing. Obviously, if an 
appellant has a legal right or entitlement to lands adjacent to the project, that 
legal interest would usually be compelling evidence of proximity. However, having 
a legal right that is injured by a project is not the only way in which an appellant 
can show a proximity between its use of resources and the project in question.”   

(Emphasis added.) 

4. Fourth, the appellant need not prove, by a preponderance of evidence, that he or she will in fact 
be harmed or impaired by the approved project. The appellant need only prove a potential or 
reasonable probability for harm. 

[64] In holding in the Court matter that the issue of standing is to be a preliminary issue, Justice 
McIntyre relied on the decision of the Court of Appeal in Leduc at paragraphs 11 and 12, in which Laycraft 
C.J.A., at paragraph 9, stated that the definition of a “party” set out in Administrative Procedures Act R.S.A. 
1980 c. A-2 caused the court some difficulty.   

The definition of a “party” in Section 1(b) of the legislation has not changed and reads as follows: 
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“party” means a person whose rights will be varied or affected by the exercise of a 
statutory power or by an act or thing done pursuant to that power; 

Chief Appeal Justice Laycraft stated the following at paragraphs 11 and 12 of Leduc: 

“If the section is to be construed as requiring the person proposing to intervene to show 
with certainty that his rights will be affected, how is he to do it? A tribunal cannot know 
with any certainty at the start of the hearing what the proceeding will involve. The only 
certain way to determine that would be to require each person to call evidence on the 
point. In the present case, Mr. Zajes would presumably be forced to call enough evidence 
to establish the potential for a serious effect on him if the proposed annexation takes 
place. That would be to force him to succeed on the principal issue in the hearing before 
he has a right to appear in it, which in our view would be applying the statute to bring 
about an absurd conclusion. On the other hand, if the Board were required to wait until 
the petitioning City had called evidence as to the effect of annexation and that had been 
answered by the other parties, the hearing would be virtually completed before the 
preliminary question of who are to be parties could be answered. Meanwhile, would those 
seeking status be permitted to take part? 

In our view, the legislature cannot have intended that degree of certainty in this definition. 
The overriding purpose sought to be achieved by the Administrative Procedures Act is 
fairness in the administrative process. The Board must ensure that those persons with a 
serious interest in the proceeding are fairly heard. At the same time, it must protect itself, 
and the legitimate parties to the hearing, from having the whole proceeding complicated 
and made more expensive by those with no real interest at stake. The Board, by the nature 
of its task, is bound to make its ruling at an early stage of the proceeding. It is bound to 
rule fairly on a balance of probabilities whether the hearing has the potential to affect or 
vary a person’s rights given the variations in result possible at the conclusion of the 
hearing.” 

(Emphasis added.) 

[65] Appended to Approval No. 12447 is Appendix A, which outlines the subsurface area of approval 
as that portion of the Armisie field Blairmore pool in the south half of Section 4-52-25 W4M and the north 
half section of Section 33-51-25 W4M.  Penn West stated in the Submissions that: 

• Approval No. 12447 applies only to the well with Licence 3608 at 3-4-52-25 W4M within Singh 
Lands, thereby implying that Braun Lands are adjacent; 

• the Braun Lands owners are non-resident, implying that this factor relates to proximity and thus 
eligibility to file a regulatory appeal; 

• the Braun Lands Owners were aware of oil and gas activity when they purchased their lands, which 
is true but fails to recognize the facts:  that much of such activity commenced without rights of 
entry having been acquired, as well as subsequent to such land purchase, based on non-existent 
rights of entry, which pipeline licensees claimed to have previously acquired, when such was not 
the case by law and in fact; and, 

• that H2S emissions (more properly gas venting) would be reduced by solution gas injection, which 
is disputed on the facts and for technical reasons: 

which are matters are to be fairly heard, by way of a preliminary proceeding, that have not been heard. 



Expiry of Approval No. 12447 on its Terms 
Requests to Extend the Term of Approval 

January 6, 2017 

22 
 

[66] In summary, the Braun Lands Owners respectfully submit that they were not required to 
conclusively proof they were eligible to file the request for regulatory appeal or to have Statements of 
Concern No. 30265 considered.  They were simply required at time of application to show that there was 
potential for their rights to be varied and submit they have met such burden of proof sufficiently for a 
preliminary hearing to be conducted in the event Approval No. 12447 remains valid. 

[67] Pursuant to binding judicial authority, the AER should conduct a preliminary proceeding and make 
preliminary decisions on such matters as it should have as to Penn West’s eligibility to file Application No. 
1832419, particularly after doubts as to eligibility to hold well licenses were raised.  Similar eligibility issues 
arise now as to if the Braun Lands Owners remain eligible to participate in a regulatory appeal proceeding, 
and as to if Penn West is eligible to make the Extension Requests in the even that Approval No. 12447 has 
expired.  The Braun Lands Owners respectfully submit that preliminary decisions are required accordingly. 

II. Appropriate Standards of Review and Collateral Attack 

[68] The matters in dispute relate to eligibility of any person to request the AER to issue or extend an 
approval or to request the AER to conduct a regulatory appeal or reconsideration proceeding.  Appeal and 
reconsideration proceedings are means of review of previous orders and decisions of the AER.  Review 
and justifiable variance of a decision, licence, permit, approval, or order involves consideration of: 

• the appropriate judicial standard of review; and, 

• proper application of the rule against collateral attack, which rule is clearly reflected by Section 
31(3) of the Alberta Energy Regulator Rules of Practice (the “AER Rules”). 

[69] To ensure administrative decisions are sound and can withstand scrutiny, administrative tribunals 
and decision makers should consider the approach taken by courts on judicial review when making 
administrative decisions in the first instance.  They should particularly do so when reviewing their own 
former decisions pursuant to the reconsideration or regulatory appeal provisions of the REDA. 

a) Standards of Review 

[70] In the case indexed as Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLII) (“Dunsmuir”), the Supreme 
Court of Canada (“SCC”) reassessed the approach courts should take in judicial review of decisions of 
administrative tribunals.   

[71] The SCC had previously held that the appropriate standard of review, in terms of deference to be 
given to the administrative decision below, was to be found across a spectrum of choices: 

 Correctness (the lowest amount of deference given to the administrative decision). 

 Reasonableness (reasonableness simpliciter). 

 Patent unreasonableness (the highest amount of deference given to the decision maker). 

[72] At paragraph 42 of Dunsmuir, the SCC accepted a conclusion that the essential question under 
the reasonableness and patently unreasonableness standards remained the same: 

“In the end, the essential question remains the same under both standards: was the 
decision of the adjudicator taken in accordance with reason?  Where the answer is no, for 
instance because the legislation in question cannot rationally support the adjudicator’s 

https://www.canlii.org/en/ca/scc/doc/2008/2008scc9/2008scc9.html?searchUrlHash=AAAAAQAWRHVuc211aXIgTmV3IEJydW5zd2ljawAAAAAB&resultIndex=19
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interpretation, the error will invalidate the decision, regardless of whether the standard 
applied is reasonableness simpliciter or patent unreasonableness . . . . 

[73] In light of deemed difficulties with the patent unreasonableness standard of review, the SCC 
effectively abolished the patent unreasonableness standard and collapsed the three previous standards 
to two standards of review, held to be correctness and reasonableness. 

[74] The SCC explained the analytical approach in having only two standards of review: 

“When applying the correctness standard, a reviewing court will not show deference to 
the decision maker’s reasoning process; it will rather undertake its own analysis of the 
question. The analysis will bring the court to decide whether it agrees with the 
determination of the decision maker; if not, the court will substitute its own view and 
provide the correct answer. From the outset, the court must ask whether the tribunal’s 
decision was correct.” (Dunsmuir at paragraph 50.) 

[75] As to application of the reasonableness standard of review the SCC held the following: 

“A court conducting a review for reasonableness inquires into the qualities that make a 
decision reasonable, referring both to the process of articulating the reasons and to 
outcomes. In judicial review, reasonableness is concerned mostly with the existence of 
justification, transparency and intelligibility within the decision-making process. But it is 
also concerned with whether the decision falls within a range of possible, acceptable 
outcomes which are defensible in respect of the facts and law.” 

Dunsmuir at paragraph 47 

[76] The SCC also provided an explanation of deference in the context of judicial review of an 
administrative decision – the degree of deference that should be given on judicial review to the 
administrative decision below: 

“Deference is both an attitude of the court and a requirement of the law of judicial review. 
It does not mean that courts are subservient to the determinations of decision makers, or 
that courts must show blind reverence to their interpretations, or that they may be content 
to pay lip service to the concept of reasonableness review while in fact imposing their own 
view. Rather, deference imports respect for the decision-making process of adjudicative 
bodies with regard to both the facts and the law. The notion of deference is rooted in part 
in a respect for governmental decisions to create administrative bodies with delegated 
powers… [T]he concept of deference as respect requires of the courts not submission, but a 
respectful attention to the reasons offered or which could be afforded in support of a 
decision…” 

“In short, deference requires respect for the legislative choices to leave some matters in the 
hands of administrative decision makers, for the processes and determinations that draw 
on particular expertise and experiences, and for the different roles of the courts and 
administrative bodies within the Canadian constitutional system.” 

Dunsmuir at paragraph 48 

[77] By way of Dunsmuir, the SCC provided guidance in selecting the appropriate standard of review – 
correctness or reasonableness - in particular cases, including consideration of various factors. 
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i) Factors Attracting a Reasonableness Standard of Review 

[78] The factors that would attract a reasonableness standard of review include the following: 

1. Existence of the following factors would normally attract the more deferential standard of 
reasonableness (Dunsmuir at paragraph 55): 

• A privative clause (a direction from the Alberta Legislature indicating the need for 
deference) 

• A discrete and special administrative regime in which the decision maker has specialized 
expertise (as the Alberta Energy Regulator is deemed to have related to licensing and 
environmental matters). 

2. The nature of the question of law also must be considered in determining the appropriate 
standard (Dunsmuir at paragraph 55). 

3. Guidance with regard to the questions that will be reviewed on a reasonableness standard can be 
found in the existing case law (Dunsmuir at paragraph 54). 

ii) Factors Attracting the Lower Correctness Standard of Review 

[79] The factors that would attract a correctness standard of review include the following: 

4. Existence of the following factors would normally attract the lower standard of correctness: 

• A question of law that is of central importance to the legal system and outside the 
specialized area of expertise of the administrative decision maker will always attract a 
correctness standard (Dunsmuir at paragraph 55). 

• Administrative bodies must be correct in their determinations of true questions of 
jurisdiction or vires (Dunsmuir at paragraph 59).   

• The tribunal must interpret the grant of authority correctly or its action will be found to be 
ultra vires or to constitute a wrongful decline of jurisdiction (Dunsmuir at paragraph 59). 

[80] As argued in Sections 2.1 and 2.6 of Application No. 1869031 for regulatory appeal and in 
Statements of Concern, in accepting and acting on Penn West Application No. 1832419, the AER was 
required to have regard to previous decisions, and at minimum to correctly or reasonably assess its 
jurisdiction by determining that:  

1. Penn West had secured: 

a) the right to the injection fluids pursuant to the procedure legislated by Section 16(2) of the 
Oil and Gas Conservation Act; and, 

b) the consent of abandoned well licensees, and that all abandoned well licensees were 
eligible to hold well licenses pursuant to Sections 16(1) and 20(a) of the Oil and Gas 
Conservation Act; and, 
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2. an approved emergency response plan (ERP) was in place in accordance with the mandatory 
provisions of AER “Directive 065” Penn West was obliged to comply with, which ERP fully  complies 
with the provisions of Section 3.2.5 of AER Directive 071 (governing ERP) and the surface lease 
boundary claims of Penn West. 

[81] As clearly set out in Statements of Concern No. 30265 and Regulatory Appeal Request No. 
1869031, the Braun Lands Owners argued that, absent Penn West fully meeting such minimum essential 
eligibility requirements, the Regulator had no grant of authority (possessed no jurisdiction) to consider or 
approve any proposed scheme for enhanced oil recovery or to effectively vary any previous decision by 
way of a proceeding not convened to review and vary a previous decision.  They pointed out that Notice 
of Approval dated August 26, 2016 was silent as to whether or not such minimum application 
requirements were met, and as to whether or not previous decisions had been considered. 

[82] By way of submissions dated October 31, 2016, which the AER invited them to make, the Braun 
Lands Owners previously addressed the issues of their eligibility or standing to request regulatory appeal 
of Approval No. 12447.  They did so prior to any possible expiry of Approval No. 12447 on its terms. 

[83] However, where the AER may have possessed jurisdiction to invite parties to make submission as 
to the subject Regulatory Appeal Request No. 1869031 prior to any expiry of Approval No. 12447, for 
which regulatory appeal was requested, the AER must now, pursuant to Central Western (supra) and 
Dunsmuir, correctly or reasonably re-assess AER jurisdiction to continue any regulatory appeal-related 
proceedings in the event such Approval has expired, or even may have expired. 

[84] The Braun Lands Owners respectfully submit that, for the reasons provided below, at least at the 
present time, it would be incorrect, unreasonable, and beyond the limits of the AER’s jurisdiction: 

1. For the AER to continue with any proceeding related to regulatory appeal of Approval No. 12447 
dated August 26, 2016, unless the Extension Request of Penn West is to be granted. 

2. For the AER to accept, consider, or give weight to Penn West’s Submissions related to eligibility 
of the Braun Lands Owners to file a regulatory appeal request, or any response thereto, in the 
event that Approval No. 12447 has indeed expired on its terms. 

[85] If Extension Requests are granted, the central issue is whether or not Penn West leases certain 
freehold minerals, and whereby it is eligible to hold some eight well licenses, and whether or not Penn 
West is legally required to hold an additional two (if not three) abandoned well licenses not currently in 
Penn West’s name by virtue of leasing the related minerals, whereby Penn West has the right to enter 
upon the surface of the South Half. 

• Related decisions cannot be arbitrarily made.  Pursuant to Dunsmuir the AER must reasonably or 
correctly assess its jurisdiction as to whether or not it can legally continue to allow Armisie field 
well licensees, some of which, including but not limited to Penn West, are and/or may be ineligible 
to hold licenses, to continue to hold well licenses.  Such matters of jurisdiction and mixed fact and 
law directly impact Penn West’s ability to produce oil by any means including, but not limited to, 
by way of enhanced oil recovery.   
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• It is neither reasonable nor correct for the AER to simply issue a licence or approval to, or allow a 
license or approval to remain in the name of, a party that is or may be ineligible to apply for or 
hold a well licence or AER approval, based solely on the “belief” of an applicant oil and gas 
developer that it has acquired and maintained the necessary rights to access the minerals or enter 
upon the surface to access oil and gas mineral.  Section 16(2) of the Oil and Gas Conservation Act 
speaks to clear proof of a right to access oil and gas being a minimum or mandatory requirement. 

b) Collateral and Direct Attack 

[86] As to collateral attack and making application to the correct body (or in the correct venue) under 
various circumstances, see the following authorities relied on by the Appellant Landowners:  

• R. v. Consolidated Maybrun Mines, 1998 CanLII 820 (SCC)  
• R. v. Al Klippert Ltd., 1998 CanLII 821 (SCC), [1998] 1 S.C.R. 737  
• Garland v Consumer Gas, 2004 SCC 25 (CanLII), [2004] 1 S.C.R. 629  
• Kure v. Alberta (Surface Rights Board), 2014 ABQB 572 (CanLII) (“Kure”) at paragraphs 25-58, in 

which Sisson J. stated when the rule of collateral attack is to be invoked, and the intent of such 
rule, at paragraph 25 as quoted below:  

“The rule against collateral attack is “invoked where the party is 
attempting to challenge the validity of a binding order in the wrong 
forum, in the sense that the validity of the order comes into question in 
separate proceedings when that party has not used the direct attack 
procedures that were open to it . . . [T]he doctrine is intended to prevent 
a party from circumventing the effect of a decision rendered against it” 
(Garland v Consumer Gas, 2004 SCC 25 (CanLII), [2004] 1 S.C.R. 629 at 
paras 71-72)” 

[87] The above-quoted decision of Justice Sisson in Kure was upheld by the Court of Appeal of Alberta, 
and effectively upheld by the SCC by refusal to hear an appeal of the related matter of Togstad v. Alberta 
(Surface Rights Board), 2015 ABCA 192 (CanLII).   

[88] The Court of Appeal of Alberta held that the AER and the Surface Rights Board must work together 
and that “forum shopping”, or attempting to circumvent the effect of a decision by seeking to vary the 
decision by way of a new applicatin in an incorrect forum, is prohibited as held by Justice Sission in Kure.  
There is no question whatsoever that Penn West has forum shopped and continues to forum shop, 
including by way of making the Extenstion Requests in the Submissions, and that the AER cannot condone 
such a practice.  Landowner submissions were to be confined to regulatory appeal issues, and so should 
those made by Penn West pursuant to Section 31(3) of the Alberta Energy Regulator Rules of Practice. 

[89] Section 31(3) of the AER Rules clearly reflects the rule against collateral attack.  It reads as follows: 

“The regulatory appeal shall not include any matters already adequately dealt with 
through another hearing, regulatory appeal or review under any enactment.” 

 
[90] The AER must consider the above judicial authorities in interpreting Section 31(3) of the AER 
Rules, invoked by Penn West in the Submissions by arguing the request for regulatory appeal raises no 
issues that the AER has not already adequately considered.  Penn West is against review of Approval No. 
12447 other than as to its expiry term, which was also adequately considered in Penn West’s argument. 

https://www.canlii.org/en/ab/abca/doc/2015/2015abca192/2015abca192.html?autocompleteStr=Togstad%20v.%20Alberta&autocompletePos=1
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[91] There are numerous previous decisions that may not be effectively varied by way of Approval No. 
12447, including but not limited to: 

1. Previous Surface Rights Board Decisions as to portions of Braun and Singh Lands leased by Penn 
West, which are contrary to Penn West’s right of entry claims made to obtain Approval No. 12447. 

2. Various former decisions of the Alberta Energy and Utilties Board as to: 

a) Leased areas within Crown, Braun, and Singh Lands, which are contrary to Penn West’s 
right of entry claims made to obtain Approval No. 12447. 

b) Findings that Penn West stated its footprint would be reduced and the well with Licence 
No. 335815 would be drilled from an existing 3.00 acre site (contrary to Penn West’s 
claims of an expanded right of entry). 

c) H2S percentages in oil well solution gas that exceed the maximum concentration that is a 
condition of Approval No. 12447. 

d) Findings of reduced, not expanded footprint to drill the well with Licence No. 335 815 to 
which Amendment to Surface Lease (Padsite) documents relate. 

e) Findings of gas venting and related H2S odours over decades, which continues. 

III. Request for the AER to Re-Assess its Jurisdiction to Consider Certain Submissions 

[92] The Braun Lands Owners respectfully submit that a cogent change in circumstance occurred 
between the date that Penn West was invited by the AER to make the Submissions and the date of the 
Submissions: Approval No. 12447 expired on its terms, which change potentially impacts the AER’s 
jurisdiction to accept or consider any submissions related to any approval that has expired, whereby: 

1. the Braun Lands Owners may no longer be regulatory appeal appellants by definition because 
there may be no approval to appeal or extend; and, 

2. a preliminary decision is required related to the Extension Request made by Penn West:   

[93] The Braun Lands Owners (hereinafter the “Former Appellants”) respectfully submit that, prior to 
the deadlines set out on the face of Approval No. 12447 (the “Approval”), stated as “three months” from 
date of issuance (the “Deadline”), Penn West had a number of procedural choices to preserve Penn West’s 
ability to make the Extension Requests and/or the AER’s jurisdiction to consider or act on the Extension 
Requests, which may have included and/or did include the following options, which the Appellants 
additionally submit are no longer available to Penn West: 

a) To file a request for regulatory appeal of the approval within thirty days of August 26, 2016 (no 
copy of any such request was provided to the Appellants). 

b) To self-disclose to the AER that the terms and conditions of the Approval could or would not be 
met prior to the Deadline. 

c) To, pursuant to the reconsideration provisions of Section 42 of the REDA or other legally 
acceptable means, request review and variance of the Approval as to the Deadline and/or 
direction to suspend a certain Gas Well (Licence No. 82810) prior to commencement of solution 
gas re-injection, all as required by the written terms and conditions of Approval No. 12447. 
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[94] Moreover, by way of letters copied to Penn West on November 21, 2016 prior to the deadline for 
the Submissions set by the AER, related to potential expiry of Approval No. 12447, Penn West should have 
known, and likely did know, that it would be prudent to: 

• make any self-disclosure as to failure to meet Approval conditions; and/or, 

• request extension of Approval No. 12447 prior to the Deadline (circa November 28, 2016) and 
prior to the December 12, 2016 latest date to file the Submissions. 

(i) The Former Appellants respectfully submit that Penn West was aware of the Deadline but failed 
to act prior to the Deadline in a manner whereby the AER retained jurisdiction to consider the Extension 
Requests, and that as a result the AER no longer possesses jurisdiction to accept/consider any request for 
review and variance of the Approval (other than possibly by way of rehearing all matters afresh pursuant 
to the rehearing provisions of Section 42 of REDA). 

[95] The Former Appellants respectfully submit that the AER possesses no jurisdiction to rehear any 
matter related to an expired approval.  The AER may of course consider a new or fresh application made 
by Penn West for approval of enhanced oil recovery by way of solution gas re-injection.   

[96] As is the case related to any request for a rehearing, an application would have to be properly 
filed, and would have to meet all legislated requirements and any AER rules, for the AER to correctly or 
reasonably process such an application.  The new application process in essence attracts similar 
procedures, and the same standards of review, as conducting a rehearing under any authority granted to 
the AER by way of Section 42 of the REDA. 

[97] By way of the decision of Cawsey J. in Central Western (supra) the Former Appellants respectfully 
submit that it is not necessary for them to show the AER lacks jurisdiction.  They argue that it is sufficient 
for them to show that a change of circumstance occurred whereby the AER must be satisfied, pursuant to 
a preliminary decision that can withstand scrutiny on a correctness or reasonableness standard of review, 
that the AER continues to possess jurisdiction: 

• to proceed with the Regulatory Appeal given said change of circumstance; 

• to act on the Extension Request of Penn West made by way of the Submissions, when the AER 
has clearly found that all submissions and comments of both parties are to be limited to matters 
associated with the subject Regulatory Appeal; and, 

• when Penn West is clearly opposed to any review or variance of Approval No 12447 by way of 
regulatory appeal but has nonetheless made the Extension Requests pursuant to the very 
Regulatory Appeal proceedings Penn West is vehemently opposed to. 

[98] The AER must decide if Penn West has made the Extension Request in the correct venue – or if 
Penn West is seeking to circumvent the effect of that portion of Approval No. 12447 rendered against 
Penn West (the expiry terms and conditions and requirement to suspend the Gas Well) by way of collateral 
attack in a proceeding not convened to extend Approval No. 12447, rather than taking a direct attack 
(Section 42 of REDA) approach. 

[99] As they have repeatedly done as to Application No. 1862419 filed by Penn West, including by way 
of Statements of Concern No. 30265, the Former Appellants hereby respectfully challenge the AER’s 
jurisdiction to consider Penn West’s Submissions and Extension Requests on the following grounds: 
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1. The Former Appellants respectfully submit that the AER may have possessed jurisdiction to invite 
Penn West to submit comments or submissions, but because of said change in circumstance, and 
because Penn West failed to act prior to the Deadline, the AER no longer possesses jurisdiction 
to correctly or reasonably vary Approval No. 12447 by extending the Deadline.   

2. The Former Appellants respectfully submit that it would obviously be patently absurd for the AER 
to proceed with a regulatory appeal of an approval that has expired on its terms. 

3. The Former Appellants respectfully submit that it would be patently absurd for the AER to 
consider the Extension Requests made by way of the Submissions, pursuant to which Penn West 
is patently opposed to review and variance of Approval No. 12447 requested by others.  To do so 
would be to apply a double standard, to allow Penn West to forum shop for a decision better than 
it is entitled to, which is prohibited by Section 31(3) of the AER Rules, and to display bias. 

[100] The Former Appellants respectfully submit that, pursuant to the binding judicial authority of 
Cawsey J. in Central Western (supra), the AER may not refuse a challenge to its jurisdiction, and that the 
fact that the AER did so in rejection of Statements of Concern 30265 was both unreasonable and incorrect. 

[101] The AER is hereby respectfully requested: 

1. to correctly re-assess its jurisdiction as to whether or not Approval No. 12447 has expired on its 
terms and to make a preliminary decision jurisdiction, fact, and law, in such regards prior to 
launching into review of any submissions related to the regulatory appeal; and, 

2. to correctly assess its jurisdiction as to whether or not the Extension Requests made by Penn 
West including by way of the Submission were considered, or can be considered or granted by 
the AER, within jurisdiction: 

a) without Penn West having made such a request pursuant to the provisions of Section 
42 of the REDA; and, 

b) without considering and making written findings of jurisdiction, fact, and law, as to if all 
necessary threshold requirements of application to extend Approval No. 12447 have 
been met by Penn West. 

IV. Request for the AER to Enforce the Expiry Provisions of Approval No. 12447 

[102] The Former Appellants respectfully make the following submissions and requests: 

1. That the nature of Approval No. 12447, dated August 26, 2016 is conditional in certain regards: 

a) injection was to commence within three months of August 26, 2016, which Deadline has 
obviously passed as indicated by Penn West’s Extension Requests, whereby approval to 
re-inject solution gas no longer exists; 

b) injection of water and gas was not to commence until the AER had confirmed in writing 
that Directive 051 requirements had been met; and, 

c) the 02/03-04-052-24W4/2 well (Licence No. 82810, “Gas Well”) was to be suspended in 
accordance with Directive 013 requirements as a high risk Type 1 well prior to the 
commencement of injection (of water and solution gas given condition 1(b) above). 
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2. It is obvious from Penn West’s Submissions that that the terms and conditions of Approval No. 
12447 as set out above were not met by the Deadline date and that Penn West has in essence, by 
way of the Extension Requests, admitted to failure to comply with all terms and conditions of 
approval by way of the Submissions.  The AER is respectfully requested to disregard Penn West’s 
statement that in good faith, Penn West failed to act because of the regulatory appeal request. 

3. Approval No. 12447 was issued pursuant to the provisions of AER Directive 065: Resource 
Applications for Oil and Gas Reservoirs (“Directive 065”), which is an “enactment” as defined in 
Section 2 the Interpretation Act, RSA 2000, c I-8. 

4. AER Directive 065 states the following at Page 12: 

“AER requirements for resource activities covered by Directive 065 are set out in 
the Oil and Gas Conservation Act, OGCR, this directive, and conditions of 
approval.  These are the requirements that you have a legal obligation to meet 
and against which the AER may take enforcement action in cases of 
noncompliance.  

You must not assume that an approval has or will be granted just because an 
application has been submitted.  

If an unauthorized activity occurs or if conditions of approval are not met, 
enforcement action will be taken in accordance with Directive 019. Immediate 
corrective action, such as the shut-in of well operations, is required. See specific 
sections of Directive 065 for details of compliance requirements and enforcement 
action.”   

(Emphasis added.) 

5. A plain reading of Directive 065, properly interpreted, indicates that the Approval Holder and the 
AER are legally bound by: 

a) the conditions of Approval No. 12447, including expiry terms of said Approval, and that 
the AER will take enforcement action as to any re-injection of solution gas after the 
Deadline, absent any evidence of commencement of solution gas re-injection prior to the 
Deadline; and, 

b) the provisions of the Oil and Gas Conservation Act, including the requirements of Section 
16(1) and 16(2) thereof, which: 

(i) Section 16(1):  require that well licensees possess a working interest in minerals 
(that minerals the licensee does not own must be leased); and, 

(ii) Section 16(2): require the licensee to prove that a working interest in minerals 
has been acquired and has been maintained if requested to do so by the AER (the 
legislated procedure requested by the Former Appellants, which they may 
legitimately expect the AER to follow). 

6. The Extension Requests, continued flaring, and any failure by Penn West to suspend the Gas Well 
as “high risk” prior to the Deadline, constitute cogent evidence that solution gas re-injection did 
not commence prior to the Deadline.  The AER is requested to investigate and consider such 
evidence. 
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7. Section 10 of the Interpretations Act requires that: 

“an enactment shall be construed as remedial, and shall be given the fair, large, 
and liberal construction and interpretation that ensures the attainment of its 
objects.” 

8. How certain words used in an enactment are to be construed or interpreted in an enactment is 
governed by Section 28 of the Interpretation Act.   

a) As per Section 28(1)(m), “enactment” means an Act or any regulation or any portion of 
an Act or regulation.  Directive 065 is a regulation by way of incorporation into the Oil and 
Gas Conservation Rules by reference in Section 2.5.2 thereof and is therefore an 
“enactment” subject to all provisions of the Interpretation Act. 

b) As per Section 28(ggg), the word “will” means a will as defined in the Wills and Succession 
Act. 

c) As per Section 28(2)(c), the word “may” is to be construed as permissive and empowering, 
which is to say that the AER is granted discretion when the word “may” is contained in an 
enactment. 

d) As per Section 28(d), the word “must” is to be construed as imperative.  The remedy 
requested is mandatory if indicated by the circumstances. 

e) As per Section 28(d), “shall” is to be construed as imperative.  The remedy requested is 
mandatory if indicated by the circumstances. 

9. The style of cause and Condition 1 of Approval No. 12447 read as follows: 

“The Alberta Energy Regulator (AER) pursuant to the Oil and Gas Conservation 
Act, chapter O-6 of the Revised Statutes of Alberta, 2000, orders as follows: 

1) The scheme of Penn West Petroleum for enhanced oil recovery of oil by water 
and gas injection in that part of the Armisie Blairmore Pool outlined in 
Appendix A of the approval as described in 

a) Application 1832419, 

is approved, subject to the terms and conditions herein contained.” 

 (Emphasis added.) 

 On a plain reading of Condition 1 quoted above, Approval No. 12447 is obviously a conditional 
approval, whereby the conditions of approval, including Appendix A thereto, must be reviewed 
and considered.    

10. Condition Nos. 2 and 9 of Approval No. 12447 read as follows: 

“2)  Water and gas may be injected into the subject pool through the well(s) with 
the following unique identifiers(s): 

Class II and III 
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Injection shall commence in the well(s) referred to in clause 2 within three months 
of this approval.”    

“9) the 02/03-04-052-W4/2 well must be suspended in accordance with Directive 
013:  Suspension Requirements for Wells as a high-risk Type 1 well prior to the 
commencement of injection.”   

(Emphasis added.) 

11. Condition 10(f) of Approval No. 12447 reads in part as follows: 

“All non-compliance events should be summarized, and should be voluntarily self-
disclosed as soon as they occur to the Resource Compliance in the AER 
Environment & Operational Performance Branch in accordance with Manual 13:  
Compliance and Enforcement Program.” 

(Emphasis added.) 

12. It is reasonable to argue that, in addition to commencement of solution gas re-injection, the Gas 
Well should have also been suspended prior to the Deadline.  Failure to comply with the terms 
and conditions of the Approval in one or more of such regards are, pursuant to a plain reading of 
Condition 10(f) quoted above, patently non-compliance events. 

13. By way of self-disclosure as required by Condition 10(f) of the Approval, the Approval Holder 
should have notified the AER:  (1) that it would not suspend the well as per Condition No. 9 of the 
Approval, and/or (2) upon any decision made not to commence solution gas injection within three 
months of the date the Approval in accordance with all terms of Approval No. 12447. 

14. In the event Penn West did not self-disclose such matters as soon as they occurred, the AER must 
consider any failure to self-disclose in re-assessing its jurisdiction to accept and/or act on the 
Submissions and Extension Request. 

15. It is unfortunate that Directive 065, as quoted in submission 4 above, uses the words 
“enforcement action will be taken” if an unauthorized activity occurs or if conditions of a Directive 
065 approval are not met.   

16. Given that the fair and liberal interpretation that ensures the objects of enforcement action must 
be considered, the AER is entitled to find that the closest words to “will” in the subject Directive 
065 context are the imperative words “must’ or “shall”, whereby the AER must take enforcement 
action required by AER Manual 13:  Compliance and Enforcement Program. 

17. Approval No. 12447 expired on its term.  One may not appeal, rescind, amend, or replace that 
which no longer exists.   

18. It is trite law that all administrative approvals are binding on the holder of such an approval unless 
and until the approval is varied by way of due process of law. 

19. Consequently, and pursuant to the requirement to correctly or reasonably assess its jurisdiction 
prior to embarking on review of submissions related to the Regulatory Appeal request, the AER 
must: 
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a) Ignore the Submissions of Penn West made after the date of expiry of Approval No. 12447 
dated August 26, 2016 other than any admission that such Approval expired on its term 
as indicated by the Extension Request. 

b) Enforce the expiry terms and conditions of Approval No. 12447 by prohibiting solution 
gas re-injection and/or solution gas flaring until a new approval is applied for and granted 
and/or pending a rehearing on all related matters including the eligibility of Penn West to 
hold Armisie field well licenses and apply for approval of any enhanced oil recovery 
scheme. 

[103] The Former Appellants respectfully submit that, in any event, the request for regulatory appeal 
of the Approval and all submissions related thereto, including the Extension Requests, are now moot by 
virtue of expiry of the Approval, with the possible exception of being applicable to any proceedings related 
to recovery of costs incurred. 

[104] The Former Appellants respectfully submit that, as indicated on a plain reading of Section 2 of the 
REDA, the AER has a duty and mandate to enforce the written and implied terms and conditions of all 
approvals or licenses issued or administered by the AER, through the exercise of its various powers 
granted by statute. 

[105] The Former Appellants submit that in doing so the AER should give no weight whatsoever to the 
Extension Requests and that the AER should disregard any possibility whatsoever that Penn West, or any 
assignee of Armisie field licenses or approvals, may apply in future for a new approval or amendment of 
the expired Approval, including by way of rehearing, having regard to the statement quoted below from 
Directive 065, which is obviously directed at Directive 065 applicants: 

“You must not assume that an approval has or will be granted just because an application 
has been submitted.” 

a) Request for Directions Enforcing Existing Approval Prohibiting Flaring 

[106] The owners of the surface, upon which Armisie field solution gas flaring activities continue, 
respectfully request the AER to find, contrary to statements contained in Notice of Decision No. 12447 
dated August 26, 2016, that solution gas flaring has not ended and shall not end by way of solution gas 
re-injection pursuant to the terms and conditions of Approval No. 12447 also dated August 26, 2016.  The 
incontrovertible facts are that solution gas flaring continues contrary to all previous decisions of bodies 
with jurisdiction and all governing legislature and regulations, including AER Directive 060:  Upstream 
Petroleum Industry Flaring, Incinerating, and Venting (“Directive 060”). 

[107] The surface owners respectfully request the AER to additionally find, having full regard to all 
provisions of Directive 060, Section 31(3) of the AER Rules, and Approval No. F-20254 dated February 14, 
2001, that flaring of Armisie field solution has been permanently banned by existing written direction of 
the AER, other than in emergency situations or short-term, planned, outages for reasons such as plant 
turnarounds, which directions may not be collaterally attacked by way of Penn West’s Submissions. 

[108] The Braun Lands Owners submit that the battery facility approval holder confirmed that solution 
gas conservation had commenced, and that there would be no flaring of Armisie field solution gas, as 
evidenced by Alberta Energy and Utilities Board Decision No. 2005-085 dated July 28, 2005, which they 
submit that Penn West and the AER should have full regard to, including the increased participant 
involvement undertakings made by Petrofund Corporation (as Penn West then was) recorded thereby. 
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a) Request to Prohibit Use of Sales Gas Pipeline No. 35962 

[109] Additional facts are that a sales gas pipeline, licence No. 35962 (the “Sales Gas Line”), shut in circa 
June of 2014 according to Penn West by way of statements contained a letter dated May 12, 2016, was 
listed as discontinued on February 1, 2016.  Under applicable provisions of the Pipeline Act, a pipeline that 
has not been discontinued within one year of the last date of active use must be abandoned. 

[110] The Braun Lands Owners have alleged since 2013 that there were numerous regulatory non-
compliances associated with previous operation of such pipeline, particularly after the Gas Well was shut 
in circa 2006.  For these reasons, the Braun Lands Owners have submitted that solution gas re-injection is 
preferable to use of such Sales Gas Line.  They further submit that Penn West has drastically understated 
the significance of Sales Gas Line regulatory non-compliance in requesting approval of the proposed 
enhanced oil recovery scheme, and that the AER failed to comment on such matters at all in issuance of 
Approval No. 12447. 

[111] The AER is requested to note that Armisie field freehold landowners offered to consent to the 
proposed enhanced recovery scheme by added solution gas re-injection provided Penn West ensured all 
necessary rights of entry were in place, including by making applications for right of entry orders to the 
Surface Rights Board if necessary (which no landowner may do). 

[112] It is submitted that, in the interest of public safety, the AER should use its discretion to order that 
the Sales Gas Line cannot be used to transport Armisie field solution gas, which could exceed the Sales 
Gas Line licensed limit of 0.99% H2S, as evidenced by all manner of documents on file with the AER 
including Penn West’s Emergency Response Plans.  New land development has commenced in close 
proximity to the Sales Gas Line (which may have contributed to the decision to file Application 1832419). 

b) H2S Concentration Issues in General 

[113] Such evidence also indicates that the 0.66% H2S limit ordered as to re-injected solution gas, 
pursuant to Approval No. 12447, will likely be exceeded if the Extension Requests are granted.  Indeed 
AER personnel, in review of Application No. 1832419 and prior to the filing of Statements of Concern No. 
30265, originally found that the average H2S concentration of injected solution gas would be some 0.87%.  
Such finding was obviously modified, which modification occurred after it was pointed out in Section 1.2 
of Statements of Concern No. 30265 that that the maximum battery inlet H2S concentration was 0.66%. 

[114] Section 31(3) of the AER Rules and the rule against collateral attack apply.  Previous findings of 
H2S concentration may not be effectively varied by way of filing Application No. 1832419 or by way of 
issuance of related Approval No. 12447.   

[115] The Braun Lands Owners respectfully submit that: 

• it was absurd for the AER, without comment to previous findings of H2S concentration, not subject 
to variance by way of Penn West’s Application No. 1832419, to approve injection of solution gas 
with less than 0.66% H2S without discussing if the average H2S concentration, said by Penn West 
in submissions related to a required Emergency Response Plan, to be up to 1.28% (the figure used 
to calculated Emergency Planning Zones in the most recent Emergency Response Plan); and, 
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• it would be similarly absurd for the AER to grant the Extension Requests without addressing issues 
related to area safety such as actual H2S concentrations, and how the H2S conditions  of Approval 
No.  12447 shall be enforced, particularly in light of the fact that the AER refuses to enforce the 
flaring prohibition provisions of existing battery facility Approval No. F-20254. 

V. Penn West’s Rights Cannot be Prejudiced by Relief Requests Made Hereby 

[116] Penn West has the right, which may not be denied by the AER provided an application that meets 
legislated requirements is filed, to re-apply for an approval of an enhanced oil recovery scheme, including 
by way of solution gas re-injection.   

[117] Penn West has a similar right to apply for a right of entry order when there is a dispute as to 
surface rights of entry as is the case here, which similarly cannot be denied in the event that all necessary 
AER approvals are in place. 

[118] In the event the AER makes an expedient decision that Approval No. 12447 has expired on its 
terms, as requested hereby, Penn West has the right to file a regulatory appeal of any such decision and/or 
to request reconsideration of such a decision pursuant to the provisions of Section 42 of the REDA. 

[119] An expedient decision of the AER to protect the AER, the rights of Armisie field landowners and 
others, and to prevent any potential for injustice, by way of finding that Approval No. 12447 has expired 
on its term, cannot prejudice any right Penn West may have acquired to access Armisie field oil, gas, or 
injection fluids that Penn West may have legally leased. 

VI. Conditional Request for Extension of Time Limit to Request Regulatory Appeal 

[120] Dorin Land and Oilfield Management Ltd. (“Dorin Management”) has represented, and in relation 
to the foregoing matters, also continues to represent, the interests of Dr. S.P. Singh.  

[121] Only in the event that the AER considers the Extension Requests of Penn West, Dr. Singh hereby 
makes a corresponding request that the AER extend the time frame for Dr. Singh to request regulatory 
appeal of Approval No. 12447, including by joining the Braun Lands Owners as regulatory appeal appellant 
if he chooses to do so, and being afforded the opportunity to make additional submissions. 

[122] Dorin Management requests the AER to accept its submission as to representation of Dr. Singh if 
the AER is inclined to accept Penn West’s statement that Cedar Creek is operating Armisie field.   Dorin 
Management shall provide proof of representation of Dr. Singh on request of the AER, provided that Penn 
West is similarly required to produce all written contracts whereby: 

• Cedar Creek is legally contract operating Armisie field; and, 

• whereby Penn West has acquired the legal right, clearly granted by the owners of freehold 
minerals within the Approval Area set out in Exhibit A to Approval No. 12447, to assign the right 
to operate Armisie field to others. 

[123] Relying on the principles set out by Laycraft C.J.A. at paragraph 12 of Leduc quoted above, it is 
respectfully submitted that many other bodies, persons, entities, and governmental agencies, which may 
include but is certainly not limited to those listed in the following paragraph, have participatory rights as 
“parties” defined in Section 1(b) of the Administrative Procedures and Jurisdiction Act in the event that 
the Extension Request has been or shall be granted. 
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[124] Those potentially affected are the Alberta Utilities Commission, the Surface Rights Board, 
Occupational Health and Safety, planners for the North Saskatchewan Region, the Capital Region, and the 
City of Edmonton, the Department of Justice, the Property Rights Advocate, residents within 1.5 
kilometers of the Gas Well and Armisie Battery, the City of Edmonton subdivision approval authority, and 
the Edmonton Fire Department may be among those who wish to participate in any approval related to 
Armisie field given encroaching residential land development and approval of the area for residential land 
development by City of Edmonton by-laws. 

[125] It is submitted that Penn West should be required to observe the participatory rights of Albertans 
by publicly giving notice of any and all requests for extension of Approval No. 12447 for obvious 
participatory rights reasons.  As stated by Laycraft C.J.A:  “The Board must ensure that those persons with 
a serious interest in the proceeding are fairly heard.” 

c) Other Parties With Rights to Know and Intervene 

[126] If the AER is to arbitrarily assess its jurisdiction solely based on policy, without regard for unique 
circumstances as indicated by Notice of Approval No. 12447, the Perkins and Steber Letters, and Penn 
West’s Extension Requests, whereby the participatory rights of Albertans and our democratic principles 
are potentially neutralized or sterilized in contravention of the provisions of Section 1(a) of the Alberta 
Bill of Rights, Albertans and bodies such as the Surface Rights Board, which parties rely on and mirror AER 
decisions in right of entry orders and private agreements, have the rights to know and intervene. 

[127] Pursuant to the statement of the Province of Alberta, to the effect that that matters related to 
property rights impact our democracy and society, the Perkins Letter, was an attack on the fundamental 
underpinnings of our democracy and society.  The Perkins Letter was found by those who are highly 
familiar with the facts to be incorrect on its facts.  The Perkins letter denies the basic property, safety, and 
participatory rights of landowners without due process of law, and is more or less an invite for oil and gas 
operators to act irresponsibly.  Mr. Perkins if not the AER took the position, outside of due and fair process, 
that the types of remedies contemplated by the REDA, the Oil and Gas Conservation Rules, and the 
Environmental Protection Act are simply not available to landowners because they are rarely in the public 
interest.  All landowners have a right to know that their rights are potentially impacted by blanket AER 
policy as opposed to well-reasoned decisions of jurisdiction, fact, and law, particularly in unique 
circumstances not reflected by AER policy. 

[128] If an operator can, with in essence total impunity, claim an “expanded” right of entry to the 
entirety of a titled parcel of land without reaction by the AER under an Environmental Protection and 
Enhancement Act mandate, in contravention of the provisions of Sections 2, 15(1), and 15(6) of the Surface 
Rights Act, undermining property rights and indeed the fundamental underpinnings of our democracy and 
society, all Albertans have the rights to know and to intervene, whereby the AER has a duty to conduct its 
related proceedings in a public, transparent, fair, and just manner, within jurisdiction, pursuant to any 
challenge raised to the AER’s jurisdiction. 

[129] If residential subdivisions near the Armisie field are being approved in contravention of the 
provisions of Section 11 of the Subdivision and Development Regulation, all Edmonton citizens potentially 
affected have the rights to know and to intervene. 
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[130] If area safety and the power supply of a large metropolitan region are at risk because of an 
underlying tank battery, Albertans, the utility provider, and the Alberta Utility Commission, as the 
regulator of power line activities, must know the related risks, facts, and issues in dispute, to consider 
intervention, when responsible energy development is the obvious goal in the Alberta of 2017. 

[131] US Supreme Court Justice Braundeis eloquently described a situation similar to the current state 
of surface rights because of oil well licensing and land reclamation matters in Alberta at pp 575 of 
Olmstead v. United States, 48 S.Ct. 564 (1928).  In the quote below, one need only substitute the bolded 
words for the added bold words in square brackets to create a reasonable description of the current state 
of affairs in the Alberta oil industry as it relates to irresponsible oil and gas developers: 

“Decency, security, and liberty alike demand a government official shall be subjected to 
the same rules of conduct that are commands to the citizens.  In a government of laws, 
existence of the government will be imperiled if it fails to observe the law scrupulously.  
Our government is the potent, the omnipresent teacher.  For good or for ill, it teaches the 
whole people by its example.  Crime is contagious.  If the government becomes the law 
breaker, it breeds contempt for law; it invites every man to become a law unto himself; it 
invites anarchy.  To declare that in the administration of the criminal [administrative] law 
the end justifies the means; to declare that the government may commit crimes to secure 
the conviction of a private criminal [to secure minerals or land on behalf of an 
irresponsible oil and gas producer] – would bring terrible retribution.  Against that 
pernicious doctrine, this Court should resolutely set its face.” 

[132] All Albertans have the right to know whether or not the AER is observing the rule of law 
scrupulously, or if anarchy is being essentially invited by way of unscrupulous administrative decisions.  
They have the rights to know all circumstances related to any potentially unscrupulous decisions. 

[133] It is submitted that the best course of action is for the AER to protect itself, landowners, area 
residents, travelers and indeed the freehold mineral owner, as per Leduc, by simply finding the obvious:  
Approval No. 12447 has expired on its terms, whereby the best course of action is for Penn West, and or 
its assignee Cedar Cree, to re-apply, and whereby the issues in dispute can be properly determined 
without causing unnecessary cost, and unnecessary waste of landowner time and effort, because of lack 
of preliminary proceedings, findings of fact, and related simplifying decisions in the first instances. 

[134] The readers should note that Penn West has not disputed any of such facts in written submissions. 

VII. Conclusions: What is at Stake 

[135] At stake is the deference the courts and Surface Rights Board might give to Alberta Energy 
Regulator in future. 

[136] At stake are property rights and democratic principles, which are based on the taking of such 
rights in the “public” interest only pursuant to due process of law. 

All of which are respectfully submitted on behalf of Armisie field owners, area residents, and Albertans, 
with full regard to some one thousand pages of documents reviewed to ascertain the related facts, many 
of which are stated in the subject Application No. 1869031, incorporated herein by this and other 
references. 
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                       HISTORICAL LAND TITLE CERTIFICATE

                      CURRENT TITLE WITH HISTORICAL DATA

M
LINC             SHORT LEGAL                                   TITLE NUMBER
0024 672 321     4;25;52;4;SW                                  35D119A

LEGAL DESCRIPTION

ALL MINES AND MINERALS WITHIN, UPON OR UNDER:

MERIDIAN 4 RANGE 25 TOWNSHIP 52
SECTION 4
QUARTER SOUTH WEST
BEING IN THE SOURRENDERED PORTION OF THE STONY PLAIN INDIAN RESERVE
NO. 135, AS SHOWN ON A PLAN OF SURVEY OF THE SAID RESERVE OF RECOND
AS 1329EU., CONTAINING 64.7 HECTARES MORE OR LESS.
EXCEPTING THEREOUT:
A) THE MOST NORTHERLY (297) FEET THROUGHOUT OF THE SAID SOUTH WEST
QUARTER OF SAID SECTION, CONTAINING 7.28 HECTARES MORE OR LESS.
B) ALL THAT PORTION OF THE SAID SOUTH WEST QUARTER OF SAID SECTION,
SHOWN AS PARCEL (A) ON FILED PLAN 5888CL., CONTAINING 3.11 HECTARES
MORE OR LESS.

ESTATE: FEE SIMPLE

MUNICIPALITY: CITY OF EDMONTON

--------------------------------------------------------------------------------
                         REGISTERED OWNER(S)
REGISTRATION    DATE(DMY) DOCUMENT TYPE     VALUE             CONSIDERATION
--------------------------------------------------------------------------------

35D119A        12/08/1947                                     REF. 139Z46

OWNERS

JESSIE EILEEN WATSON
OF EDMONTON
ALBERTA

                              ( CONTINUED )



--------------------------------------------------------------------------------
                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   2
REGISTRATION                                                 # 35D119A
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------

7894HY         25/02/1952 CAVEAT
                          CAVEATOR - THE ROYAL TRUST COMPANY.

971LK          06/03/1959 CAVEAT

                          CAVEATOR - DUNN HOLDINGS LTD.

3569LK         21/05/1959 CAVEAT
                          CAVEATOR - FRANK S LIEBER

4640MX         22/10/1962 CAVEAT
                          RE : LEASE
                          CAVEATOR - ENCANA OIL & GAS CO. LTD..
                          C/O ENCANA CORPORATION
                          150-9 AVE SW
                          PO BOX 2850
                          CALGARY
                          ALBERTA T2P2S5
                          "M & M AS DESC. - DATA UPDATED BY TRANSFER OF
                          CAVEAT 912081692"
                               (DATA UPDATED BY: CHANGE OF NAME 052451978)

892 029 446    07/02/1989 CAVEAT
                          RE : LEASE
                          CAVEATOR - DOME PETROLEUM LIMITED.
                          P.O. BOX 200
                          CALGARY
                          ALBERTA
                          AGENT - COLETTE M SMITH
                          "M & M AS DESC."

902 182 930    21/06/1990 CAVEAT
                          RE : SEE CAVEAT
                          CAVEATOR - COMPUTERSHARE TRUST COMPANY OF CANADA.
                          ATT:MANAGER OIL ROYALTIES DEPARTMENT
                          700,530-8 AVENUE SW CALGARY
                          ALBERTA T2P3S8
                          AGENT - S MARY HAMMER
                               (DATA UPDATED BY: CHANGE OF ADDRESS 972134742)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               032303358)

942 012 366    14/01/1994 TRANSFER OF CAVEAT 4640MX
                          TRANSFEREE - CONWEST EXPLORATION COMPANY LIMITED.
                          ATT: LAND DEPARTMENT
                          800, 407-8 AVE SW
                          CALGARY

                              ( CONTINUED )



--------------------------------------------------------------------------------
                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   3
REGISTRATION                                                 # 35D119A
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------
                          ALBERTA T2P1E5

972 134 742    14/05/1997 CHANGE OF ADDRESS FOR SERVICE
                          RE: MONTREAL TRUST COMPANY.
                          ATTEN:OIL ROYALTIES DEPARTMENT
                          7TH FLOOR, 530-8 AVENUE SW
                          CALGARY
                          ALBERTA T2P3S8
                          AFFECTS INSTRUMENT:   902182930

972 172 027    16/06/1997 DISCHARGE OF CAVEAT 892029446

012 108 426    19/04/2001 TRANSFER OF CAVEAT 4640MX
                          TRANSFEREE - AEC OIL & GAS CO. LTD..
                          3900, 421-7 AVE SW
                          CALGARY
                          ALBERTA T2P4K9

032 303 358    18/08/2003 TRANSFER OF CAVEAT 902182930
                          TRANSFEREE - COMPUTERSHARE TRUST COMPANY OF CANADA.
                          ATT:MANAGER OIL ROYALTIES DEPARTMENT
                          700,530-8 AVENUE SW CALGARY
                          ALBERTA T2P3S8
                          AGENT - S MARY HAMMER

052 451 978    17/10/2005 CHANGE OF NAME
                          RE: ENCANA OIL & GAS CO. LTD..
                          C/O ENCANA CORPORATION
                          150-9 AVE SW
                          PO BOX 2850
                          CALGARY
                          ALBERTA T2P2S5
                          AFFECTS INSTRUMENT:   4640MX

092 152 366    14/05/2009 CAVEAT
                          RE : MINES AND MINERALS LEASE INTEREST

                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          P.O.BOX 1450 STN "M"
                          CALGARY
                          ALBERTA T2P2L6
                          AGENT - DON ROBSON

092 187 794    09/06/2009 DISCHARGE OF CAVEAT 4640MX
                          AND TRANSFER OF 942012366
                          AND TRANSFER OF 012108426
                          AND CHANGE OF NAME 052451978

                              ( CONTINUED )
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                                                             # 35D119A

TOTAL INSTRUMENTS: 014

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN ACCURATE
REPRODUCTION OF THE CERTIFICATE OF TITLE REPRESENTED
HEREIN THIS 6 DAY OF NOVEMBER, 2012 AT 12:43 P.M.

ORDER NUMBER:22384488

CUSTOMER FILE NUMBER:

                             *END OF CERTIFICATE*

_______________________________________________________________________

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED FOR THE
SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, SUBJECT TO WHAT IS
SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM
INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, APPRAISAL OR
OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS PART OF THE ORIGINAL
PURCHASER APPLYING PROFESSIONAL, CONSULTING OR TECHNICAL EXPERTISE FOR
THE BENEFIT OF CLIENT(S).



                       HISTORICAL LAND TITLE CERTIFICATE

                      CURRENT TITLE WITH HISTORICAL DATA

M
LINC             SHORT LEGAL                                   TITLE NUMBER
0024 672 289     4;25;52;4;SE                                  35D119A1

LEGAL DESCRIPTION

ALL PETROLEUM AND NATURAL GAS WITHIN, UPON OR UNDER:

MERIDIAN 4 RANGE 25 TOWNSHIP 52
SECTION 4
ALL THAT PORTION OF THE SOUTH EAST QUARTER
BEING THE SURRENDERED PORTION OF THE STONY PLAIN INDIAN RESERVE
NO. 135, AS SHOWN ON A PLAN OF SURVEY OF THE SAID RESERVE OF RECORD
AS 1329EU., CONTAINING 41.3 HECTARES MORE OR LESS.
EXCEPTING THEREOUT:
A) THE MOST NORTHERLY (35) FEET THROUGHOUT OF THE SAID SOUTH EAST
QUARTER OF SAID SECTION.
B) ALL THAT PORTION OF LEGAL SUBDIVISION 1 AND ALL THAT PORTION OF THE
SOUTH HALF OF LEGAL SUBDIVISION 2 OF SAID SOUTH EAST QUARTER OF SAID
SECTION.

ESTATE: FEE SIMPLE

MUNICIPALITY: CITY OF EDMONTON

--------------------------------------------------------------------------------
                         REGISTERED OWNER(S)
REGISTRATION    DATE(DMY) DOCUMENT TYPE     VALUE             CONSIDERATION
--------------------------------------------------------------------------------

35D119A1       12/08/1947                                     REF. 139Z46

OWNERS

JESSIE EILEEN WATSON
OF EDMONTON
ALBERTA

                              ( CONTINUED )



--------------------------------------------------------------------------------
                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   2
REGISTRATION                                                 # 35D119A1
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------

7894HY         25/02/1952 CAVEAT
                          CAVEATOR - THE ROYAL TRUST COMPANY.

971LK          06/03/1959 CAVEAT

                          CAVEATOR - DUNN HOLDINGS LTD.

3569LK         21/05/1959 CAVEAT
                          CAVEATOR - FRANK S LIEBER

4640MX         22/10/1962 CAVEAT
                          RE : LEASE
                          CAVEATOR - ENCANA OIL & GAS CO. LTD..
                          C/O ENCANA CORPORATION
                          150-9 AVE SW
                          PO BOX 2850
                          CALGARY
                          ALBERTA T2P2S5
                          "M & M AS DESC. - DATA UPDATED BY TRANSFER OF
                          CAVEAT 912081692"
                               (DATA UPDATED BY: CHANGE OF NAME 052451978)

902 182 930    21/06/1990 CAVEAT
                          RE : SEE CAVEAT
                          CAVEATOR - COMPUTERSHARE TRUST COMPANY OF CANADA.
                          ATT:MANAGER OIL ROYALTIES DEPARTMENT
                          700,530-8 AVENUE SW CALGARY
                          ALBERTA T2P3S8
                          AGENT - S MARY HAMMER
                               (DATA UPDATED BY: CHANGE OF ADDRESS 972134742)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               032303358)

972 134 742    14/05/1997 CHANGE OF ADDRESS FOR SERVICE
                          RE: MONTREAL TRUST COMPANY.
                          ATTEN:OIL ROYALTIES DEPARTMENT
                          7TH FLOOR, 530-8 AVENUE SW
                          CALGARY
                          ALBERTA T2P3S8
                          AFFECTS INSTRUMENT:   902182930

012 108 425    19/04/2001 TRANSFER OF CAVEAT 4640MX
                          TRANSFEREE - AEC OIL & GAS CO. LTD..
                          3900, 421-7 AVE SW
                          CALGARY
                          ALBERTA T2P4K9

                              ( CONTINUED )



--------------------------------------------------------------------------------
                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   3
REGISTRATION                                                 # 35D119A1
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------
032 303 358    18/08/2003 TRANSFER OF CAVEAT 902182930
                          TRANSFEREE - COMPUTERSHARE TRUST COMPANY OF CANADA.
                          ATT:MANAGER OIL ROYALTIES DEPARTMENT
                          700,530-8 AVENUE SW CALGARY
                          ALBERTA T2P3S8
                          AGENT - S MARY HAMMER

052 451 978    17/10/2005 CHANGE OF NAME
                          RE: ENCANA OIL & GAS CO. LTD..
                          C/O ENCANA CORPORATION
                          150-9 AVE SW
                          PO BOX 2850
                          CALGARY
                          ALBERTA T2P2S5
                          AFFECTS INSTRUMENT:   4640MX

092 152 366    14/05/2009 CAVEAT
                          RE : MINES AND MINERALS LEASE INTEREST
                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          P.O.BOX 1450 STN "M"
                          CALGARY
                          ALBERTA T2P2L6
                          AGENT - DON ROBSON

092 187 794    09/06/2009 DISCHARGE OF CAVEAT 4640MX
                          AND TRANSFER OF 012108425
                          AND CHANGE OF NAME 052451978

TOTAL INSTRUMENTS: 011

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN ACCURATE
REPRODUCTION OF THE CERTIFICATE OF TITLE REPRESENTED
HEREIN THIS 6 DAY OF NOVEMBER, 2012 AT 12:43 P.M.

ORDER NUMBER:22384488

CUSTOMER FILE NUMBER:

                             *END OF CERTIFICATE*

_______________________________________________________________________

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED FOR THE

                                  ( CONTINUED )
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SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, SUBJECT TO WHAT IS
SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM
INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, APPRAISAL OR
OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS PART OF THE ORIGINAL
PURCHASER APPLYING PROFESSIONAL, CONSULTING OR TECHNICAL EXPERTISE FOR
THE BENEFIT OF CLIENT(S).
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MAYAN STATIONERY LTD.-371 

FORM 261B 

THE LAND TITLES ACT 

TRANSFER OF LAND 

I, JESSIE ETI.E!!:N WATSON (the Wife of H.C. Watson), 

of the City of Edmonton. in the ProYinc~ of Alberta, 

· f simple, subject, however, to such. encu~brances, lie_ns, and interests as 
being registered owner of an estate ii: ee 1·n all that certain tract of land situate m the Provmce of Alberta, and 
are notified by memorandum under written, 
being: 

lt:rasrtl - All that rortion of the land lying j_n thP. surrendered portion of the Stony Plai.r1 
Indian Reserve No. 135 as shown on Filed Plan 1329 E. U. and signed at Ottawa on the ~th 
clay of October, 1925, and of record in the Department of Indian Affairs being composed of 
the South-West Quarter of Section Four (4) Township Fifty Two (52) Range Twenty Five (25) 
west o:f the Fourth :Meridian, in the sa:id Province containing One Hundred and Sixty and 
Twenty Four Hundredths (160. 24) acres more o:r less, excei:iting there out: 

,....-· 

(a)· Seven and Seventy Hundredths (7.70) acres more or l8s~ shown as Parcel "A" on Filed Pl 
5888 c.1;, __ 

(b) The North Two Hundred and Ninety Seven (297) feet in width throu[•hout of t.he said quar· 
sect.ion containing Eighteen (18) acres more or 1ess. , 

/ i;: , ,F; .J.11'1·.:IJ. ;_-/1/2/q- Ji, l 
The land hereby firstl,r described contai.rdng One Hnnclred and .'.I'h-a:-l'-~-hup. and F.;i.f".-t.y-F-'m·t:r
Hmdredt.h::: (1-'31+~4) acres more or less. 

. 1 ' ., . . , . .ci~r ,Y_l. "'.D .. . -:; r., ,·)2 1·,, r l' c ) ·, . . ,,, acres ffl D'.r(~ o:;: J~ss sn,"'c,J.'":1. c:en 11 t1u<:e:.. '-' .., ~. -· -- • 

RE.SERVING THEREOTJ'J:' AIL HI1\':S.S AND :tvlINERAI.S. 
/ 

.SECONDLY: The South East. quart.er of Section Four ( 4) in the said Town1,h,i'r and Ran21e"(j _arid_ 
b . . th d ' t· f th . 'St Pl · I a· R '"' '-'"L!t!.<c ··•' 1 '1 ,.t ~ ., ,.::, .e1ng in . e .surren ereo por .ion o e sa1.o ony , u1 n 1an e serve~ co,i"l,a.1.ning ne · i . 
Hundred and Two (102) acres more or less • 

~ 
' EXCEPTING TFT<.:REOUT - The North Thtrty-Three (33) feet throughout. of the said quarter sectic 

-~ , containing Two (2) acres more or le sso 
. '(} 

The l,1.nd hereby secondly described containing One H1mdred (109) acres more or less. 

t 
\ 
'~ 

RE E>i:~RITING TRERE0TlT ~-IL }'[[NES t~PD lffl\iER.~,S. 
':'. ,- , ,tyi- ; , u : ' 0' ().) t ::\ _:•01.1r < i.'. '· inc l u :0• l. ·., ": 

1. s '" _,.:x -··.:, on 
\ 

Ll.l.L~ £_ ·- : --1 -· 

Signed by the said Jessie E:i..leen· ¾[atson 

( ; /' } 
in the presence of · / / 

' \ I , I '/ • 

i(I i, . · , 

" I· ., I 

(Witn!ss sign Here) . 

l 

I 
l{,,~· ")»< CANADA } PROVINCE OF ALBERTA 

__ ,,..,,. 

.Ju._ 
,· •. -J(': ~~ I 

... , .. . , . 
.. ) J \..! ,,,_ 

' , ! '. ( . / 
, , 

I 

-------------------------------------------- , ______________ J, ••.. -----4-----------------
(Transferor Sign Here) 

-~ f ~....L..L f h t f ) d n the within transfer -and I know the lands iv V~'y<, 1. I am ( -.e -04"-the tr 1ttrs er ee 5f-o;: or agent o t e rans eree name 1 

therein described. 

2. I know the circumstances of the said transfer and the true consideration paid by me (us) ( thP. tr:rnof PrPP 1 10 "° 
....... ~ -· 



r CANADA 

PROVINCE OF ALBERTA 

TO WIT: 

l. 

} 
I, 

AFF,~bA VIT ~ ~CUTI ON FOR WITNESS 
( . · · / u,.,c, 

) '·-·' ·-·· ; '? 

of the C5..ty of Edmonton in the Province of Alberta 
MAKE OATH AND SAY: 

I was personally present and did see Jessie Eileen Watson 
named in the within instrument, wl 

1s (M'l{) personally known to me to be the person~) named therein, duly sign and execute the same for the purpose(s) named therein. 

2. That the same was executed at Edmonton in the Province of Alberta, and that I am the subscribi1 
witness thereto. . . . . / / / .·/ J 
3. That I know the said person~) and::ti:K (she,~ 1s _m my beh~f of the full age of twenty-on. years. .Y . 
SWORN before me at. Edrnonton m the ProvmceJ ./ {_ , _, ·-· 1 \ /(· 1.. ,:.t 
of Alberta this :::=_ ,-, day of November -~ ~~ 61 _.,,;- , ................. , ............ ,: ........ ;····················/········································--·····-------

······················ ( .,./:/ /<:~';d. ):-·-----u.t·•-,c·-·k"' £:,--z ·.L -....... . 
(A Commissioner for Oaths in and for the Province of Alberta) 

DOWER AFFIDAVIT 
I, Jec,::d.e Ei l een Watson of Edmonton int 
Province of Alberta (occupation) MAKE OATH AND SAY: 
1. That I am the Transferor (.JJ.&.dwy--a~i!d-~ia.-l:mg-u.ada.r-~""'"'.a~g,,: .. ~..-y.~--~fl<il~e. l'l, 

.ef .,...A..J;;)..-1,.Q..---~a.ateQo&)'-..i.-~~-) named in the within instrument. 
2. '.Ch.t...L..am-~y..,pl'i.~-i,s,l....n0t.~ .. -.QR That neither myself nor my spouse (~~~+.-&i;.-ki;i-i;~-e, have resided in the with 
mentioned land at any time since our ~~ marriage. . 

:~~:::::' ~ at ~:;:ton No1'e~bar ,rJ' /: 7:";;"'. l ";_ · ' ' L · •. '.: _ ' 

(A .. Commisi/£~,~~:i;~: in ·and. for .the· Province· of· Alberta) 

' ' CONSENT OF SPOUSE 
I , being married to the above nam 

do hereby give my consent to the dispositi 
of our homestead, made in this instrument and I have executed this document for the purpose of giving up my life estate and other dower rights 
the said property given to me by THE DOWER ACT, to the extent necessary to give effect to the said disposition. 

(Signature of Spouse) ..... 

CERTIFICATE OF ACKNOWLEDGMENT BY SPOUSE 
1. This document was acknowledged before me by apart from her husband (his wif, 

acknowledged to me that she (h , 2. 
(a) 
(b) 

(c) 

(d) 
Dated at 

" z 
~ 

~ "i,,~ •• ci 
"•¥ z 
~ 

..., 
t~ i:: 

(1.) 

is aware of the nature of this disposition; 
is aware that THE DOWER ACT, gives her ( or him) a life estate in the homestead and the right to prevent disposition of the hon 
stead by withholding consent ; 
consents to the disposition for the purpose of giving up the !if e estate and other dower rights in the homest~ad given to her ( or hii 
by THE DOWER ACT, to the extent necessary to give effect to the said disposition; 
is executing the document freely and voluntarily without any compulsion on the part of her husband ( or his wife) . 

c-l 

'° Cl) ..... . -
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in the Province of Alberta this day of 

0:-: w 
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                            LAND TITLE CERTIFICATE

S
LINC             SHORT LEGAL                                   TITLE NUMBER
0014 510 177     4;25;52;4;SE                                  102 377 644 +1
0034 536 772     4;25;52;4;SW

LEGAL DESCRIPTION

FIRST

ALL THAT PORTION OF THE SOUTH EAST QUARTER OF SECTION FOUR (4)
TOWNSHIP FIFTY TWO (52)
RANGE TWENTY FIVE (25)
WEST OF THE FOURTH MERIDIAN
BEING IN THE SURRENDERED PORTION OF THE SAID STONY PLAIN INDIAN RESERVE
AND LYING NORTH OF A LINE DRAWN EASTERLY AND PARALLEL TO THE NORTH BOUNDARY
OF THE SAID QUARTER THROUGH THAT SAID POINT ON THE WEST BOUNDARY OF THE
SAID QUARTER SECTION THIRTEEN HUNDRED AND TWENTY AND EIGHTY FIVE HUNDREDTHS
(1320.85) FEET MORE OR LESS SOUTH OF THE NORTH WEST CORNER THEREOF AS THE
SAID POINT IS SHOWN ON SAID SUBDIVISION PLAN 3502MC, CONTAINING APPROXIMATELY
SIXTY THREE (63) ACRES MORE OR LESS
EXCEPTING THEREOUT:
A) THE NORTHERLY THIRTY THREE (33) FEET THROUGHOUT OF THE SAID QUARTER
SECTION CONTAINING (2) ACRES MORE OR LESS
B) ALL THAT PORTION OF POWER LINE RIGHT OF WAY PLAN 8222852 CONTAINING
3.19 HECTARES (7.88 ACRES) MORE OR LESS
C) ALL THAT PORTION OF POWER LINE RIGHT OF WAY PLAN 8322359 CONTAINING
1.95 HECTARES (4.82 ACRES) MORE OR LESS
EXCEPTING THEREOUT ALL MINES AND MINERALS

SECOND

MERIDIAN 4 RANGE 25 TOWNSHIP 52
SECTION 4
ALL THAT PORTION OF THE SOUTH WEST QUARTER
BEING IN THE SURRENDERED PORTION OF THE STONY PLAIN INDIAN RESERVE
NO 135 AS SHOWN ON FILED PLAN 1329EU, DESCRIBED AS FOLLOWS:
COMMENCING AT A POINT ON THE EAST BOUNDARY OF THE SAID QUARTER SECTION
1320.85 FEET MORE OR LESS SOUTH OF THE NORTH EAST CORNER THEREOF, THENCE
NORTHERLY ALONG THE SAID EAST BOUNDARY TO THE SAID NORTH EAST CORNER, THENCE
WESTERLY ALONG THE NORTH BOUNDARY TO THE NORTH WEST CORNER THEREOF, THENCE
SOUTHERLY ALONG THE WEST BOUNDARY THEREOF 1320.55 FEET MORE OR LESS TO THE
NORTH WEST CORNER OF THE SAID LANDS SUBDIVIDED UNDER PLAN 3502MC, THENCE
EASTERLY ALONG THE NORTH BOUNDARY OF SUBDIVISION PLAN 3502MC, 620 FEET

                              ( CONTINUED )



                                                             PAGE   2
                                                             # 102 377 644 +1
MORE OR LESS TO A NORTH EAST CORNER OF THE SAID SUBDIVISION PLAN 3502MC,
THENCE EASTERLY IN A STRAIGHT LINE TO THE POINT OF COMMENCEMENT,
CONTAINING 32.416 HECTARES (80.1 ACRES) MORE OR LESS
EXCEPTING THEREOUT:
                                          HECTARES (ACRES) MORE OR LESS
A) THE NORTH 297 FEET IN WIDTH THROUGHOUT OF THE SAID QUARTER SECTION
CONTAINING          . . . . . . . .         7.284   18.00
B) PLAN 1024210     RIGHT OF WAY            2.67     6.60  AREA "A"
             (TRANSPORTATION UTILITY CORRIDOR)
EXCEPTING THEREOUT ALL MINES AND MINERALS

ESTATE: FEE SIMPLE

MUNICIPALITY: CITY OF EDMONTON

REFERENCE NUMBER: 042 007 985

--------------------------------------------------------------------------------
                         REGISTERED OWNER(S)
REGISTRATION    DATE(DMY) DOCUMENT TYPE     VALUE             CONSIDERATION
--------------------------------------------------------------------------------

102 377 644    26/10/2010 TRANSFER OF PART
                          OF LAND

OWNERS

COLEEN BRAUN
OF 8150 - 27 AVE
EDMONTON
ALBERTA T6K 4C9
AS TO AN UNDIVIDED 1/4 INTEREST

DALE MURRAY BRAUN
OF P.O. BOX 1874
ATHABASCA
ALBERTA T9S 2B5
AS TO AN UNDIVIDED 1/4 INTEREST

DANEVE MARIE LUCAS
OF R.R. #3
WETASKIWIN
ALBERTA T9N 1X1
AS TO AN UNDIVIDED 1/4 INTEREST

                              ( CONTINUED )



--------------------------------------------------------------------------------
                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   3
REGISTRATION                                                 # 102 377 644 +1
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------

3309JB         28/03/1952 UTILITY RIGHT OF WAY
                          GRANTEE - LM RESOURCES INC..
                          AFFECTED LAND:        4;25;52;4;SW
                          AS TO PORTION OR PLAN:3249HW
                               (DATA UPDATED BY: TRANSFER OF UTILITY RIGHT
                               OF WAY 012186228)

7021JG         28/04/1953 CAVEAT
                          RE : EASEMENT
                          CAVEATOR - ALTALINK MANAGEMENT LTD..
                          2611 - 3 AVE SE
                          CALGARY
                          ALBERTA T2A7W7
                          "AS TO LSD 7 & 2"
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               022181877)
                               (DATA UPDATED BY: CHANGE OF ADDRESS 092016065)

4404MT         18/10/1962 CAVEAT
                          RE : SURFACE LEASE
                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          C/O P.O.BOX 1450
                          STATION 'M"
                          CALGARY
                          ALBERTA T2P2L6
                          AFFECTED LAND:        4;25;52;4;SW
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               902303493)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               942012368)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               012180278)
                               (DATA UPDATED BY: CHANGE OF ADDRESS 032397578)
                               (DATA UPDATED BY: CHANGE OF NAME 042062748)
                               (DATA UPDATED BY: CHANGE OF NAME 072138168)

6577MS         24/10/1962 CAVEAT
                          RE : SURFACE LEASE
                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          C/O P.O.BOX 1450
                          STATION 'M"
                          CALGARY
                          ALBERTA T2P2L6
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               902303493)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               942012368)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               012180278)
                               (DATA UPDATED BY: CHANGE OF ADDRESS 032397795)
                               (DATA UPDATED BY: CHANGE OF NAME 042063849)

                              ( CONTINUED )
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                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   4
REGISTRATION                                                 # 102 377 644 +1
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------
                               (DATA UPDATED BY: CHANGE OF NAME 072138383)

725VA          06/07/1974 CAVEAT
                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          C/O P.O.BOX 1450
                          STATION 'M"
                          CALGARY
                          ALBERTA T2P2L6
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               902303493)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               942012368)
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               012180278)
                               (DATA UPDATED BY: CHANGE OF ADDRESS 032397960)
                               (DATA UPDATED BY: CHANGE OF NAME 042063826)
                               (DATA UPDATED BY: CHANGE OF NAME 072138423)

772 196 908    06/10/1977 CAVEAT
                          RE : EASEMENT
                          CAVEATOR - THE CITY OF EDMONTON.

912 142 003    10/06/1991 CAVEAT
                          RE : EASEMENT
                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          C/O P.O.BOX 1450
                          STATION 'M"
                          CALGARY
                          ALBERTA T2P2L6
                          AFFECTED LAND:        4;25;52;4;SW
                               (DATA UPDATED BY: CHANGE OF NAME 042069278)
                               (DATA UPDATED BY: CHANGE OF NAME 072145650)

912 142 005    10/06/1991 CAVEAT
                          RE : EASEMENT
                          CAVEATOR - PENN WEST PETROLEUM LTD..
                          C/O P.O.BOX 1450
                          STATION 'M"
                          CALGARY
                          ALBERTA T2P2L6
                          AFFECTED LAND:        4;25;52;4;SW
                               (DATA UPDATED BY: TRANSFER OF CAVEAT
                               002204920)
                               (DATA UPDATED BY: CHANGE OF NAME 032405637)
                               (DATA UPDATED BY: CHANGE OF NAME 042069278)
                               (DATA UPDATED BY: CHANGE OF NAME 072145650)

                              ( CONTINUED )
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                        ENCUMBRANCES, LIENS & INTERESTS
                                                             PAGE   5
REGISTRATION                                                 # 102 377 644 +1
  NUMBER     DATE (D/M/Y)        PARTICULARS
--------------------------------------------------------------------------------
072 382 337    26/06/2007 CAVEAT
                          RE : LEASE INTEREST
                          CAVEATOR - TM MOBILE INC..
                          TELUS
                          1600 CONSILIUM PLACE SUITE 1600
                          SCARBOROUGH
                          ONTARIO M1H3J3

082 076 721    19/02/2008 CAVEAT
                          RE : LEASE INTEREST
                          CAVEATOR - TM MOBILE INC..
                          TELUS 200 CONSILIUM PLACE SUITE 1600
                          SCARBOROUGH
                          ALBERTA M1H3J3
                          AGENT - SEAL.

TOTAL INSTRUMENTS: 010

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN ACCURATE
REPRODUCTION OF THE CERTIFICATE OF TITLE REPRESENTED
HEREIN THIS 8 DAY OF MAY, 2012 AT 10:57 A.M.

ORDER NUMBER:21180846

CUSTOMER FILE NUMBER:

                             *END OF CERTIFICATE*

_______________________________________________________________________

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED FOR THE
SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, SUBJECT TO WHAT IS
SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM
INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, APPRAISAL OR
OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS PART OF THE ORIGINAL
PURCHASER APPLYING PROFESSIONAL, CONSULTING OR TECHNICAL EXPERTISE FOR
THE BENEFIT OF CLIENT(S).
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