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1. Summary of, and Reasons for, These Submissions 

These submissions are in response to an Alberta Energy Regulator (the “AER” or “Regulator”) request 
dated October 12, 2016  (TAB 1) for submissions by October 31, 2016 (herein the “Request”).   

Pursuant to the Request, the following are provided as Addenda: 

• Letters of Representation (by Dorin Land and Oilfield Management Inc.) (TAB 6) 

• A copy of Approval No. 12447 dated August 26, 2016 (TAB 2) (herein the “Approval” or the 
“Impugned Approval”) of said enhanced oil recovery (“EOR”) scheme related to a certain portion 
of the Armisie field in urban Edmonton, Alberta (TAB 2). 

• A copy of the Notice of/Reasons for Approval (herein the “Reasons” or “Reasons for Decision”), 
provided at TAB 3. 

• A copy of Statements of Concern No. 30265 dated April 8, 2016 (TAB 4) (the “SOC”) 

1.1 Request for Landowners to Prove Eligibility / Status 

At its core, the Request is for the Applicant landowners related to Regulatory Appeal No. 1869031, to 
prove they are eligible (that the possess standing) to request a regulatory appeal of a recent AER approval 
of an enhanced oil recovery scheme.  The test for eligibility to request regulatory appeal proceedings is in 
two parts: 

1. Was a hearing conducted? 

2. Is the requester directly and adversely affected by the decision? 

The reasons why the Landowner Applicants, listed in Section 1.2, are directly and adversely affected by 
the Impugned Approval are given in Section 1.3, and supported by submissions in Part 2. 

All indications are that the Regulator shall strictly adhere to and enforce the second part of said test.  It is 
fact that the AER found no hearing was necessary to approve the subject application, whereby the first 
portion of the test has been clearly met. 

Landowners do not object to being requested to prove their eligibility or status to participate in Regulator 
proceedings.  They do respectfully remind the Regulator that they possess certificates of title, whereby 
the Province of Alberta, by way of the land registrar, has largely guaranteed their status. 

However, landowners and others are opposed to what appears to be a double standard the Regulator is 
applying:  documentary evidence, provided to the AER by landowners, clearly indicates that several oil 
industry participants named in the application, but not in the related approval, do not meet minimum 
eligibility requirements, mandatory to file and/or consent to Application No. 1832419 dated June 17, 
2015. 

It does not appear that the AER required the Applicant Penn West to prove it is eligible to hold a well 
licence when reasonable doubt, and evidence of such reasonable doubt, was provided by the Applicant 
Landowners. 

The AER’s approval of Application No. 1832419 appears to be arbitrary.  This is discussed in Section 1.4.1. 
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1.2 The Landowner Applicants 

The Applicants who have specifically requested Regulatory Appeal No. 1869031, as evidenced by letters 
of representation provided as Addenda, are those persons listed below: 

Braun Lands Owners 

Name    Certificate of Title Number  Interest (Braun Lands) 

1. Dale Murray Braun   102 377 644 +1   ¼ UNDIVIDED 
2. Coleen Braun    102 377 644 +1   ¼ UNDIVIDED 
3. Daneve Marie Lucas   102 377 644 +1   ¼ UNDIVIDED 
4. Lillian Evanoff    102 361 244   1/18 UNDIVIDED 
5. Guy Arthur Lewis   102 361 790 +1   1/71 UNDIVIDED 

Guy Arthur Lewis   102 361 744 +1   1/216 UNDIVIDED 
6. Elizabeth Irene Storochuk  102 360 740 +1   1/12 UNDIVIDED 

1.3 Eligibility to Request a Regulatory Appeal, Approval No. 12447 (EOR 
Scheme) 

Sections 36 and 38(1) of REDA govern what constitutes an “eligible” person or eligibility (or status) to file 
an application requesting a regulatory appeal of an AER approval.  Section 38(1) provides that an 
application must be filed in accordance with the Alberta Energy Regulator Rules of Practice (the “Rules”). 

The legislated requirements are: 

1. Only eligible persons may request the AER to conduct a regulatory appeal. 

2. The regulatory appeal must be in respect of an “appealable decision” as defined in Section 36(a) 
of REDA. 

3. An eligible person means a person who is directly and adversely affected by a decision of the 
Regulator that was made under an energy resource enactment, if that decision was made without 
a hearing (the Approval was patently made without a hearing under the Oil and Gas Conservation 
Act) (Section 36 of REDA). 

4. Pursuant to Section 30(1) of the Rules, a request for a regulatory appeal must be in writing (the 
Combined Application is in writing) and must contain the following: 

Information in the table below addresses compliance with minimum application requirements. 

References are made to content in the Application related to Regulatory Appeal No. 1869031, which is of 
course an application that requests the Regulator to combine several applications (herein the “Combined 
Application”). 
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Requirement Statement of Compliance 
(a) A copy of the appealable decision; Provided as Addenda TABs 2 and 3. 
(b) An explanation as to why the 

person should be considered an 
eligible person under section 36 
of the Act 

An explanation of eligibility of the Applicants was 
addressed in Section 2.9 of the Combined Application.  
Further explanation is provided by way of these 
Submissions, particularly Sections 1 and 6. 

(c) The legal description or GPS co-
ordinates of (i)  the land or 
residence of the requester, and 
(ii) the location on which the 
energy resource activity that is 
the subject of the appealable 
decision and the request is or will 
be located; 

North Portions (except those portions owned by the 
Crown of: 
• SW Quarter, Section 4-52-25 W4M 
• SE Quarter, Section 4-52-25 W4M 

(103.8 acres more or less) 
Main portions of LSD 5, 6, 7 and 8 

See various legal surveys attached to Demand Letter dated 
October 29, 2016 (TAB 5), and TABS 5.1-5.16 

(d) A clear and concise statement of 
the facts relevant to the 
regulatory appeal; 

A statement of the facts directly related to the Regulatory 
Appeal is provided in Section 5.12 of the Combined 
Application.  Fact Nos. 83 – 100.  Most of the facts in 
Section 5 of the Combined Application are applicable. 

(e) The grounds on which the request 
for regulatory appeal is made; 

The grounds for the Combined Application, are provided 
in Section 2 of the Combined Application.  See in particular 
Sections 2.2 and 2.5. 
See Also Section 1.4 of these Submissions (Part 1) 
See Also Notice Demand Letter, TAB 5 

(f) The relief requested; See Section 2 ( of Part 1) 
(g) The requester’s contact 

information. 
See Section 7 of the Combined Application 

 
As dealt with in Section 2.9 of the Combined Application, the owners of Braun Lands submit they are 
“eligible persons” as defined in Section36(b) of the Responsible Energy Development Act (“REDA”): 

Definitions 

36   In this Division,  

                           (a)    “appealable decision” means  

                                  (i)    a decision of the Regulator in respect of which a person would otherwise be 
entitled to submit a notice of appeal under section 91(l) of the Environmental 
Protection and Enhancement Act, if that decision was made without a hearing, 

                                (ii)    a decision of the Regulator in respect of which a person would otherwise be 
entitled to submit a notice of appeal under section 115 of the Water Act, if that 
decision was made without a hearing, 

                               (iii)    a decision of the Regulator in respect of which a person would otherwise be 
entitled to submit a notice of appeal under section 121 of the Public Lands Act, if 
that decision was made without a hearing, 

                               (iv)    a decision of the Regulator that was made under an energy resource enactment, if 
that decision was made without a hearing, or 
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                                 (v)    any other decision or class of decisions described in the regulations; 

                           (b)    “eligible person” means  

                                  (i)    a person referred to in clause (a)(i), (ii) or (iii),  

                                (ii)    a person who is directly and adversely affected by a decision referred to in clause 
(a)(iv), or 

                               (iii)    any other person or class of persons described in the regulations. 

Approval No. 12447 dated August 26, 2016 is an approval under Section 39 of the Oil and Gas Conservation 
Act, which statute is an energy resource enactment as defined in REDA, and is therefore an appealable 
decision as defined in Section 36(a) of REDA quoted above. 

Reasons for Decision tend to indicate that Statement of Concern No. 30265 were rejected for eligibility 
reasons, whereby the content thereof was not considered at all by the AER.  However, this is not 
completely clear.  This is discussed in Section 1.3.1. 

Section 1.3.1 deals with numerous reasons why the Applicant Landowners meet the test of being directly 
and adversely affected by the Approval in numerous, if not countless, ways.   

If one considers Alberta law in its entirety, which the AER appears not to have done in issuance of the 
Approval, the eligibility of the surface owners is highly obvious. 

Alberta’s integrated statutory scheme contemplates: 

1. Legal conveyance of surface rights to an AER approval holder for an indefinite operational period. 

• Where no surface rights have been conveyed, the approval holder possesses no legal 
right to enter upon the surface to conduct operations.  In this situation, the AER: 

A. possesses sole jurisdiction and a clear mandate to investigate and cure the 
situation, and to do so expeditiously with minimal cost to the landowner, all of 
which are evident on a plain reading of Section 6 of the Environmental Protection 
and Enhancement Act, particularly Sections 137, and 140 – 144. 

In contrast the Surface Rights Board has no power or enforcement capability to 
order any approval holder to exit the land that is not subject to an order of that 
Board (and may not be able to do so if there is an order). 

Such powers are granted solely to the AER pursuant to Section 9 of the 
Responsible Energy Development Act.  Moreover, the AER may request the Court 
of Queen’s Bench of Alberta to make an order protecting land rights. 

B. Has no jurisdiction to make an arbitrary finding to the effect that, simply because 
an operator exists, that the necessary rights of entry must have been acquired 
between the issuance of an approval and entry to conduct the operation.  The 
AER must use its broad investigatory powers and make findings of law and fact. 
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C. Must order abandonment of any well or facility pursuant to the mandatory 
provisions of Section 3.012(a) of the Oil and Gas Conservation Rules. 

2. That if such surface rights of entry are acquired pursuant to the Surface Rights Act, conveyance 
of such rights back to the surface owner, upon abandonment of operations, successful 
reclamation of the land, is required. 

• Where no surface rights have been conveyed to the AER approval holder, an 
environmental protection order issued by the AER is required to ensure the provisions of 
the Surface Rights Act and Part 6, of the Environmental Protection and Enhancement Act 
have not been circumvented. 

• The AER is not entitled to ignore the provisions of the Surface Rights Act simply because 
such legislation created a separate board, and granted limited powers to the Surface 
Rights Board (not including those of the AER to order abandonment for example). 

• The AER approval holder is not entitled to continue to operate if it has circumvented the 
legal requirement to acquire a surface right of entry prior to commencing operations. 

• If the AER refuses to carry out its mandate, it is effectively assisting the approval holder 
to effectively acquire surface rights and the use of land by way of effective theft.  

3. That the necessary surface rights may be conveyed to an AER approval holder by one of two 
means: 

a) Consent of the surface owner, in which case the Surface Rights Board has never been, 
and may never be involved (or possess jurisdiction). 

b) An order of the Surface Rights Board, which Board possesses no jurisdiction when: 

(i) Surface rights of entry are acquired by owner consent; or,(other than to decide 
monetary compensation if requested to do so and if the Board has jurisdiction) 

(ii) The AER approval holder has circumvented the requirement to acquire a legal 
right of entry (is trespassing). 

As the approval issuer, the body with sole legislative and regulatory investigative powers, and as the sole 
issuer of environmental protection orders, the AER is in fact the sole watchdog and the ONLY body that 
can fully investigate and issue orders to solve problems that clearly exist within the Arimisie field. 

To issue the Approval, without an investigation and adaptive exploration into the precise factual 
circumstances, and without making related findings of fact and law, is to effectively repeal a number of 
laws of Alberta, including: 

• those laws put in place to protect land rights; and, 

• the very legislation that created the Alberta Energy Regulator. 

If, by oversight or design, the AER has effectively repealed Section 1(a) of the Alberta Bill of Rights, 
significant portions of the Surface Rights Act, and its own mandate under the Environmental Protection 
and Enhancement Act as well as the surface owners’ rights: 
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1. in the process it will have effectively negated its own jurisdiction, mandate, reason to exist, and
destroyed its credibility and/or any confidence in the administrative judicial system that impacts
the land rights and safety of Albertans.

Conducting a regulatory appeal is as important to the AER as it is to operators and landowners. 

1.3.1 Rejection of Statements of Concern No. 30265 

Precisely why the AER rejected, or otherwise chose not to refer to matters raised by way of statements of 
concern in the Reasons for Decision, is unclear at best. 

All related statements in the Reasons for Decision (TAB 3) and subsequent AER correspondence are 
quoted below. 

“You are receiving this letter because you filed a statement of concern with subsequent 
documentation (SOC) about the subject application, on behalf of yourself and a number 
of other individuals. The Alberta Energy Regulator (AER) has reviewed your SOC, along 
with the application, the applicable requirements, and other submissions or information 
about the application and has decided that a hearing is not required under an enactment 
or otherwise necessary to consider the concerns outlined in your SOC. 

In its review of your concerns, the AER considered the following: 

1. You, and the individuals you state you represent, do not own mineral rights in the
area of application.

2. The application is a resource application involving subsurface matters and
examining whether the reservoir is appropriate for enhanced recovery methods.
The application would not affect any surface rights or authorize activities that
could impact the surface.

3. Based on the information in the application, there are no additional surface
facilities needed for the implementation of the enhanced recovery scheme and as
such the application does not affect surface rights.

4. Your concerns about surface lease agreements are outside of the AER’s
jurisdiction. These concerns are under the jurisdiction of the Surface Rights Board.

5. With respect to your concerns about emergency planning, Penn West has updated
its emergency response plan and the AER is satisfied that Penn West has met all
requirements under Directive 071: Emergency Preparedness and Response
Requirements for the Petroleum Industry.

6. The AER is satisfied that Penn West has met all Directive 065 consultation and
notification requirements for this application.” (Numbering and emphasis added.)

Note that the AER did not refer to: 

• the legislated requirement of the Approval holder to have secured the right to the injection fluids
and whether or not such critical minimum requirement was met (the SOC and submissions raised
reasonable doubt in such regards); or

• allegations of trespass raised by way of the SOC; or,
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• the AER’s mandate under the Environmental Protection and Enhancement Act; or, 

• precisely what surface activities are operational, where they are located, the legal boundaries 
within which any operations must be contained, and that such matters are in dispute; or, 

• what the nature of any existing approvals and licenses are. 
It is not possible to consult with a corporation that does not exist.  Notification or consultation with 
abandoned well licensees who are not eligible to hold well licenses is irrelevant and certainly does not 
constitute legislative or regulatory compliance.  The AER is not entitled to effectively repeal the applicable 
aspects of the Oil and Gas Conservation Act by way of Directive 065 or interpretation of it. 

A decision that the Objectors in the SOC were not eligible or to disregard the SOC appears to have arisen 
by way of the combined findings listed as Items 1-4 in the Reasons for Decision quoted above and by way 
of overlooking the AER’s land rights and environmental protection mandates, arising from the Surface 
Rights Act and set out in: 

• Section 137, and 140-144 of the Environmental Protection and Enhancement Act, and, 

• the mandatory well or facility abandonment requirements of Section 3.012(a) and 3.012(b) of the 
Oil and Gas Conservation Rules, specifically reference in the SOC. 

1.3.2 Why the Landowner Applicants are Directly Affected by the Appealable Decision 

If, pursuant to lack of mineral rights or surface rights, the Approval Holder, who potentially should be 
abandoning wells or the facility by law rather than seeking any additional approval, may prolong the life 
of the reservoir, thereby prolonging potentially illegal surface operations by way of an enhanced recovery 
scheme, how could such situation possibly not affect the rights of the registered owners of the surface? 

• The answer possibly is that, the AER may have simply assumed there shall be no impact on surface 
rights, by way of accepting certain beliefs of Penn West at face value: Penn West’s stated beliefs, 
which have not been backed up with complete documentary evidence, are that all necessary 
mineral and surface rights have been required.  Because the AER has not stated that it compelled 
the Approval Holder to prove eligibility, as the AER is compelling the landowners to do, there is a 
reasonable apprehension of bias. 

Where an AER approval holder must prove chain of title to approvals and lease instruments that convey 
mineral and surface rights from registered owners to the approval holder, Land Titles has issued such 
proof on behalf of mineral and surface owners.   

Where Penn West “believes” it has acquired all rights, surface and mineral owners have in controvertible 
proof in such regards that is in the public domain.  In short, if the AER is in the slightest way inclined to 
accept an oil industry participant’s beliefs, and inclined to give such submissions greater weight than that 
given to the guaranteed rights of any surface owner, or documentary evidence that raises reasonable and 
extreme doubt as to if all the prerequisite legal entitlements to enter on the surface are in place, a detailed 
explanation of reasoning employed by the AER is required.  Any such reasoning has not been explained. 

The main issue is:  Who are all the persons or corporations that have burdens of proof to meet, to show 
they have acquired the necessary rights, and has anyone been effectively been given a free pass? 

The Surface Rights Board obviously works on a certain base principle - that it is primarily a compensation 
tribunal.  Accordingly: 
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• Notwithstanding the fact that such Board issues right of entry order, such Board consistently 
decides it is really or effectively the EAR that decides a surface entry is “fair, sound, and 
reasonably necessary”. 

• Operators get a “free pass” so to speak – oral hearings of the Board are deemed to not be required 
if the AER has, or has been deemed to have, previously decided the issues. 

The issues the AER has decided in acting on Application No. 1832419, or that the AER could be deemed to 
have decided in future, must be very clearly set out if there is the slightest potential to negatively impact 
surface rights at any time whatsoever in the future.  Such potential is inherent in the landowners’ 
submission, particularly given how cross-jurisdictional decisions have been made in the past and continue 
to be made. 

There is no question whatsoever that the Surface Rights Board expects oil and gas developers to possess 
an approval of the necessary portion of land (a larger titled parcel) to conduct any surface activity listed 
in Section 12(1) of the Surface Rights Act approved by the AER (a “Surface Activity”).  See Figure 1. 

According to the judicial authorities listed below (In chronological order), which the AER should not 
disregard, but appears to have disregarded in issuance of Approval No. 12447, it is the licence or approval 
issuing body or the AER (notwithstanding that the Surface Rights Board issued right of entry orders), that 
really or effectively decides a surface rights taking or entry is “fair, sound, and reasonably necessary”, 
which includes the related surface area: 

a) Reference Re: Expropriation Act, 1976 ALTASCAD 88 (CanLII)  
b) Windrift Ranches v. Alberta (Surface Rights Board), 1986 ABCA 158 (CanLII) 
c) Encana Corporation v. Campbell, 2008 ABQB 234 (CanLII) 
d) Mueller v. Montana Alberta Tie Line, 2011 ABQB 738 (CanLII)  
e) Kure v. Alberta (Surface Rights Board), 2014 ABQB 572 (CanLII)  
f) Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII) (herein “Togstad”) 
g) Frank A. Togstad et al. v. Surface Rights Board et al., 2015 CanLII 81621 (SCC) 

The term “fair, sound, and reasonably necessary derives” from the case listed as (a) above. 

Therefore, at least according to the Surface Rights Board (the “Board”) and the highest courts, the AER 
decides or effectively decides, most if not all other matters.  Consequently landowners must apply to the 
AER for any relief that does not involve the following: 

1. A request for the Board to arbitrate a dispute related to ongoing (annual or other periodic 
compensation) related to an agreement or right of entry order that grant a surface right of entry 
for an activity being conducted on the surface. 

2. A request to amend a right of entry order (as to the person or lands named therein or other terms 
and conditions, there are no right of entry orders in the mix related to Braun Lands). 

3. A request to compel an Operator, who has not paid a rate of ongoing compensation required by 
an agreement or right of entry order, to make any payments to a landowner required. 

Having regard to established case law and the rule or doctrine against collateral attach, relief of such types 
has repeatedly been requested by Armisie field landowners from the AER.  The AER has repeatedly, for 
jurisdictional or unstated reasons, repeatedly refused or otherwise failed to consider or grant relief. 
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Related to the Reasons for Decision on the Impugned Approval, without comment on the nature, type, 
number, or extent of jurisdictional challenges raised by the Objectors, the AER made the following simple 
finding of jurisdiction: 

“Your concerns about surface lease agreements are outside of the AER’s jurisdiction” 

A person with authority to review the AER’s Reasons for Decision might reasonably question the following, 
as the Applicants requesting regulatory appeal have done (the issues that arise from allegedly inadequate 
Reasons are as stated below): 

1. What concerns about “surface lease agreements” were raised?

2. Why are such concerns outside of the AER’s jurisdiction (to consider or decide)?

3. How many surface agreements were concerns raised about and were these reviewed by the AER?

4. What laws were reviewed in arriving at the jurisdictional decision quoted above?

5. What binding judicial authorities are there that clarify the boundaries of AER jurisdiction?

6. Were any binding judicial authorities, including those listed and discussed in the SOC, considered
by the AER, and if so, what reasoning was employed, and what are the results?

Given that all surface rights matters remain unresolved, a Notice and Demand letter has been or will be 
sent to the Approval Holder and Cedar Creek Energy Ltd. (said to be the transferee of the leases), which 
has been provided at TAB 5.  Said Demand Notice contains copies of all related surface leases and sets 
out the related issues, particularly that it is not possible for Penn West to have acquired a right of entry 
that covers the entirety of Braun Lands.  It is time for Penn West to confirm this before the issues get out 
of hand. 

There are a number of reasons why the Applicants are and/or could be directly and adversely affected by 
the decision that is Approval No. 12447 dated August 26, 2016 (below the “Approval”), said to be solely 
an approval of an amendment of, and/or a new enhanced oil recovery scheme, governed by AER Directive 
065. 

Such reasons inter alia, include the following: 

1. The Approval could be construed to be (or a future holder of the approval could argue, and the
Surface Rights Board could potentially accept, that the Approval is) an effective approval of the
entirety of the surface of Braun Lands to conduct all well, facility, and pipeline operations
connected with an enhanced oil recovery scheme and acceptance of a legally acquired right of
entry upon AER investigation into such matters.

This is because: 

a) Penn West sent a copy of an Amendment to Surface Lease (Padsite) agreement dated December
17, 2003 to owners of Braun Lands on May 12, 2016, with copy to the AER, along with argument
that the surface owners who signed such agreement (defined by Penn West and herein the
“Amendment Agreements”) granted an expanded right of entry that covers the entirety of Braun
Lands (the entire titled parcel); and,
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b) the surface owners disputed such argument/claim of Penn West by way of Statements of Concern 
No. 30265 dated April 18, 2016, as well as later by way of submissions related thereto, none of 
which are mentioned or discussed in any way whatsoever in the Reasons for Decision related to 
the Approval. 

c) Reasons for decision related to the Approval are also silent on the argument of Penn West: that 
it has acquired a right of entry covering the entirety of Braun Lands pursuant to the Amendment 
Agreements; 

d) the AER appeared to take the position that the issue of whether or not Penn West possesses the 
rights of entry it claims to have acquired is a matter that is beyond the jurisdiction of the AER to 
decide, by virtue of a finding that such matter falls within in the sole jurisdiction of the Surface 
Rights Board; however, this is not clear from the Reasons for Decision; 

e) there is no question whatsoever that the Surface Rights Board: 

(i) Regularly assesses effective jurisdiction, having regard to the rule against collateral 
attack, and has regularly found that the AER possesses sole jurisdiction (perhaps more 
accurately sole effective jurisdiction) to approve surface area and/or find that a taking of 
surface rights is fair, sound, and reasonably necessary). 

(ii) Successfully made such argument as to effective or secondary jurisdiction in numerous 
cases, which were appealed, including to the Supreme Court of Canada, whereby several 
courts have found that: 

• the role of the Surface Rights Board is in aid of and ancillary to the role of licensing 
bodies including the AER; and, 

• it is really or effectively the AER, and not the Surface Right Board that, pursuant 
to issuance of a license, permit, or approval, really or effectively makes the 
decision that a taking of surface rights is fair, sound, and reasonably necessary; 
and, 

• in surface rights, notwithstanding the fact that the Surface Rights Board issues 
the actual right of entry order, it is really or effectively the AER that grants the 
right to enter upon the surface to an approval holder. 

(iii) Has  effectively sent the landowners to the AER by way of arguing before the courts that 
the types of issues raised by Armisie field landowners are not in the Surface Rights Board’s 
jurisdiction to consider or decide. 

2. Reasons for the Approval state the following, but little more, in relation to Surface Activities, 
which statements the Applicant landowners submit are grossly inadequate: 

• “The application is a resource application involving subsurface matters and 
examining whether the reservoir is appropriate for enhanced recovery methods. 
The application would not affect any surface rights or authorize activities that 
could impact the surface. 
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• Based on the information in the application, there are no additional surface 
facilities needed for the implementation of the enhanced recovery scheme and as 
such the application does not affect surface rights.” 

(Emphasis added.) 

3. The Applicant Landowners vehemently disagree that the Approval “would not affect any surface 
rights”  for reasons such as  the following: 

a) Without the AER having recorded the arguments of the parties as to “expanded surface area”, the 
Approval Holder could argue: 

(i) during the operational period, that the AER granted approval to the effect that the 
entirety of Braun Lands are fair and reasonably necessary for existing operations, and that 
the Approval is a sound approval to use and enter anywhere upon the surface of the lands, 
whereby there is no need to issue any environmental protection order; however, 

(ii) after the operational period, that the Approval Holder only used 8.06 acres/7.88 acres as 
confirmed by the Surface Rights Board in 2007. 

b) “Surface rights” patently include the right to have “specified land” conserved, reclaimed, and 
certified as reclaimed, and revert back to the surface owner upon certification, which rights could 
be directly and adversely affected as set out in Item 3 immediately above. 

c) “Surface rights” patently include the right to an inexpensive and practical means of preventing 
the Approval Holder from circumventing the requirement to obtain a reclamation certificate 
contemplated by Section 144 of the EPEA (quoted above). 

“I concur with Sirrs J. in Devon that the purpose of Section 144 (1) of the EPEA is 
to offer an inexpensive and practical means of preventing oil companies from 
circumventing the requirement to obtain a Reclamation Certificate thus ensuring 
that farmlands are returned to a certain acceptable standards (sic).” 

Provident Energy Ltd. v. Alberta (Surface Rights Board), 2004 ABQB 650 
(CanLII) at paragraph 26 

d) “Surface rights” patently include the right to be compensated for all damages including loss of use 
of any portion of a titled parcel arising from any license or approval issued by the AER (for 
“removal of minerals..” described in Section 12(1) of the Surface Rights Act). 

The actual issues in dispute are: 

(i) Should the landowners be compensated for 7.88 acres, which is the portion of Braun’s 
land the Surface Rights Board found was leased, when the Approval holder compared the 
lease it relies on as to Braun lands to another site, in arguing what the compensation to 
be paid for the other site should be? 

(ii) Should the landowners be compensated for 8.06 acres, which is the portion of Braun 
Lands Petrofund Corporation (as Penn West then was) advised the Alberta Energy and 
Utilities Board was leased on or about July 16, 2004? 
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(iii) Should the landowners be compensated for 8.06 acres, which is the surface area Penn 
West claims it is currently exercising its rights as to, which area patently does not include 
pipelines in Areas 1, 2 and 3 in Figure 1 to the Combined Application? 

(iv) Should the landowners be compensated for some 103.8 acres more or less, which is the 
current total area of the Braun Lands titled parcel, which is actually or effectively lost for 
use for residential development (the land cannot be developed or sold if Penn West has 
acquired exclusive use of the entire parcel for oil and gas operations? 

(v) Are the landowners’ surface rights directly and adversely affected, by any potential 
dispute that might arise in the future, related to lack of clarity in Penn West’s arguments 
related to an “expanded” right of entry claim and/or the Approval? 

e) Without the AER having recorded what surface facilities are existing, there is no way to 
measure if any additional surface facilities might be installed in future. 

f) The Approval could be construed to be a confirmation at minimum, that pipelines in Areas 
1, 2 and 3 depicted in Figure 1 of the Combined Application, which the Landowners argue 
were not legally constructed, and are not legally operated, have been authorized by way 
of the Approval, as has the entirety of Braun Lands, to carry out unspecified Surface 
Activities necessary to conduct an enhanced oil recovery scheme. 

4. At present the value of the Braun Lands is directly, adversely, and obviously affected by Penn 
West’s argument that it enjoys the ability to indefinitely enter anywhere upon Braun Lands to 
conduct “exiting” Surface Activities.   

Therefore the direct negative impact on land value: 

a) Would significantly increase by way of any finding that the area granted to the Approval Holder 
was increased by some 100 acres in 2004. 

b) Is not necessarily recoverable by way of a Surface Rights Board proceeding, particularly because 
such Board: 

(i) has never possessed and currently possesses no jurisdiction whatsoever in relation to 
the Lieber Lease or the Amendment Agreements, contrary to the finding of the AER 
quoted below from the Approval: 

“Your concerns about surface lease agreements are outside of 
the AER’s jurisdiction” 

(ii) shall continue to possess no jurisdiction unless the Approval Holder or a surface owner or 
occupant of Braun Lands files an application with such Board; 

(iii) only possesses limited jurisdiction under Sections 27, 36, and 38 of the Surface Rights Act, 
whereby such Board may not award compensation for the value of any land associated 
any “expanded” right of entry, because: 

• Section 27 of the Surface Rights Act only applies to the compensation factors in 
Section 25(1)(c) and 25(1)(d) of the Act; and, 
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• the value of land granted can only be awarded under Section 25(1)(a) of the Act, 
which the Board has jurisdiction to make an award under only as to right of entry 
orders (the Lieber Lease is not a right of entry order). 

 
5. As argued in Statements of Concern, the rule against collateral attack applies, which could 

directly, significantly, and adversely affect the surface owners in future because: 
 

a) as clearly shown in the Combined Approval, there are no plans of survey associated with Well 
Licence No. 3078 (Activity 2) or 3609 (Activity 5) that set out any  surface area approved by a 
licensing body; 

b) the spaces left in the Applications for Licence to Drill a well to assign a surface area to the wells 
with Licence Nos 3078 and 3609 were left blank (no surface area was assigned or approved); 

c) Appendix A to the Approval outlines the area in that part of the Armisie Blairmore Pool to which 
the approval applies, which encompasses the entirety of the Braun Lands, which, because of lack 
of notes and inadequate reasons for decision associated with the Approval, the Approval Holder 
could argue constitutes an approval of surface area; 

d) The Surface Rights Board has found that AER documents are unassailable in a proceeding of that 
Board. 

6. The AER failed to observe the rule against collateral attack and allowed an effective repeal of 
existing licensing decisions and Surface Rights Board decisions opening up all manner of potential 
for disputes, including expensive and complex disputes in future.   There are more issues in 
dispute than there were prior to: 

a) filing of an application for reconsideration by the landowners on May 4, 2015; 

b) filing of Application No. 1932419 by Penn West; and, 

c) filing of Statements of Concern No. 30265. 

The mandate of the AER is to resolve disputes, not to contribute to disputes or their complexity 
by way of issuance of an Approval that has insufficient associated reasoning. 

7. If any wells, facilities, or pipelines must be abandoned by law, this would have a positive impact 
on the surface rights of the landowners (which is necessary by law if surface rights of entry or 
mineral rights have terminated or have not been acquired by the Approval Holder).  Any finding 
to the contrary, or lack of finding when such a finding was necessary, as is the case pursuant to 
Directive 065 (by virtue of the requirement for all operations to conform to all provisions of the 
OGCA and OGCR), would effectively negate such a positive impact on the rights of the surface 
owners. 

8. Ultimately the surface owners’ rights are directly and adversely affected by inadequate reasons 
for decision associated with the Approval, which leave room for all manner of arguments and 
potential disputes to arise in future.  A properly reasoned decision that sets out the facts and 
aspects of the statutory scheme considered would have reduced, and still could reduce if re-
issued, any such adverse impact or potential negative impact on surface rights. 
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9. It is a fact that AER decisions impact surface rights, because the mandate of the Surface Rights 
Board is to compensate surface owners for any imbalance of rights that could not be minimized 
by the terms and conditions of an AER approval.  An unclear approval undermines the ability of 
the Surface Rights Board to carry out its mandate, which in turn adversely affects surface rights. 

10. The reasons for decision related to the Approval do not meet minimum standards, particularly 
given the high degree of importance to the challenger of the Approval. 

The landowners submit they are eligible to request a regulatory appeal because the potential for injustice 
is too great as matters stand.   

The analysis in Part 2 – or an assessment of the approach the AER should have more or less taken to decide 
the various issues, compared to the approach which appears to have been taken, also applies to eligibility 
issues. 

The foregoing is discussed further in Sections 1.5.1 and 1.5.2.  
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1.4 Grounds of Regulatory Appeal Requested 

The main ground of Regulator Appeal are set out in this section. 

The main headings are: 

• Lack of Eligibility or Status of Oil Industry Participants 
• Arbitrary Selection of Evidence, Applications, Submissions and Applicable Law 
• Area Safety and Land Rights in an Expanding Residential Community 
• Summarized Grounds 

Lack of Eligibility or Status of Oil Industry Participants 

None of the industry participants own the minerals to be produced, transported via pipelines, and 
separated.   AER records and certificates of title clearly indicate related minerals are owned by numerous 
persons (there are several freehold mineral owners) as well as the Crown.   

The governing Directive 065 clearly states the applicant must have secured the rights to the subject 
injection fluids (in this case by valid lease agreements).  The Reasons for Decision are silent as to whether 
or not this critical aspect of the statutory scheme has been complied with, and/or what the unique 
circumstances are, if any, the AER was bound by law to consider. 

The operator has no right to enter on the surface if minerals are not leased, impacting surface rights, as 
the AER possesses no jurisdiction to approve a scheme that require minerals to be legally leased. 

Licensees of certain pipelines have no status whatsoever unless the instrument they are relying on to 
enter upon the surface to conduct pipeline operations has been registered with Land Titles. 

Well and facility licensees have not been required by the AER to prove eligibility pursuant to the legislated 
procedure set out in Section 16(2) of the Oil and Gas Conservation Act, which procedure the AER has been 
repeatedly requested to invoke. 

Failures, by a licensee and/or the AER, to observe legislated requirements, are sufficient reasons to void 
the Approval.   

The Applicants respectfully submit that the slightest hint, by the AER, that an Albertan does not possess 
status to request the AER to carry out the most simple and essential elements of the AER’s mandate, is 
overly defensive.  The AER has a clear mandate to ensure all licensees meet eligibility requirements.  
Albertans grant surface rights of entry, as does the Surface Rights Board, on the assumption that the AER 
is diligent in ensuring all persons holding licenses and approvals are eligible to do so. 

1.4.1 Arbitrary Selection of Evidence, Applications, Submissions, and Applicable Law 

Responsible administrative decision makers go to significant lengths, depending on the complexity and 
importance of the decision being made, to avoid any appearance that an administrative decision has been 
made in an arbitrary fashion. 

This is normally done, or at least should be done, by way of employing a systematic approach.  However 
the actual approach selected in this instance is not remotely alluded to in the subject written decision. 
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The basics of administrative or judicial decision making are: 

• Decision makers should set out the evidence presented, the various arguments made by the 
participants, any failure of a party to the proceeding to reply to specific allegations raised, the 
facts as determined by the decision maker (by way of review of documentary evidence and 
consideration of all arguments made), and the decision maker must make findings of fact and law, 
with reference to the specific aspects of all laws considered in the decision making process: 

 Critically:  The decision maker must ensure that the power (jurisdiction) to make the 
decision has been bestowed on the decision maker by the Legislative Assembly of Alberta. 

 Critically:  The decision maker must observe the principles of natural justice and 
reasonably eliminate the potential for injustice.  Before dismissing any application or 
making a decision, all parties must be provided with a reasonable opportunity to know 
the facts, present facts in their possession, obtain all facts in the possession of the AER, 
and make submissions contrary to the facts or arguments of the other party. 

• A reasonably informed person should not perceive bias in the decision or the process employed. 

Armisie field landowners and area residents, as well as other similarly affected Albertans, set out their 
legitimate, researched, concerns by way of duly filing Statement of Concern No. 30265 on April 8, 2016.   

They did so in the legislated manner, comprehensively. They specifically pointed out the following to the 
Regulator, front and centre, in Section 1.1 of such submission: 

“The unique factors surrounding the subject Application for solution gas re-injection, and 
other Armisie field matters in dispute, are truly unique, numerous, and varied.  All of such 
circumstances require an adaptive exploration by the approval authority, with regard to 
certain aspects of the statutory scheme and applicable case law, which appear to have 
been overlooked to date.” 

The AER is deemed to be an expert body, experienced in its field, possibly more qualified than a judge to 
make expedient low cost decisions that invariably impact the guaranteed rights of Albertans including 
landowners, and the safety of all Albertans.  This was also pointed out by Statements of Concern, which 
specifically addressed what constitutes expertise in administrative decision making: 

The findings of the Honorable Justice J.K Langston at paragraphs 41 and 41 in the matter of Sarg Oils Ltd. 
v. Environmental Appeal Board, 2005 ABQB 553 (CanLII) were quoted in landowner submissions: 

“The unique factors surrounding the Applicants’ case called for a more complete 
examination of the ERCB’s conduct and failure to do so went to the very heart of the EAB’s 
decision.  Expertise is not defined as applying a myopic view to issues.  Expertise has as 
it’s root an adaptive exploration of all relevant circumstances. 

The Board, in my view, breached the rules of natural justice by failing to make adequate 
inquiries in relation to the Applicants’ designation as licensees, in circumstances were 
[sic] there was clearly an issue to be investigated having regard to the potential 
consequences.”  [Emphasis added.] 
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The main circumstances related to Application No. 1832419 are virtually identical to those Langston J was 
referring to as quoted above.  It is not enough for the AER to blindly rely on a well (or any other activity) 
licence or approval, particularly when it is obvious that the licence requirements have not been 
maintained.   

The necessary, or at least adequate, inquiries into the oil industry applicant’s designation as a licensee 
must be adaptably explored, which: 

 is precisely what Armisie field landowners formally asked the AER to do prior to the date of the 
subject Application No. 1832419; for clarity: 

• the Regulator was specifically requested to follow the legislated procedure set out in 
Section 16(2) of the Oil and Gas Conservation Act and to require Penn West to PROVE 
it possessed the necessary working interest in certain freehold minerals, whereby 
Penn West clearly met the minimum eligibility requirements to hold numerous Armisie 
field well licences; 

• the Regulator was specifically requested to follow the same procedure with respect to 
four additional abandoned well licensees; and, 

• documentary evidence was provided to support such requests, which clearly indicates 
some licensees patently do not meet minimum eligibility requirements to hold well 
licenses and that reasonable doubt exists as to the eligibility of other licensees to hold 
Armisie field well licences. 

 is precisely what Armisie field landowners formally asked the AER to do throughout the enhanced 
oil recovery  scheme application review process; 

 is precisely what Armisie field landowners formally asked the AER to do on learning they had been 
given the opportunity to make additional submissions related to their regulatory appeal request; 

 is precisely what Armsie landowners are now doing , which is requesting the AER to have regard 
to the laws of Alberta and the principles of natural justice. 

A landowner application, which predates the application for approval of an enhanced oil recovery scheme, 
appears to have been arbitrarily thrown in the waste bin by the AER, which is precisely where the latest 
arbitrary approval, dated August 16, 2016 belongs.  The guaranteed rights of landowners and the safety 
of the public absolutely depend on this. 

The term of the surface lease related to Braun Lands is for the period that oil and natural gas is being 
taken under the provisions of a Freehold Mineral Lease dated October 20, 1950, which has not been 
signed and which, according to Penn West has been amended.  Precisely by what written instrument 
certain freehold minerals are leased is a matter of incredible importance to the surface owners.  

Whether the Approval Holder possesses the right to be on the surface is directly related.  Such are the 
reasons for a May 4, 2015 application filed, which the AER has obviously discarded and repeatedly ignored 
throughout the EOR scheme approval process.  The reasons why must be clearly stated by the AER. 
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An open and transparent hearing is required into how often, and under what circumstances, the AER 
makes arbitrary decisions, which proceeding must adaptively explore what the repercussions of arbitrary 
decision making in Alberta are.  More importantly, such a hearing must adaptively explore to what degree, 
if any, the AER might be trying to protect some perceived right, which has patently not been bestowed on 
the Regulator, to make arbitrary decisions that unjustly enrich oil and gas operators, particularly 
irresponsible operators, at the expense of landowners, freehold mineral owners, public safety, and the 
taxpayers’ purse. 

The AER must fully understand, and must address in writing, the host of reasons why an Application was 
filed, to which these Submissions (specifically those in Section 6 hereof) relate, on or about September 
24, 2016 (herein the “Combined Application” available at this LINK).  The request for regulatory appeal 
comprises only a small part of overall relief requested by such application, just as any enhanced oil 
recovery scheme comprises only a portion of Armisie field operations in their totality. 

1.4.2 Area Safety and Land Rights in an Expanding Residential Community 

The Reasons for Decision: 

• Make findings of fact that give rise to separate matters, which go well beyond approval of the 
proposed enhanced recovery scheme, and affect Albertans located well outside the approved 
area for enhanced recovery. 

• Fail to mention any of the unique circumstances in play, or the laws of Alberta specifically enacted 
to deal with unique situations. 

Indeed said Reasons raise more issues than were resolved by way of an application process. 

1. The Reasons for Decision related to the Impugned Approval are inadequate in many respects, for 
a host of reasons. 

2. The Applicant Landowners felt it was necessary to file a request for the AER to combine numerous 
previously filed applications with a regulatory appeal request.  This is because they have filed so 
many reasonable applications with the Regulator for cogent reasons, including area safety 
reasons which applications have been: 

• set aside indefinitely; or, 

• discarded without regard to the principles of natural justice; 

• forgotten; and/or, 

• not acted on for reasons not yet explained by the Regulator to the 
applicants/complainants; and, 

3. Comprehensive Statements of Concern (No. 30265 dated April 8, the “SOC”) were filed by Armisie 
field landowners and others (the “Objectors” related to the SOC), which specifically requested 
the AER, among other relief requested, to: 

a) have regard to the rule or doctrine against collateral attack, and not allow the oil industry 
applicant to “forum shop” or effectively repeal numerous previous binding decisions of 
licensing bodies and the Surface Rights Board; 
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b) properly and fully assess the AER’s jurisdiction prior to embarking on any inquiry or issuing 
any approval, having regard to the rule against collateral attack; 

c) process an application filed by Landowners on May 4, 2015, which predated the oil 
industry Applicant’s Application No. 1832410, whereby numerous pending matters and 
matters related to approval of the EOR scheme would have been enormously simplified; 

d) start fresh with any review of Application No. 1832419 in part to ensure any approval 
would not be appealable and to avoid all potential for injustice. 

While the Reasons for Decision related to the Impugned Approval of the EOR scheme do not specifically 
say so, such Reasons are patently a finding by the Regulator that the Objectors named in the SOC engaged 
in prohibited “forum shopping” by way of: 

• objecting to the approval of the EOR without possessing standing, status, or eligibility to object 
(the finding the AER made, which is challenged, is that the Approval is simply a subsurface 
approval, which does not affect surface rights in any fashion). 

• requesting various solutions or relief to other problems (said by the AER to be unrelated to the 
EOR scheme proposed) by way of raising objections in an incorrect forum (the AER decision maker 
found the solutions sought were available from the Surface Rights Board or the AER Edmonton 
Field Centre, and the facts and issues raised were irrelevant to a subsurface approval of the EOR 
scheme proposed). 

What is terribly alarming (potentially to all Albertans, the Property Rights Advocate and the Minister in 
charge of the AER) is that it does not appear to have occurred to the Regulator that: 

1. The Regulator’s mandate, at least arguably, is largely (if not primarily) to balance the rights of 
mineral owners with those of surface owners, the public, and the environment.   

 The AER has no mandate whatsoever to do what has been done in this instance:  to have 
full regard to the potentially non-existent rights of industry participants that may not 
possess standing, while disregarding the guaranteed rights of surface owners, who 
patently possess standing, related to any and all decisions that remotely impact the 
surface of lands they own, or the rights they possess, including the right to expedient land 
reclamation solutions, by virtue of holding certificates of title. 

2. Because the decision maker failed to comment on all manner of positions taken by the parties, 
any oil industry participant could argue in future that the Impugned Approval is an effective 
approval of a number of previously unheard of, or new surface rights concepts, introduced by 
the Approval Holder, in seeking approval of the EOR Scheme (possibly accepted by the Regulator, 
which matter is not clearly stated in the Reasons for Decision). 

3. The Regulator, knowingly or unwittingly (which is irrelevant except in one respect) is contributing 
to the insidious introduction of new concepts, contrary to written Alberta law and judicial 
findings related thereto, that have massive potential impact on surface rights issues in Alberta, 
as well as the ability of the Surface Rights Board to properly, or cost effectively, carry out the 
important mandate of that Board. 
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1.4.3 Pernicious Surface Rights and Land Reclamation Concepts 

New and pernicious concepts being floated by the EOR Scheme Operator, which presumably have been 
either quietly endorsed or overlooked by the AER (this is not clear because the AER’s Decision does not 
specifically discuss new concepts or specifically endorse them), are: 

1. That numerous Surface Activities, all of which commenced at different times over decades, 
licensed under two statutes, can be combined into one surface lease agreement whereby the 
surface rights to over 100 acres of land are impacted, while compensating the surface owner for 
some 8.06 acres. 

2. That an oil and gas operator can advise the licensing body that over 100 acres are leased, to avoid 
issuance of environmental protection orders, while advising the compensation board that only a 
small portion of the land is being leased (this is called forum shopping, which landowners have 
been prohibited from doing and are accused of doing by filing a regulatory appeal). 

The common problems the Regulator and the Approval Holder have, whereby a Regulatory Appeal of the 
Impugned Approval is absolutely required, are as follows: 

If the Approval of the EOR scheme, or the effective approval of new concepts, constitute effective repeals 
of previous binding decisions of the AER, the Surface Rights Board, and many binding judicial authorities, 
by way of a proceeding that was patently not convened to review or vary any previous decision other than 
any previous water disposal scheme:1 

1. without question, it is the Approval Holder that was improperly allowed by the AER to engage in 
a prohibited “forum shopping” expedition; 

2. because the Regulator was specifically requested, by way of the SOC, to apply the rule against 
collateral attack to avoid any possibility of forum shopping by the Approval Holder, and 
additionally because the Regulator allowed all manner of collateral attacks to take place on many 
previous decisions : 

a) the extent and results of the Operator’s forum shopping expedition are of a magnitude 
perhaps never seen before; and, 

b) the potential repercussions, are enormous and wide reaching – they extend far beyond 
Armisie field issues and the boundaries of Armisie field. 

The Regulator’s letter dated October 12, 2016 (TAB 1) contains indications that the Regulator may have 
pre-judged matters related to the Combined Application, and may summarily or eventually dismiss the 
Regulatory Appeal request (as well as other requests).  In any event all manner of reasonable landowner 
requests languish unaddressed, or have been discarded or forgotten, as has long been the case: 

 without related action by the AER; and/or, 

                                                           
1 Whether any existing enhanced oil recovery scheme is in place, the nature and date of any existing EOR approval, 
whether or not a license to conduct various activities at LSD 3-4-52-25 W4M – the site of water and future solution 
gas re-injection - has always been required or was or is in place, are all live issues, fairly raised by landowners, prior 
to any 2015 application for an amendment of any existing EOR scheme, or to commence a new scheme. 
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 without reasons for decision, which all applicants and complainants are reasonably 
entitled to receive, having been issued. 

The AER’s shortcomings in administering the system in place, highly illuminated by Armisie field AER 
decisions and lack thereof, cannot be classified as simple oversights or minor decisions.  Nor can they be 
written by the AER as unjustified complaints, filed by ignorant or ill-informed landowners. 

What may be occurring is that major decisions are being made, or effectively made by the Regulator, 
behind a curtain – rather than in a transparent fashion, which is required by a quasi-judicial body with a 
mandate to ensure safety and observe and protect the rights of surface owners and the public. 

Alternately it could simply be that the Approval Holder has pulled the wool over the Regulator’s eyes, or 
managed to “slip one past” the Regulator.  Problematically, there is currently no way to know this because 
the Reasons for Decision are not clear enough. 

1.4.4 Summarized Main Grounds for Regulatory Appeal 

The summarized main grounds of the regulatory appeal request, set out more detail below, are: 

1. The Reasons for Decision are inadequate, masking that minimum Directive 065 application 
requirements were not met and numerous issues in dispute, which impact the AER’s jurisdiction 
to approve the proposed EOR Scheme were not considered or resolved. 

2. Critical aspects of the statutory scheme, including binding judicial authorities, were not 
considered causing reviewable errors of jurisdiction and law. 

3. The AER failed to assess its jurisdiction prior to embarking on an inquiry or issuing the Approval, 
and an assessment of jurisdiction of the Surface Rights Board is severely flawed.  The AER failed 
to consider that its jurisdiction overlaps that of the Surface Rights Board, and to consider which 
body’s jurisdiction takes priority. 

a) Moreover, a finding that the Surface Rights Board possesses sole jurisdiction to make 
surface lease decisions still renders the Approval issued without jurisdiction, because: 

• Such Board found in 2007 that 7.88 acres were leased, which date is after the 
date of a December 17, 2003 agreement that Penn West produced to argue a 
right of entry was granted to the entirety of the titled Braun Lands parcel (now 
some 103.8 acres). 

• If the Surface Rights Board has sole jurisdiction as found, it follows that the AER 
possesses no jurisdiction to effectively vary the above decision by accepting that 
a right of entry to some 103 acres (the entirety of Braun Lands) was acquired. 

4. The AER has inadequate procedures for conducting reconsiderations and/or audits. 

5. The Approval effectively repeals earlier licensing decision and existing decisions of the Surface 
Rights Board.  The Applicant should have been prevented from forum shopping.  The result is 
surface owners are directly and adversely affected, and the potential for injustice in the future is 
significant, whereby surface owners are eligible to request a regulatory appeal (discussed in more 
detail in Section 6). 
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6. The AER failed in its duty of procedural fairness

7. The Approval holder is trespassing to conduct pipeline operations in three areas at minimum.
Well and facility pipeline trespass are also possible.  The expanded right of entry argument used
to divert attention from obvious trespass is not legally possible.  The root problems are within the
sole jurisdiction of the AER to resolve.

8. The Surface Rights Board, supported by judicial authorities expects the AER to make the decision
of what constitutes necessary surface area to conduct a Surface Activity as defined in the Surface
Rights Act.

In Provident (supra), the Operator argued that the Surface Rights Board exceeded its jurisdiction by 
applying the EPEA (the AER similarly argues it would be reaching beyond its jurisdiction to decide 
leased surface area boundary issues in dispute at Armisie field).  Paragraph 32 of Provident reads as 
follows: 

“The applicant asserts that the Board reached beyond its own jurisdiction by applying the 
provisions of the EPEA. In my opinion, the legislators contemplated an overlap in 
legislation to some extent. They signaled this by referencing in Section 36(2) of the Act 
that “words and expressions in the EPEA shall be construed in accordance with that Act.”” 

The above decision supports the conclusion that the AER, in carrying out its duty under the EPEA to 
provide an inexpensive and practical means of preventing the operator from circumventing the 
requirement to obtain a reclamation certificate, may have regard to the provisions of the Surface 
Rights Act to determine what portions of Armisie field lands are or are not leased in carrying out its 
full mandate under the EPEA (to ensure all lands are conserved and reclaimed and that there is delay 
in doing so only as to leased lands).  The AER, licensing statutes, and the EPEA are all referenced in 
the Surface Rights Act, signaling that law makers contemplated overlap of jurisdiction 

More importantly, the AER’s myopic and unclear decision, by way of Approval No. 12447, that 
“surface lease” issues are outside the AER’s jurisdiction, provided without any reference to the nature 
of objections fairly raised, the facts, the EPEA, the Surface Rights Act, or if any overlapping jurisdiction 
issues were considered, is simply irresponsible and must be reviewed.  The decision has an impact on 
all landowners and the industry. 

Such matters and related procedure were also addressed in Provident at paragraphs 33 and 34: 

“It is my opinion that the Board simply applied its own legislation and considered the plain 
meaning of Section 144 of the EPEA to determine on a factual basis whether there was 
evidence that the surface lease remained in effect. Once it made the determination that it 
was still in effect because of the provisions of Section 144, the Board then exercised its 
discretion to compensate the land owner. The Board also relied on the transfer of land 
from the original owner to the O’Hares and found that they had received “all of the estate 
and interest” of the original title holder and that nothing had been reserved by Mr. 
Stewart. It also found that by corporate succession, the applicant acquired the 
responsibility for payment in place of the original lessee. 
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The Board was primarily dealing with its own governing legislation. It had to look at the 
full picture and it made its decision not in a vacuum but in the context of compliance or 
non compliance with a process. To do otherwise would result in an out-of-context decision 
which would be singularly unhelpful to both the oil industry and land owners...” 

The AER is entitled to exercise its authority to issue environmental protection orders in the same manner.   

The chain of corporate succession or title to rights must be considered, as the validity of mineral rights 
and surface rights agreements must be examined.  The AER is entitled to, if not must, consider the plain 
meaning of provisions of the Surface Rights Act to do so.  The AER is certainly not entitled to make an 
arbitrary decision that, somehow, only the Surface Rights should interpret or enforce all aspects of its 
home statute.  Such appears to be the nature of why the Approval was issued without a hearing. 
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1.4.5 Allegations 1 - 8 

1. ALLEGATION 1:  The Reasons for Decision of the AER are inadequate in countless regards, 
including failure of the AER to state the following in respect of issues fairly raised by the 
proceedings: 
a) The facts determined, considered, or relied on to issue the Impugned Approval. 

b) The aspects of the statutory scheme as a whole applicable to and/or considered in 
issuance of the Impugned Approval. 

c) What procedures the AER used, or was obligated by law to follow, in acceptance of 
Application No. 1832419, acceptance or rejection of Statements of Concern No. 30265, 
and in issuance of the Impugned Approval. 

d) Whether an agreement is in place, which expressly conveys storage rights related to 
minerals owned by the Crown and/or other persons, to the freehold owner of minerals 
within LSD 3-4-52-25 W4M (the location of the subject Disposal/Injection Well), who shall 
own any stored minerals, as required by the provisions of Section 57, specifically Section 
57(5) of the Mines and Minerals Act, RSA 2000, c M-17? 

e) If continued production of Armisie field oil (and related storage of oil well solution gas) is 
in the public interest (has benefit to the public simply been assumed?)? 

f) What the nature of previous licensing authority and or Surface Rights Board decisions are: 

(i) What decisions were made in 1951 on the face of Well Licence Nos. 2713, 3291, 
3078, 3490, and 3805? 

A. Did such licenses require the licensee to acquire a surface right of entry 
and if so, did the licensee do so prior to entry? 

(ii) Did a licensing authority decide that pipeline rights of way had been secured in 
issuance of Pipeline Licence Nos. 6020, 14977, and 17227? 

B. Had the necessary rights of way been acquired? 

(iii) When was the Armisie tank battery facility approved and what are the nature of 
all approvals issued? 

(iv) What decisions were made and what orders were issued in 1981 and 1983 by the 
Surface Rights Board that effect leased acres within Crown and Braun Lands? 

(v) What decisions were made in 2005 pursuant to Alberta Energy and Utilities Board 
(“EUB”) Decision No. 2005-085 dated July 28, 2005? 

A. Did the Applicant (for Well Licence No. 335815) make commitments and 
were such commitments recorded by the EUB? 

B. What if any commitments were fulfilled or kept and who were such 
commitments made to? 

C. Were any commitments made and recorded by the EUB as to future 
flaring (after 2005) of Armisie field sour oil well solution gases? 
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D. Did the Applicant for Well Licence No. 335815 make submissions to the 
EUB as to leased surface areas within the South Half of Section 4-5-25-
W4M and, if so, were such submissions accepted, challenged, 
commented on, or rejected? 

E. Did the EUB approve a surface area for the drilling and production of the 
well with licence No. 335815 and if so what and where is the surface 
area? 

F. If a surface area was approved, does such approval have a bearing on the 
legitimacy of  the “expanded right of entry” positions of Penn West? 

G. Did the EUB make decisions related to the benefits of issuance of Well 
Licence No. 335815 to surface owners, and if so, have any of such benefits 
been realized? 

H. Were submissions made as to the “footprint” of Armisie field operations 
and is there approval of an expanded footprint evident or implied by the 
EUB’s decision or issuance of Well Licence No. 335815? 

g) Were submissions made by any person in respect of the issues listed in sub-item (F) 
immediately above, and if so did the AER decision maker consider such submissions? 

h) Whether or not the issuance of Approval No. 12447 on August 26, 2016 repealed, or 
effectively repeals any previous licence, approval, permit, order, or administrative 
decision, such as but not limited to those listed in sub-item (F) immediately above; and, 

(i) what previous decisions where considered by the decision maker? 

(ii) Was the rule or doctrine of collateral attack considered by the decision maker? 

(iii) Did the AER decision maker consider any binding judicial authorities as an aspect 
of the statutory scheme in issuance of Approval No. 12447, and if so, which 
authorities and what conclusions were reached? 

2. ALLEGATION 2: The AER failed to consider critical aspects of the statutory scheme.  Alternately 
there are obvious errors of law, law and fact, or mixed law and fact in the Reasons for Decision 
and/or Approval No. 12447 dated August 26, 2016.   

The related issues are: 

a) Did the AER consider the following aspects of the statutory scheme in issuance of 
Approval No. F-20254? 

(i) Any overlap in jurisdiction of the AER and the Surface Rights Board, and the 
provisions of Section 30(3) of REDA in the event any relief requests made by way 
of Statements of Concern No. 30265 were in the AER’s opinion, not within AER 
jurisdiction? 

A. That an approved, rather than an amended, Emergency Response Plan is a 
mandatory requirement of Directive 065? 

B. That a non-existent company cannot provide consent to any EOR scheme 
proposed and/or that companies that do not meet eligibility requirements 
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to hold a well license similarly cannot legally consent, or that notifying 
companies ineligible to hold well licenses is not providing notice if the 
eligibility provisions of the Oil and Gas Conservation Act are considered. 

C. The provisions of Section 12(1) and 12(2) of the Surface Rights Act. 

D. The provisions of Section 15(3) and 15(6) of the Surface Rights Act. 

E. The provisions of Part 6 of the Environmental Protection and Enhancement 
Act (a “specified enactment” administered by the AER) and Section 27 of the 
Surface Rights Act? 

F. The provisions of Part 6 of the Environmental Protection and Enhancement 
Act (a “specified enactment” administered by the AER) and Section 28 of the 
Surface Rights Act? 

G. The provisions of Section 3(c) of the Responsible Energy Development Act 
General Regulation having regard to the foregoing overlapping aspects of 
the statutory scheme. 

(ii) Did the AER consider that the AER and Surface Rights Board must similarly have 
full regard to applicable provisions of the Land Titles Act, the Surveys Act, and the 
Administrative Procedures and Jurisdiction Act? 

(iii) Does the AER consider binding judicial authorities to be aspects of the statutory 
scheme to be considered when assessing its jurisdiction prior to to embarking on 
an inquiry or issuing a decision, licence, permit, approval, or prohibition order? 

(iv) Did the AER consider the spacing at the Armsie tank battery and consider if there 
were any regulatory non-compliances having regard to the spacing regulations 
shown in Appendix 6 to Directive 056? 

• Note that the mandatory provisions of Section 2.1.2.1 of Directive 065 
state that all provisions of Oil and Gas Conservation Act and Rules apply 
and warn applicants that enforcement actions can be taken 

3. ALLEGATION 3: The AER failed to properly assess its jurisdiction, and as a result there are 
numerous obvious errors of jurisdiction and law in the decision to issue Approval No. 12447 
dated August 26, 2016 and/or in said Approval. 

The related issues, fairly raised by the proceedings, which are not evident on a plain reading of 
the Reasons for Decision, are: 

a) In finding that the AER possessed no jurisdiction whatsoever to decide matters related to 
“surface leases” in issuance of Approval No. 12447 dated August 26, 2016: 

(i) Did the AER decision maker assess the jurisdiction of the Surface Rights Board to 
decide the issues? 

(ii) If so, what “surface leases” were considered? 

(iii) Given the clear finding that surface lease issues are in the sole jurisdiction of the 
Surface Rights Board to decide, was the decision maker obliged to refer the 
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application for relief (issues arising from Statements of Concern No. 30265) to an 
official of the Surface Rights Board pursuant to the provisions of Section 30(c) of 
REDA? 

(iv) If so, has the AER done so? 

b) Were the pre-application and minimum application requirements of Directive 065 met in 
full? 

(i) If not, does the AER possess sufficient discretion to relax, or otherwise allow an 
applicant for an enhanced recovery scheme approval, or an applicant requesting  
amendment of an existing enhanced recovery scheme approval, to circumvent or 
effectively circumvent any mandatory application requirements? 

(ii) What are the pre-application requirements of Directive 065 and were such 
requirements fully met? 

(iii) What are the mandatory requirements of Directive 065? 

(iv) Do the mandatory requirements of Section 2.1.2.1 of Directive 065 include that 
all surface activities must be fully compliant with all applicable provisions of the 
Oil and Gas Conservation Act and the Oil and Gas Conservation Rules? 

• If so, was there reasonable doubt as to if all surface operations actually 
were compliant with all provisions of such statute and related regulations 
as at the date of the Approval? 

• What additional rights are conferred to a licence or approval holder, and 
what additional associated legal obligations does a license or approval 
holder have, upon issuance of a licence, permit, or approval under the 
OGCA? 

• Are all obligations of a licence or approval holder expressly stated in a 
well licence or approval issued or administered by the AER, or do such 
obligations arise from the underlying statutory scheme as a whole? 

 What obligations are expressly stated in related existing Armisie 
field licenses and approvals? 

(v) Did any reasonable doubt exist as to if all active and abandoned well licensees 
related to Application No. 1832419 and the Approval meet the minimum 
eligibility requirements to hold well licences? 

A. What are the minimum eligibility requirements a “person” must meet to 
hold a well licence? 

B. What constitutes “consent” of an abandoned well licensee to an 
enhanced oil recovery scheme? 

c) Is the proposed enhanced oil recovery scheme: 

(i) a newly proposed scheme; or. 

(ii) an amendment of an existing approved enhanced recovery scheme, and if so: 
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a) what is the nature of any existing scheme and the related approval 
details? 

d) Are surface rights owners directly and adversely affected by the proposed enhanced oil 
recovery scheme? 

e) Is the Decision/Approval rendered void (a nullity at law)? 

4. ALLEGATION 4: The Alberta Energy Regulator has inadequate rules and procedures for 
conducting reconsiderations or audits of existing licenses, approvals, permits, and decisions. 

The Regulator’s public policy appears to be that, outside certain time limits (presumably 30 days 
related to the time allowed to file an application for regulatory appeal), reconsideration of existing 
decisions will be conducted only under the most extraordinary circumstances where it is satisfied 
that there are exceptional and compelling grounds to do so. 

The related issues are: 

a) Are “slip-ups” in drawing up a licence, permit, or approval extraordinary circumstances 
and/or exceptional and compelling grounds whereby the AER would complete its 
statutory task and correct a slip-up or minor oversight? 
(i) Are there any slip-ups or oversights in existing approvals that should have been 

corrected prior to issuance of Approval No. 12447? 

b) Do obvious errors of jurisdiction and law in an existing licence, permit, or approval 
constitute extraordinary circumstances and/or exceptional and compelling grounds 
whereby the AER would conduct a reconsideration (review, and vary if necessary, the 
existing approval)? 

c) Do obvious errors of law, fact, or mixed fact and law in an existing licence, permit, or 
approval constitute extraordinary circumstances and/or exceptional and compelling 
grounds whereby the AER would or must conduct a reconsideration (review, and vary if 
necessary, the existing approval)? 

d) Would unjust and unfair issuance of an existing licence, permit, or approval constitute 
extraordinary circumstances and/or exceptional and compelling grounds whereby the 
AER would or must conduct a reconsideration (review, and vary if necessary, the existing 
approval)? 

e) Would a cogent or significant change in circumstance(s) constitute extraordinary 
circumstances and/or exceptional and compelling grounds whereby the AER would or 
must conduct a reconsideration (review, and vary if necessary, the existing approval)? 

f) Might inconsistency between an existing licence, permit, or approval and an earlier 
binding judicial authority constitute extraordinary circumstances and/or exceptional and 
compelling grounds whereby the AER would conduct a reconsideration (review, and vary 
if necessary, the existing approval)? 
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g) Might evidence that came to light after the date of an existing licence, permit, or approval 
constitute extraordinary circumstances and/or exceptional and compelling grounds 
whereby the AER would conduct a reconsideration (review, and vary if necessary, the 
existing approval), in the events that: 

(i) the evidence was not reasonably available to the challenger of the existing 
decision prior to or at the time of the original decision; and, 

(ii) consideration of such evidence by the decision maker at the time is likely to have 
had a significant impact on the nature of the original decision made. 

h) Should the Regulator adopt clearer rules governing the threshold requirements to obtain 
a reconsideration such as those in place at the Alberta Utilities Commission and/or the 
Surface Rights Board, or should the AER have regard to such rules? 

i) What choice does the AER leave a landowner but to file Statements of Concern and apply 
for a regulatory appeal when a hearing is not conducted despite the fact that objections 
have been properly and reasonably raised by way of legislated procedure in the correct 
forum? 

A. What is the correct procedure and forum to resolve what constitutes a fair, 
sound, and reasonably necessary surface area to conduct any activity listed in 
Section 12(1) of the Surface Rights Act, which is subject to a licence, permit, or 
approval, or is exempt from the need for a same, related to an energy resource 
activity administered by the Alberta Energy Regulator, including under a 
“specified enactment” as defined by REDA? 

B. What existing binding judicial authorities existed as to Issue A immediately 
above as at the date of Approval No. 12447, and did the AER have regard to 
them? 

5. ALLEGATION 5:   Approval No. 12447 dated August 26, 2016 is an effective appeal of previous 
licensing decisions, licenses, approvals, permits or decisions or orders of the Surface Rights 
Board? 

6. ALLEGATION 6:  The Alberta Energy Regulator failed in its essential duty of procedural fairness. 

The related issues are: 

a) What is the standard of review to be applied in determining if a regulatory appeal is 
necessary in the circumstances? 
(i) Is the standard of review reasonableness or correctness? 
(ii) Should some other standard of review be used? 

b) What factors should be applied to weigh if the AER decision maker met his obligation of 
essential duty of procedural fairness? 

7. ALLEGATION 7:  No right of surface entry has been acquired or is possible related to entries 
being exercised and/or relied on by the Approval Holder, whereby the infrastructure required 
to conduct the EOR Scheme is not in place, by virtue of the fact that the AER cannot condone 
trespass in issuance of any approval (rather the AER must issue orders that prohibit any trespass 
and cause the licensee to conserve and reclaim related “specified land”). 
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a) Penn West does not possess, and is not entitled to acquire, a surface right of entry to the 
surface of LSD 5-4-52-25 W4M that constitutes a portion of Braun Lands, other than 
within Right of Way Plan Nos. 3249 HW, and 912 2915, by virtue of the fact that no Surface 
Activity2 has been approved within such area by the AER. 

b) Penn West does not possess, and is not entitled to acquire, a surface right of entry to the 
surface of LSD 8-4-52-25 W4M that constitutes a portion of Braun Lands, by virtue of the 
facts that: 

(i) No Surface Activity has been approved within such area by the AER other than as 
to Well Licence No. 3078, which is not held by the Approval Holder. 

(ii) The Approval Holder claims it does not lease underlying minerals, whereby the 
Approval Holder would not be legally entitled to apply for or obtain a well licence. 

(iii) There are no pipeline or road activities being conducted or required, related to 
any Surface Activities, and no such activities are planned. 

(iv) The area is environmentally protected, whereby the acquisition of any needed 
approval or surface right of entry would be extremely difficult and unlikely. 

c) Penn West does not possess, and is not entitled to acquire, a surface right of entry to 
large portions of LSD 6-4-52-25 W4M.  By way of needed area pipeline plans of survey 
Penn West itself commissioned circa January of 2013 (TABS 5.10 and 5.11), and by way 
of Penn West’s clear statement that it is only exercising its rights of entry to 8.06 acres 
(not including for pipeline rights of way, the portions of Braun Lands that are fair, sound, 
and reasonably necessary for all Penn West operations within said LSD 6 can expeditiously 
be decided to be: 

1. For Well Licence No. 3078 (LSD 6-4-52-25 originally Armisie No. 2) (Activity 2): 

a) Well site area, 110.2 X 110.2 metres:   3.00 Acres 
b) Road area north of well site:    0.14 Acres 
c) Road area south of well site:    0.37 Acres 

Total, Well Licence No. 3078 (Activity 2):  3.51 Acres 

2. For pipeline operations, surveys at TABS 8 and 9: 2.99 Acres 

• Pipeline Licence in 15 metre wide Right of Way:  36615-01 
(formerly 14977-01, Activity 10) 

• Pipeline Licenses in 30 metre wide Right of Way: 

a) Former pipelines licence No. 6010 (Activity 9) 
b) Oil Effluent pipelines, licence No. 17227 (Activity 18)* 
c) Salt water (and solution gas) pipeline No. 36961-01 (Activity 25)* 
d) Natural gas pipeline No. 36962-01 (Activity 16) 

*Means necessary to conduct the Approved EOR Scheme (facts 
that allegedly should have been stated in Reasons for Decision 
but are not stated). 

                                                           
2 As defined in Section 12(1) of the Surface Rights Act. 
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 Total Maximum Acreage Reasonably Necessary (under at least two 
instruments):  6.50 Acres (LSD 6), allegedly matters the AER has sole jurisdiction, 
and is expected by the Surface Rights Board and Courts to decide. 

d) Penn West does not possess, and is not entitled to acquire, a surface right of entry to 
large portions of LSD 7-4-52-25 W4M.  By way of needed area pipeline plans of survey 
Penn West itself commissioned circa December 11, 2003 (TAB 5.8), and by way of Penn 
West’s clear statement that it is only exercising its rights of entry to 8.06 acres (not 
including for pipeline rights of way, the portions of Braun Lands that are fair, sound, and 
reasonably necessary for all Penn West operations within said LSD 7 can expeditiously be 
decided to be: 

1. For Well Licence No. 2713 (LSD 6-4-52-25 originally Armisie No. 1) (Activity 1): 

a) Well site area, 110.2 metres X 110.2 metres  3.00 Acres 
(As shown in four well site plans of survey: 
Activities 1, 21, 22, and 24.) 

b) Access road area (north):    0.64 Acres 
(As surveyed in 2005 TAB 10) 
Total, Well Licence No. 2713 (Activity 1):  3.64 Acres 
    

2. For Pipeline Licence No. 36615-02 (Activity 11):   0.63 Acres 
As per registered Survey Plan 102 4495 (TAB 5.8) 

Total Maximum Acreage Reasonably Necessary (under at least two 
instruments):  4.27 Acres (LSD 7), allegedly matters the AER has sole jurisdiction, 
and is expected by the Surface Rights Board and Courts to decide. 

8. ALLEGATION 8:  The Surface Rights Board and courts at all levels expect the AER to decide what 
constitutes a fair, sound, and reasonably necessary surface area, whereby the AER must do so, 
and was obligated to do so in order to find all infrastructure was in place to carry out the EOR 
Scheme Proposal related to Approval No. 12447, BUT FAILED TO DO SO. 

a) Evidence of this are portions/questions 4 and 6 of the regulated right of entry application 
form provided below. 
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Figure 1:  Regulated Right of Entry Order Application Form 

Note: 

1. The wording of Section 4 outlined in red:  The Regulation requires the applicant to state how the 
right to apply to the Surface Rights Board was acquired.  It is extremely clear that the only means 
of acquiring the right to apply for a right of entry order for a Section 12(1) Surface Activity is if 
such activity is subject to a licence, permit, or approval and the related approval has been issued. 

2. The wording of Section 4 outlined in red:  The Regulation requires the applicant to state what 
approving authority (other than the Surface Rights Board) has approved the area (for which a 
right of entry order is applied for pursuant to a right acquired by way of an approval of another 
body) to be stated in acres. 
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1.5 Summarized Submissions 

The summarized submissions of the Applicant Landowners, made with great respect, in relation to 
requests made for regulatory appeal contained in the Combined Application, are as follows: 

1. The Applicants named herein meet the eligibility requirements of being persons directly and 
adversely affected by Approval No. 12447, issued without a hearing, entitled to request a 
regulator appeal of such Approval, for the reasons contained in Section 7 of these Submissions. 

2. The Facts are sufficiently stated in the Combined Application, incorporated into these Submissions 
by this reference, where such Facts are supplemented by facts provided hereby. 

3. That the Surface Rights Board expects the AER to approve each Surface Activity3 is evident on a 
plan reading of Items or Sections 4 and 6 of the Schedule 1 right of entry order application form 
(outlined in red in Figure 1 in the preceding pages), related to the Surface Rights Act General 
Regulation, AR 195/2007.  That courts expect the same is evidenced by the binding judicial 
authorities cited in submission 3 immediately above. 

4. That the AER has cross-jurisdictional administrative responsibilities is evidenced by the statement 
in Section 4.1, entitled “Jurisdiction” of AER Specified Enactment Direction 002 quoted below: 

“The AER issues reclamation certificates for sites where the right of entry is 
administered under the Surface Rights Act for both private and public land.” 

a) The Court of Queen’s Bench found that lawmakers envisioned some overlap of the 
Environmental Protection and Enhancement Act and the Surface Rights Act at paragraph 
30 in the matter of Provident Energy Ltd. v. Alberta (Surface Rights Board), 2004 ABQB 650 
(CanLII).  The AER’s decision maker(s) obviously erred in dismissal of Statements of 
Concern No. 30265 dated April 8, on jurisdictional grounds, rendering: (1) the Approval a 
nullity, and (2) the directly and adversely affected landowners entitled to request a 
regulatory appeal (see further submissions in Section 6). 

 
5. The AER’s assessment of jurisdiction is incorrect.  The AER possesses sole jurisdiction to review 

Armisie field surface leases and issue environmental protection orders if necessary 

1.5.1 Applicable Factors to Assess Duty of Procedural Fairness 

Two leading cases of the Supreme Court of Canada (“SCC”) set out non-exhaustive lists of factors to be 
applied to assessing whether or not an administrative decision maker has exercised an appropriate degree 
of procedural fairness in a decision making process. 

The main factors (discussed below) to be considered are set out in the cases referenced below: 

Baker v. Canada (Minister of Citizenship and Immigration), 1999 Can LII 699 (SCC) at paras 23-28 

Danyluk v. Ainsworth Technologies, [2001] 2 S.C.R, 2001 SCC 44 (CanLII) at paragraphs 63-79 

                                                           
3 Listed in Section 12(1) of the Surface Rights Act, for which the AER possesses jurisdiction to issue a licence, permit, 
or approval. 
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The “Baker” and “Danyluk” factors to be reasonably considered, which are similar, and if combined are 
highly comprehensive, are set out below. 

A. The Nature of the Decision being made including the Process or Processes to be Followed in 
making it. 

B. The Nature of the Statutory Scheme and the Statutes or Terms under which the administrative 
body operates, with emphasis on the following: 

1. Established case law (binding judicial authorities) 

2. The Wording of the Statute from which the Power to Issue the Administrative Order 
Derives (AER Directive 056, 065, etc. and the statute and regulations governing such 
Directives as to AER decision reconsiderations, the foregoing and the Surface Rights Act 
as to right of entry order and compensation reconsiderations) 

3. The Purpose of the Legislation 

4. The Availability of an Appeal or Reconsideration 

5. The Safeguards Available to the Parties in the Administrative Procedure 

C. The Expertise of the Decision Maker 

D. The Importance of the Decision to the individual or individuals affected; 

E. The Legitimate Expectations of the Challengers of the Decision and Approval 

F. The Circumstances Giving Rise to the Prior Administrative Proceedings;  

G. The Potential for Injustice (as the potentially most important factor); and, 

H. The Choices of Procedure Actually Made by the administrative body or decision maker itself. 

(Herein the “Combined Applicable Factors”) 

1.5.2 Process to be Followed to Review the Approval 

The approach of the SCC in Baker, employed to assess the duty or degree of procedural fairness employed 
by an administrative decision maker, as set out at paragraphs 23 to 28, was more or less as follows: 

First: identify the nature of the decision and the process to be followed in making the decision; 

Next: three main factors (B, C, and D below) were considered (any of the factors used in Danyluk 
or others could be considered pursuant to this process); and, 

Finally: the SCC reviewed the actual choices of procedure made by the administrative decision 
maker having regard to the main factors, and by assessing if a reasonable apprehension of bias was 
displayed by the decision. 

Part 2 of these Submissions is an analysis of the Approval and Related Decision by way of applying the 
Combined Applicable Factors as defined above. 
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2. Relief Requested 

1. All facts stated in, and relief requested by way of, the Combined Application are reiterated here. 

2. For the reasons listed below, the AER is respectfully requested to rescind Approval No. 12447 
dated August 25, 2016 pursuant to its broad discretion under Section 42 of the Responsible Energy 
Development Act.  The AER is requested to consider that the Applicant Penn West (the current 
Approval Holder) is not precluded from re-applying in future when it can prove all surface rights 
of entry and rights to injection fluids have been acquired.  No permanent damage can be done to 
Penn West, which is not the case in relation to landowners in their respectful submission. 

The reasons for this relief request are: 

a) The Regulator allegedly failed to assess its jurisdiction, improperly assessed its jurisdiction 
and refused a challenge to its jurisdiction, rendering the Approval a nullity at law. 

b) The Regular allegedly failed in its duty to exercise a suitable degree of procedural fairness 
as per the Analysis in Section 2.  The Approval Decision is unreasonable. 

c) Approval No. 12447 dated August 26, 2016 was allegedly issued without jurisdiction and 
pursuant to an unfair process, which are compelling reasons to rescind the Approval. 

d) The Regulator allegedly failed to fulfil its clear mandates to consider: 
 
(i) Alternate means of producing Armisie field wells, with lower risks, more suitable 

to the urban location. 

(ii) The impact to the owners of the land on which the Approval shall be carried out. 

(iii) The impact on the environment. 

(iv) The minimal enhanced oil recovery benefits as compared to the risk and adverse 
effect to landowners, travelers on the adjacent highway, and existing and new 
surrounding neighborhoods. 

3. The Regulator is respectfully requested to make and issue in writing, a decision of fact and law, 
pursuant to its mandate under Section 8 of the Mines and Minerals Act, as to whether the 
continued production of oil and gas, from that portion of the Blairmore Pool related to the 
Impugned Approval is in the public interest, having regard to and clearly stating: 

a) The regulatory compliance record of the Approval Holder, including as to the following: 

(i) How has the Approval Holder dealt with all reasonable concerns raised by Armisie 
field landowners and area residents? 

(ii) What was the nature of each and every concern raised and how was each 
individual concern dealt with? 

b) The daily, monthly, or yearly rates of production of oil from such Pool. 
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c) Precisely to whom (all persons and/or governments) any and all financial benefit of such 
production flows or shall flow; and, 

(i) any and all related conflicts of interest, for example: 

• Does the AER have a conflict of interest related to Armisie field Crown lands 
surface rights decisions and any mandate under the Public Lands Act? 

• Does the City of Edmonton have a conflict or conflicts of interest by virtue 
of owning minerals being produced or stored pursuant to the Impugned 
Approval or by virtue of being a recipient of taxes paid by Armsie field 
surface or subsurface activities? 

d) The associated risks to area residents and travelers on all adjacent roads, highways and 
major intersections, present and future, and how the financial benefit may or may not be 
given weight over any and all associated risks. 

e) What the Approval Holder’s production options are, specifically addressing any alternate 
means of production whereby the Armisie tank battery can be eliminated in a reasonable 
time frame (one to two years maximum). 

4. The Regulator is respectfully requested to conduct a regulatory appeal of Approval No. 12447 
dated August 26, 2016 (TAB 2) and the related Reasons for Decision (TAB 2); including: 

a) review and variance of same (by regulatory appeal or reconsideration), including: 

(i) rescission; or; 

(ii) a rehearing on the issues set out in Section 1.4 above and potential replacement 
or amendment of said Approval. 

b) Re-issue reasons for decision that set out all facts, and aspects of the statutory scheme 
considered, including those considered in assessing the AER’s jurisdiction, and the 
assessments of the benefits and risks of approval of the EOR scheme and all related 
operations. 

5. The AER is respectfully requested to require Penn West to fully respond to these submissions 
including the Demand and Notice letter copied to the AER herewith. 

6. The AER is respectfully requested to proceed with great caution in relying on any submissions of 
Penn West or any transferee of Penn West Armise field licenses, permits, or approval in respect 
of any surface rights of entry said to have been previously acquired to conduct existing operations. 

7. In any event, the landowners request the ability to make additional submissions on the validity of 
the Armisie Field surface leases to assist the AER to carry out its legislated Environmental 
Protection and Enhancement mandate. 
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Addenda 

ADDENDA 

TAB Description 

1. Alberta Energy Regulator Request for These Submissions (dated October 12, 2016) 

2. Approval No. 12447 dated August 26, 2016 (Enhanced Oil Recovery Scheme, Portion of Armisie 
Field as outlined in Appendix A thereto). 

3. Notice of/Reasons for Approval No. 12447 dated August 26, 2016. 

4. Statements of Concern No. 30265 dated April 8, 2016 

5. Notice to Penn West Petroleum Ltd. and Cedar Creek Energy Ltd. 

Attachments to Notice 

5.1 August 8, 1962 Plan Showing Required Areas for Armisie Nos. 1 and 2 and Armisie No. 1 battery 
5.2 June 23, 1978 Plan of Armisie No. 5 Well Site (and Access Road within Braun Lands) 
5.3 The “Armstrong Lease” as per Caveat 938UY 
5.4 The “Lieber Lease” as per Caveat 725VA 
5.5 The “Dunn Lease” as per Caveat No. 936UY 
5.6 Amendment to Surface Lease (Padsite) agreement (the “Amendment Agreements”) (No 

Caveat) 
5.7 Land Agent’s Notes (Amendment and Alberta Right of Way Agreements) 
5.8 Alberta Right of Way Agreement (Plan 102 4495, Instrument not registered with Land Titles). 
5.9 Temporary Work Space Agreement (9-33 Well in LSD 7-4-52-25 W4M) 
5.10 As Built Survey, Pipeline Right of Way Required (December 21, 2012) 
5.11 Individual Ownership Plans, Areas Within Crown, Braun and Singh Land Required for Pipelines 
5.12 As built survey, well sites within LSD 3-4-52- 25 W4M (January 23, 2013) 
5.13 Freehold Petroleum and Natural Gas Lease dated October 20, 1950 
5.14 1952 Pipeline Easement Agreement Plan 3249 HW (Imperial Pipeline / Watson) 
5.15 1991 Pipeline Easement Agreement (Corvair Oils Ltd. / Braun Owners). 
5.16 7.62 metre work space beside non-existent right of way. 

6. Letters of Representation 

Appendix A:   Administrative Decision Making in Alberta Surface Rights, a Balancing Act. 

Appendix B: Safety Codes Council, Code for Electrical Installations at Oil and Gas Facilities   
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A. The Nature of the Decision Being Made and the Process to be Followed 

Every time the Regulator or Surface Rights Board make a decision, their mandate is to balance the needs 
of an industry participant, provided the participant meets minimum eligibility requirements, with the 
benefits or negative impact of the project, and the concerns of directly affected stakeholders, specifically 
owners of the land on which the project is to take place, and the environment. 

 Encana Corporation v. Campbell, 2008 ABQB 234 (CanLII) at paragraphs 15 and 16 

Ensuring the impacts of a project, including the footprint on the land, are minimized, are the ongoing 
roles, primarily to be carried out by the operator, through a process called participant involvement, 
overseen, by way of issuing licenses, permits, and approvals and enforcing them, by the AER.   

Recently the AER’s mandate and jurisdiction were expanded.  Unlike previous licensing bodies, the AER 
has critical mandatory environmental and land reclamation responsibilities.  The legislation administered 
is in place largely for protection of land rights, which are intertwined with the provisions of the Surface 
Rights Act.  Unlike the Surface Rights Board, the AER has broad jurisdiction and investigative powers.   

The role of the Surface Rights Board in the new two-body system is ancillary to and in aid of that of the 
AER.  Said Board has two functions (unless the operator is in default of payments to be made to a 
landowner): 

• To carry out decisions of the AER by issuing right of entry orders, in the event a landowner is 
properly approached by an operator but refuses to grant consent to entry on the surface by 
written agreement. 

• Related to right of entry orders and surface agreements, to arbitrate if and when the operator 
and landowner are unable to agree on the quantum of compensation to be paid for certain types 
of damages incurred by the landowner. 

In June of 2015, the AER had two formal applications before it: 

1. An application filed by Armisie field landowners on May 4, 2015, specifically requesting the AER 
to, inter alia, follow legislated procedure to ensure various well licensees were eligible to hold 
well licenses (the procedure in Section 16(2) of the Oil and Gas Conservation Act requires that the 
AER obtain proof of a right to access and work minerals and take enforcement action. 

2. Application No. 1832419, requesting approval for a new and/or modified enhanced oil recovery 
scheme (which is the case remains somewhat uncertain, in that the nature of any previous 
approval or previous requirements were not stated by the Applicant or the AER, a matter also 
raised by landowners on May 4, 2015). 

The nature of the decision to be made was in part to determine if the mandatory requirements of AER 
Directive 065, which regulates enhanced oil recovery applications, and the Oil and Gas Conservation Act 
and related regulations were met in full. 
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Before or readily available to the AER in the public domain, all of which the AER was entitled to consider, 
if not obliged to consider given its broad investigative powers and important safety, land rights protection, 
and environmental mandates, were the following: 

A. numerous existing well and pipeline licenses, and one facility approval, where there was, at least 
arguably, two facilities being operated; 

B. a statement from the Applicant Penn West that a sales gas pipeline problem was a factor, solution 
gas conservation, which had begun circa 2002 had ceased and may not be possible in future by 
way of previous methods, and factual information that solution gas flaring, expressly prohibited 
by existing Facility No. F-20254, was occurring, possibly without a necessary permit; 

C. documentary evidence that the Applicant and abandoned well licensees may not lease related 
minerals, which is the main eligibility requirement to hold well licenses, to secure or consent to 
an approval for an enhanced oil recovery scheme, and to acquire and maintain a surface right of 
entry; 

D. documentary proof that one abandoned well licensee was not eligible to hold a well licence; 

E. numerous concerns about tank battery safety and evidence of sour gas venting; 

F. admissions by the operator that large areas of land were either needed or had been taken, which 
are inconsistent with previous licensing and Surface Rights Board Decisions, indicating that 
trespass was a real possibility; 

G. concerns that the Applicant Penn West did not have the necessary approvals in several regards 
(surface area, emergency response plan, approvals to exceed licensed H2S limits);  

H. evidence that the surface rights of entry required by law had not been acquired; 

I. evidence of off-site environmental damage with no related reclamation; 

J. a formal application filed by Surface owners prior to the date of Application 1832419, as well as 
evidence of numerous unresolved complaints and issues, which requested the Regulator to 
investigate and make findings of fact and law with respect to the foregoing; 

K. Statements of Concern No. 30265 dated April 8, 2016, which indeed expressed alarm that 
operator and the AER had consistently failed to address many regulatory legislated and regulatory 
non-compliance issues including the foregoing, despite the passage of long periods of time; and, 

L. the obvious as to the nature and location of the overall project and production records on file 
with the AER:   
 
1. The urban location, adjacent to an environmentally protected area with many deer and 

other wildlife, along a busy highway, in the centre of area approved for residential 
development with rapid urban development occurring. 

2. The small and declining volume of oil and gas being produced, which: 
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a) limits and will increasingly limit the economic benefit of the project (gas revenues 
previously enjoyed are no longer a factor, gas shall be re-injected); 

b) minimizes any enhanced oil recovery benefit of the project (the reservoir is large, 
and the small volume of gas re-injected would logically have minimal, if any, 
noticeable benefit) by way of reservoir pressure maintenance. 

3. All manner of evidence on file and in the application documents themselves that H2S 
concentrations in solution gas were higher than licensed limits (battery inlet and sales gas 
line, casting doubt, if not proof, that: 

a) the sales gas pipeline had been operated unsafely and illegally in the past and 
cannot be used in future; and, 

b) the battery cannot be operated within licensed limits in future, which is 
confirmed by the Approval condition that solution gas injected cannot exceed 
0.66% despite findings of an AER employee that the average concentration would 
be higher than the maximum concentration. 

4. There are options, other than the use of oil storage tanks, that reduce area safety and 
environmental risks and hazards inherent with the storage of oil containing sour solution 
gases in tanks; moreover: 

a) There were repeated and regular instances, over decades, of sour gas venting 
(which cannot be classified simply as an odour problem as implied by the operator 
and the AER) at the battery site when the sales gas pipeline was in use. 

b) Solution gas shall continue to be separated at the battery in precisely the same 
manner as before.  The only change is the direction of outlet gas from the battery 
via a different pipeline. 

c) An operator position that solution gas re-injection would solve such regular 
operational problems (patently misleading and contrary to the principle of 
participant involvement) was challenged for the forgoing reasons. 

5. The fact that the Approval Holder owned a separate pipeline gathering system nearby to 
the west, with a direct line through a utility corridor, being used by others, offering low 
cost options that would eliminate the need for a tank battery, eliminate battery risks and 
allow residential land development that is likely not possible if battery operations 
continue. 

6. Published City of Edmonton land development policies, whereby land development 
setback (separation) distances regulated by the AER are at least doubled if the operator 
does not take certain actions or has not sufficiently mitigated the risks (the impact is 
absorbed by the surface owner not the operator, where the surface owner must seek 
recovery of damages, including those caused by lack of regulatory enforcement by the 
AER). 
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7. Submissions on file with the AER, made by the Applicant throughout 2004 and 2005 (in 
application for the most recent well Licence No. 335815) including as to: 

a) minerals leased, which are inconsistent with the Applicant operator’s more 
recent positions (pointed out in Statements of Concern); 

b) portions of Crown, Braun, and Singh Lands leased (see Fact 64, Section 5.8 in the 
Combined Application) as at July 16, 2004, which submissions appear to have 
been accepted (the well licence was issued, there was no further inquiry); 

c) H2S concentrations in Armisie field solution gas in amounts that exceed maximum 
values stated in existing pipeline and facility approvals and the Approval itself; 

d) the well licensee’s interpretation of one surface lease agreement (challenged by 
landowners as patently absurd):  that the agreement grants the right to install 
and operate pipelines “for transport” off site in some unstated manner. 

8. A previous finding of the AER in 2005 (Decision 2005-085 dated July 28, 2005) that the 
issuance of Well Licence No. 335815 would have benefits for landowners: 

a) possible faster removal of oil, making way for land development by 2015; and, 

b) definite knowledge of when Armisie field production would end. 

9. A surface Rights Board decision related to Singh Lands in 2007, which confirms: 

a) leased areas within Crown, Braun, and Singh Lands (not including any pipeline 
areas) more or less identical to the submissions made by the Applicant for Well 
Licence No. 335815 on July 16, 2005 (Item L7(b) above); 

b) three pipeline areas (Figure 1 in the Combined Application) have not been 
considered to comprise any portion of leased lands (it is fact, which the Applicant 
Operator does not deny and/or has confirmed, that these areas have not been 
acquired pursuant to the governing provisions of the Surface Rights Act and Land 
Titles Act, simply and easily confirmed by review of certificates of title in the 
public domain); and, 

c) that the AER has a legislated duty to protect land rights, guaranteed by way of 
Section 141 of the Environmental Protection and Enhancement Act by 
expeditiously issuing an environmental protection order for off-site damages. 

10. A surface Rights Board decision related to Singh Lands in 2014, which slightly adjusted the 
acreage found to be leased within Singh Lands (not including any pipeline areas). 

11. Incontrovertible evidence of a spill (break of pipeline No. 17227) and off-site damage (as 
per site boundaries previously determined by the AER’s predecessor and the Surface 
Rights Board), with no related reclamation certificate (and no evidence this having been 
reported to the previous environmental authority, now the AER) as per the environmental 
report belatedly provided to surface owners (Addenda 3 to the Combined Application). 

12. Landowners formally and repeatedly challenged the AER’s jurisdiction.  The Applicant 
Operator agreed in writing that the AER possessed jurisdiction to decide the issue of 
whether or not certain freehold minerals were leased by the Applicant. 



Submissions, Regulatory Appeal No. 1869031 
PART 2, October 31, 2016 

44 
 

The Main Issues 

By law and pursuant to the reasonable expectations of lawmakers and the public, to ensure an adequate 
degree of procedural fairness was employed, and to maintain public confidence in the AER and the 
administrative justice system in general, the AER was obliged to consider the following: 

1. Did the Applicant Penn West meet all eligibility and minimum and/or mandatory requirements of 
Directive 065, including compliance with all legislated and regulated requirements under the Oil 
and Gas Conservation Act, whereby the AER possessed jurisdiction to issue an approval? 

2. Has the Applicant acquired all necessary rights to conduct its operations: 

a) Does the Applicant possess all necessary rights to all related minerals? 

b) Does the Applicant possess, and has the Applicant maintained, all necessary surface rights 
of entry, the prerequisites for which are: 

(i) valid licenses, permits, and approvals for all subsurface and surface activities, 
properly maintained; 

(ii) a corresponding written instrument, acquired after issuance of each separate 
licence, permit, or approval, dated prior to the commencement date of activity 
authorized by each licence, permit, or approval, that legally conveys surface rights 
(to enter upon  the surface of a clearly identified PORTION of the land) from the 
owner to the approval holder; and, 

(iii) for entries acquired pursuant to the provisions of the Pipeline Act, registration of 
the instrument granting a surface right of entry with Land Titles, which enables 
the pipeline licensee to legally use the land for the licensed purpose in accordance 
with the terms and conditions of the grant of surface rights. 

3. Is approval of the proposed project in the best interest of all stakeholders, including Crown and 
freehold mineral and surface owners, the public, and any lessee of the minerals? 

a) Precisely who benefits from the proposal? 

b) Precisely who is adversely and directly impacted by the proposal? 

c) Can terms and conditions of approval completely balance the rights of all stakeholders? 

d) If not, what is the nature of any imbalance or impact on the surface owner (which the 
surface owner has a legal right to clearly know and the Surface Rights Board has a legal 
obligation to consider if requested by operator or landowner to do so)? 

4. Does each person making a request, raising an objection, or that must consent to the proposed 
project, meet legislated eligibility requirements (standing in an AER proceeding)? 

a) What are the various eligibility requirements, and what are the related procedures to 
assess eligibility/standing? 
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5. By way of review of the facts and statutory scheme, or decisions made, are any additional actions 
or notifications required (to stakeholders, other officials or bodies with jurisdiction, or 
enforcement responsibilities)? 

The Administrative Procedures to be Followed in Deciding the Issues 

Standard and required procedure is for an administrative decision maker or panel to investigate and/or 
determine the facts, and identify the issues to be decided (patently the nature of the decision to be made). 

All administrative and judicial decision makers must assess their jurisdiction prior to embarking on an 
inquiry, making a decision that impacts the rights of persons, or issuing an order or approval.  No 
administrative body or decision maker may refuse a challenge to their jurisdiction.  Jurisdictional 
assessments involve determining if individual decisions are mandatory or discretionary, having regard to 
applicable law in such regards. 

When a jurisdictional challenge has been raised, the decision maker should issue a reasoned preliminary 
decision as to jurisdiction prior to proceeding, after having heard and considered the jurisdictional 
arguments of both parties.  Any refusal to hear a jurisdictional challenge is an error of jurisdiction, and 
any administrative or judicial decision made without jurisdiction is a nullity, all of which were pointed out 
in Statements of Concern No. 30265 (with references to binding judicial authorities). 

The principles of natural justice and Alberta legislation require provision of the facts in the possession of 
the AER to the parties, and require that all parties be provided a fair opportunity to know the facts and 
present facts in their possession. 

Safety and land rights are entrenched by the Alberta Bill of Rights, Section 1(a).  No person may be 
deprived of quiet enjoyment of property rights, or their right to safety and security, particularly on their 
own lands (definitely on “remaining land”)1, other than by due process of law. 

There are a number of legislated, regulated, and common law procedures, including: 

1. Consideration of the three factors to be considered, as set out in Section 3 of the Responsible 
Energy Development Act General Regulation, AR 90/2013, pursuant to Section 15 of REDA, which 
are (paraphrased): 

a) social and economic effects of the activity, were social benefits are significantly reduced 
because a significant portion of oil is privately owned; 

b) negative or positive effects on the environment; and, 

c) negative impacts on the landowners as a result of the use of the land. 

                                                           
1 The remaining portion of a titled parcel of land, not granted to the approval holder by the surface owner or an 
order of the Surface Rights Board (any land beyond the legally established boundaries of a “site” or “right of way” 
plan). 
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2. Procedures for acquiring a legal surface right of entry (Section 15 of the Surface Rights Act) and 
to ensure consistency between an AER approval and the terms and conditions of entry (Sections 
15(3), which references the AER, and Section 15(6) of the Surface Rights Act). 

3. An AER decision matrix flow chart of pre-application and other application requirements 
(Directive 065 Figure 1, Resources applications process), which clearly shows that incomplete 
applications should be dismissed, and all concerns should be dealt with, prior to launching into 
assessment of jurisdiction in respect of other jurisdictional issues raised by way of objection. 

4. A legislated procedure exists in Section 16(2) of the Oil and Gas Conservation Act, whereby the 
AER should determine if well licensees possess the necessary working interest in related minerals, 
in this instance by mineral lease, a mandatory Section 16(1) requirement. 

5. The Applicant Penn West (or any operator acting for Penn West) is obliged to self-enforce battery 
the hazardous area and site size regulations governed by Section 8.090 of the Oil and Gas 
Conservation Rules, by way of subsection (10), whereby the burden of proof to show hazardous 
area assessments have been properly done falls to the licensee or operator, not the landowner. 

6. Ensuring the necessary Directive 071 approval was in place for a mandatory Emergency Response 
Plan is a Directive 065 requirement in this instance (because of sour gas) was necessary 
procedure, where the related approval number, or a copy of the Approval, should form part of 
the decision to document that mandatory procedure was followed. 

7. Rules (Section 51 of the AER’s Rules) are in place, which require that applications be amended if 
new information comes to light prior to the matter being disposed of, which in fact was the case 
related to the subject proceedings. 

8. Section 30(3) of REDA requires that, if the opinion of the Regulator any application under a 
specified enactment is in respect of an energy resource activity, but is made under a provision in 
respect of which the AER has no jurisdiction, the AER should refer the application to the 
appropriate official under the specified enactment. 

The issues identified and considered, the facts as determined, and the procedures followed in such 
regards, should be documented in writing by the decision makers. 

This factor weighs in favour of the Applicant Landowners by reason of the AER requirement to consider 
landowner and environmental factors, and to weigh such factors against the social and economic benefits 
of the project, and because there are numerous mandatory procedural requirements, obviously put in 
place to ensure proper assessment of jurisdiction and procedural fairness. 
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B. The Nature of the Statutory Scheme and Terms Under Which the AER Operates 

In Kure v. Alberta (Surface Rights Board), 2014 ABQB 572 (CanLII),  Justice Sisson found at paragraph 27, 
in considering this “Baker” factor, that when there is an integrated statutory scheme, all applicable 
legislation must be considered together as a whole.  He relied on the following judicial authority: 

Shaw v Alberta (Utilities Commission), 2012 ABCA 378 (CanLII) at paragraph 32 

In Alberta, surface rights owners (landowners) are indemnified by law from incurring any costs 
whatsoever arising from the issuance of a licence, permit, or approval of the AER, or from any activity or 
surface entry that is conducted without an approval of the AER in contravention of the Surface Rights Act 
and/or the Environmental Protection and Enhancement Act.   

Due Process of Law 

As stated above, and interest in land, which patently flows from the issuance of most AER licenses, 
permits, and approvals, must be acquired by due process of law, as guaranteed by the Alberta Bill of 
Rights. 

“Recognition and declaration of rights and freedoms 
1   It is hereby recognized and declared that in Alberta there exist without 
discrimination by reason of race, national origin, colour, religion, sexual orientation, 
sex, gender identity or gender expression, the following human rights and 
fundamental freedoms, namely: 

                           (a)    the right of the individual to liberty, security of the person and enjoyment of 
property, and the right not to be deprived thereof except by due process of 
law;” 

Checks and Balances 

In addition to procedures to be followed by applicants and the AER, there are numerous checks and 
balances built into the system by legislators, obviously designed to: 

• Allow the AER to expeditiously, at low cost, issue decisions that benefit mineral owners and 
producers under the Oil and Gas Conservation Act or Pipeline Act. 

 Allow the Surface Rights Board to expeditiously issue right of entry orders if the AER has 
essentially decided the issues. 

 Allow the Surface Rights Board to determine the nature of AER decisions it must have 
regard to. 

• Allow the AER to expeditiously, at low cost, issue environmental protection orders under Section 
144 of the Environmental Protection and Enhancement Act. 

• Allow a party affected by a hastily made administrative decision, oversight, error, or change in 
circumstance, to have the matter reopened, and to have an existing decision varied if necessary. 
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Audits and inspections, conducted by the AER on a random or triggered basis, constitute major elements 
in the system to ensure the rights of parties are balanced as much as possible. 

Rights of Review 

As Justice Miller of the Court of Queen’s Bench found, administrative bodies such as the AER and Surface 
Rights Board are entitled to make expedient, low cost, expert decisions, including by employing a relaxed 
duty of procedural fairness, precisely because their home or parent statutes grant wide discretion to 
both bodies to conduct reconsiderations (if circumstances change or critical oversights or errors were 
made). 

 Mueller v. Montana Alberta Tie Line, 2011 ABQB 738 (CanLII) at paragraphs 39 and 40 

The AER is most entitled, at its sole discretion to, pursuant to the provisions of Section 42 of REDA, quoted 
below, to expediently reconsider and vary the Impugned Approval, whereby the Approval Holder has 
rights equal to those of any other affected person to request a reconsideration of such a decision 

“Reconsideration of decisions 
42   The Regulator may, in its sole discretion, reconsider a decision made by it and may 
confirm, vary, suspend or revoke the decision.” 

The role of the Surface Rights Board – indeed some persons, including judges, would argue the Board’s 
only role - is to compensate surface owners for any remaining imbalance of rights.  For clarity any 
imbalance that is not covered off by way of terms and conditions of a licence, permit, or approval. 

Statutes to be Considered as a Whole 

The Land Titles Act, Business Corporations Act, Surveys Act apply.  The Administration and Jurisdiction 
Procedures Act and Interpretation Act apply to all administrative tribunals. 

The Responsible Energy Development Act is the AER’s home or parent statute, and related regulations and 
rules apply, which legislation lists “specified enactments” under the AER’s jurisdiction: 

• The Oil and Gas Conservation Act (the “OGCA”) 

• The Pipeline Act 

• The Environmental Protection and Enhancement Act (the “EPEA”);  

• Part 8 of the Mines and Minerals Act; and, 

• The Public Lands Act 

o Directive 065: Resources Applications for Oil and Gas Reservoirs, incorporated into 
the Oil and Gas Conservation Rules by reference, is the guiding regulation and 
application guide, which gives detailed application and review/approval guidelines. 

o Directive 071:  Emergency Preparedness and Response Requirements for the 
Petroleum Industry  

o Directive 077:  Pipeline – Requirements and Reference Tools 

The Land Agent’s Licensing Regulation, AR 227/2001 also specifically applies in the factual circumstances, 
particularly given the AER’s mandate under the EPEA. 
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Overlapping Right of Entry Legislation 

Consideration of cross jurisdictional or overlapping aspects of the above legislation are critical to: 

• protection of landowner rights; 

• properly determining what administrative body must settle various disputes of different types; 
and, 

• ensuring matters that have been settled in the case law are not constantly re-litigated, which 
involves compensating persons that are out of pocket because the opposing party has chosen to 
pursue a course of action that has no chance of success. 

The OGCA, Pipeline Act, and Part 6 of the EPEA are intertwined with, and the AER is specifically mentioned 
in, the Surface Rights Act: 

1. An AER well or facility licence approval under the OGCA, or a pipeline license is required under 
the Pipeline Act, to acquire the right to approach a landowner to seek or acquire consent for entry 
upon the surface of lands not owned by an operator.  A right of entry involves taking rights related 
to that PORTION of the land fairly and reasonably necessary to conduct the approved Surface 
Activity listed in Section 12(1) of the Surface Rights Act, provided a separate entry fee is provided 
for in the written instrument, and paid, in respect of any entry after 1951 (see Section 12(2)). 

2. Pursuant to Sections 15(3) and 15(6) of the Surface Rights Act, an approval of the AER is not to be 
inconsistent with a right of entry order.  A surface lease must be for a purpose that a right of entry 
order can be issued.  This is the main point of interface of the AER’s jurisdiction to issue approvals 
and that of the Surface Rights Board to issue right of entry orders, but grants no jurisdiction to 
the Surface Rights Board to intervene in a private right of entry, surface area dispute matter. 

a) The binding judicial authorities stated in Submission 3 in Section 1.7 support a finding that 
the role of the Surface Rights Board is ancillary to and in aid of that of the AER, and that, 
notwithstanding that such Board issues right of entry orders (and has no jurisdiction as to 
leased surface area) it is really or effectively the AER that decides that decides a surface 
entry is fair, sound, and reasonably necessary. 

3. The AER is to issue an environmental protection order (Section 141 of EPEA) as an expedient and 
low costs means of ensuring there is no off-site damage and an approval holder cannot circumvent 
the requirement to obtain a reclamation certificate.  Legislated envision overlap between this 
statute, administered by the AER, and the Surface Rights Act. 

Provident Energy Ltd. v. Alberta (Surface Rights Board), 2004 ABQB 650 (CanLII) at para 26 

AER specified enactment Direction 002 at Section 4.1 confirms the AER has found it possesses 
jurisdiction to issue environmental protection orders related to matters administered under the 
Surface Rights Act.  Consideration of related surface agreements and the Surface Rights Act are 
necessary to make an expert environmental protection order or reclamation certificate decision. 
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The Surface Rights Act and Oil and Gas Conservation Act are Intertwined 

In this document the term “Surface Activity” means an approved activity listed in Sections 12(1)(a) through 
12(1)(d)  of the Surface Rights Act (the “Act”), quoted below (non-applicable sections not quoted): 

“Right of entry  

12(1)  No operator has a right of entry in respect of the surface of any land 

(a) for the removal of minerals contained in or underlying the surface of that land 
or for or incidental to any mining or drilling operations, 

(b) for the construction of tanks, stations and structures for or in connection with 
a mining or drilling operation, or the production of minerals, or for or 
incidental to the operation of those tanks, stations and structures, 

(c) for or incidental to the construction, operation or removal of a pipeline, 

(d)  for or incidental to the construction, operation or removal of a power 
transmission line, ........ 

until the operator has obtained the consent of the owner and the occupant of the 
surface of the land or has become entitled to right of entry by reason of an order 
of the Board pursuant to this Act. 

(2)  Notwithstanding anything contained in a grant, conveyance, lease, licence or 
other instrument, whether made before or after the commencement of this Act, and 
pertaining to the acquisition of an interest in a mineral, an operator does not obtain 
the right of entry in respect of the surface of any land unless the grant, conveyance, 
lease, licence or other instrument provides a specific separate sum in consideration 
for the right of entry of the surface required for the operator’s operations, but this 
subsection does not apply in a case where the operator, prior to July 1, 1952, has for 
any of the purposes referred to in subsection (1) exercised the right of entry in respect 
of the surface of land in accordance with the provisions of a grant, conveyance, lease, 
licence or other instrument.”  (Emphasis added.) 

(3)   The Board may make an order granting right of entry in respect of the surface of 

                           (a)    the land in which the operator or the operator’s principal has the right to a mineral 
or the right to work a mineral, and 

                           (b)    any other land that is necessary 

                                  (i)    for a road to connect the operator’s mining or drilling operations located on 
adjacent land and to permit the operations to be operated jointly, and for the 
tanks, stations and structures to be used in the operations,” 

“Board” means the Surface Rights Board in the above quoted statute.  It is fact, and it does not appear to 
be disputed, that the Board has issued no right of entry orders granting surface rights of entry related to 
the subject lands (a right of entry order for a power line was issued circa 1981 but was rescinded). 
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The Amendment Agreement Penn West relies on paid no specific separate sum for the right of entry, for 
a very simple reason.   The agreement simply sets out the owners’ consent to locate an additional well 
bore (Licence No. 335815, dated August 4, 2005) on a 3.00 acre portion of a larger area totaling 8.06 acres. 

If not withdrawn, Penn West’s claim shall be fraudulent if it results in losses not fully recovered. 

The Alberta Energy Regulator cannot remotely be seen to approve operations that are not legally on the 
land, or that are on the land pursuant to any misleading information provided to the AER. 

When no right of entry order has been issued, in order to legally remove minerals and/or to be an 
“operator” as defined in the Surface Rights Act, entitled to seek the consent of the owners and occupant 
of the surface to enter upon the land to remove minerals, or to construct or operate a pipeline or power 
line, there are several minimum prerequisite requirements: 

1. The operator must be a person or a registered corporation in good standing and must: 

a) own (by way of a certificate of title) the rights to the minerals to be removed; or. 

b) lease the minerals pursuant to a lease agreement or contract that meets minimum 
requirements; and, 

c) the operator must have separately acquired the rights to construct and operate: 

(i) any facility (tanks, stations and structures listed in Section 12(1)(b) of the Act 
above); and, 

(ii) any pipeline. 

2. The operator must: 

a) own the surface rights; or, 

b) lease the necessary PORTION of the titled parcel, pursuant to a written document that 
conforms to the requirements of the Surface Rights Act and Land Titles Act (an 
“instrument”), which transfers surface rights from the owner to the operator, or grants 
and leases surface rights. 

3. An operator that does not own the minerals or the surface must acquire the right to approach the 
surface owner and occupant to seek and obtain their written consent to entry upon the surface 
to conduct each surface activity planned, by way of acquiring the necessary approval from the 
Alberta Energy Regulator or the Alberta Utilities Commission, which requires: 

a) Pursuant to Section 11 of the Oil and Gas Conservation Act ( the “OGCA”), a valid well 
licence authorizing the drilling of any oil or gas well and the production of such minerals 
or the operation of a disposal well, which requires that: 

(i) any corporate licensee be a corporation in good standing (Section 20(a) of the 
OGCA; and, 

(ii) the licensee must possess a working interest in the related minerals (the 
substances must be owned or lease by the licensee) pursuant to Section 16(1) of 
the OGCA. 

b) A license or approval for each facility pursuant to Section 12(1)(a) of the OGCA, unless the 
facility is exempt from the requirement for a licence or permit under Section 12(1)(b). 
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c) A licence for each pipeline that is located outside the approved and legally established 
boundaries of any site related to an oil or gas well or a facility issued pursuant to the 
provisions of the Pipeline Act (or another pipeline authorizing statute). 

d) An approval for each power line. 

4. The operator of the Surface Activity must, prior to entering upon the surface to drill a well, or to 
construct and operate a facility, pipeline, or power line, must: 

a) execute a written surface lease agreement with the owner of the surface rights (and 
occupant of the surface if applicable); and/or, 

b) execute a written easement or right-of-way agreement with the owner and/or occupant 
related to any pipeline or power line; and, 

(i) register the written instrument related to any pipeline or power line right of way 
or easement with Land Titles. 

Any entry upon the surface that does not conform to the provisions of the Surface Rights Act is deemed 
to be a trespass pursuant to Section 38 of such legislation. 

Section 2(1) of the Surface Rights Act dictate that the Act applies to all Alberta lands other than the area 
of a Metis settlement, and Section 2(2) reads as follows: 

“If there is a conflict between this Act and anything contained in any grant, conveyance, 
lease, licence or other instrument, whether made before or after the coming into force of 
this Act, with respect to right of entry in respect of the surface of any land incidental to 
any operations concerning mining, drilling, pipelines, power transmission lines or 
telephone lines, this Act prevails.” 

Two definitions in Section 1 of the Surface Rights Act are critically important: 

(h)   “ “operator” means 

(i) the person or unincorporated group of persons having the right to a mineral or 
the right to work it, or the agent of such a person or group of persons, 

(ii) with reference to a pipeline, power transmission line or telephone line, the person 
empowered to acquire an interest in land for the purpose of the pipeline, power 
transmission line or telephone line under the Pipeline Act, the Hydro and Electric 
Energy Act or the Water, Gas and Electric Companies Act, as the case may be, or” 

  (o)    “surface lease” means a lease or other instrument under which the surface of land 
is being held for any purpose for which a right of entry order may be made under 
this Act and that provides for payment of compensation;” 

No Armisie field operators/licence or approval holders own mineral or surface rights.  Some or all of the 
holders of various licensees do not lease the related minerals.   

The term “empowered” used in Section 1(h)(ii) of the Surface Rights Act patently means empowered by 
the issuance of a licence or approval (such as those issued by the AER) to conduct a Surface Activity. 
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The most fundamental aspect of acquiring a licence or surface right of entry is that that the mineral 
substances being access must be leased.  There is reasonable doubt that freehold minerals underlying the 
South Half (mainly LSD 2, 3, 4, 5, 6, 7 and 8 of Section 4-52-25 W4M), which were owned by W.S.S. 
Armstrong and Jessie Eileen Watson as at October 20, 1950, were ever leased or are now leased. 

If the mineral substances are not leased, or any surface right of entry terminates, any related well or 
facility activities must be abandoned pursuant to the mandatory provisions of Section 3.012(a) and/or 
3.012(b) of the Oil and Gas Conservation Rules, AR 151/1971 (the “OGCA”), which read as follows: 

3.012  A licensee shall abandon a well or facility 

(a) on the termination of the mineral lease, surface lease or right of entry, 

(b) where the licensee fails to obtain the necessary approval for the 
intended purpose of the well, if the licensee does not hold the right to 
drill for and produce oil or gas from the well,  (Bold emphasis added.) 

The word “shall” must be interpreted as imperative pursuant to the provisions of Section 28(2) of the 
Interpretation Act, RSA 2000, c I-8.  In short, the licensee has no choice but to abandon the well or facility 
and the AER has no choice but to direct the licensee to do so. 

If facilities must be abandoned by law by virtue of no right to the minerals or a surface lease or right of 
entry having terminated, matters the AER must investigate under its EPEA mandate, the AER obviously 
possesses no jurisdiction to approve an EOR scheme that involves the well or facility that must be 
abandoned by law.  It is re-emphasized that word “shall” is to be construed as imperative (no discretion). 

Unauthorized Activities 

There is no question whatsoever that the EOR Scheme Approval Holder has obtained no approvals to 
conduct any activity within LSDs 4, 5, 8 and 8 of Section 4-52-25 W4M, rights of entry to which are said to 
have been acquired by way of Amendment Agreements.  Said LSDs 5 and 8 are largely Braun Lands.  LSD 
8 is an environmentally protected area.  Section 19 of REDA Applies: 

“Order prohibiting unauthorized activities 
19(1)  A person shall not commence, undertake or continue an activity for which an 
approval, order or direction is required without obtaining the approval, order or 
direction. 

(2)  Where a person commences, undertakes or continues an activity for which an 
approval, order or direction is required but has not been obtained, the Regulator, in 
addition to any other action or proceeding it may be authorized to take, may apply 
to the Court of Queen’s Bench for an order prohibiting that person or that person’s 
employees or agents from continuing the activity until that person has obtained the 
required approval, order or direction. 

(3)  If the Regulator makes or issues an approval, order, direction or declaration and 
a person does not comply with a term or condition of the approval, order, direction 
or declaration, the Regulator, in addition to any other action or proceeding it may be 
authorized to take, may apply to the Court of Queen’s Bench for an order requiring 
that person or that person’s employees or agents to comply with the term or 
condition of the approval, order, direction or declaration.”  (Emphasis added.) 
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A valid and maintained AER authorization is also acquired to obtain a right of entry order, and thus to seek 
consent of a surface owner to enter.  This is evident on a plan reading of the right of entry order application 
form in Part 1, Section 1.4.5, Figure 1 and the related regulations. 

Below Sections 5 and 6 of the Surface Rights Act General Regulation are quoted in their entirety 

“Additional approvals and permits 
5(1)  Where an application for a right of entry order pertains to a well site, the application 
must be accompanied by a copy of the well licence issued with respect to the well by the 
Alberta Energy Regulator under the Oil and Gas Conservation Act. 

(2)  Where an application for a right of entry order pertains to a battery site, the 
application must be accompanied by a copy of the approval for construction and operation 
issued by the Alberta Energy Regulator under the Oil and Gas Conservation Rules 
(AR 151/71). 

(3)  Where an application for a right of entry order pertains to a pipeline, the application 
must be accompanied by a copy of the licence or permit granted by the Alberta Energy 
Regulator or the Alberta Utilities Commission, as the case may be, under the Pipeline Act. 

(4)  Where an application for a right of entry order pertains to a power transmission line, 
the application must be accompanied by a copy of the approval granted by the Alberta 
Utilities Commission under the Hydro and Electric Energy Act. 

(5)  Where an application for a right of entry order pertains to a telephone line, the 
application must be accompanied by a copy of the certificate of approval granted by the 
Minister under section 31 of the Water, Gas and Electric Companies Act. 

(6)  Where an application for a right of entry order pertains to a coal mine, the application 
must be accompanied by a copy of the licence granted by the Alberta Energy Regulator 
under the Coal Conservation Act. 

Plan required with application 
6   An application for a right of entry order must be accompanied by a plan of survey 
prepared by an Alberta land surveyor and affixed with his or her signature or stamp 
showing the location, dimensions and acreage of the land required coloured or outlined in 
red, except that where the land required is for a pipeline, power transmission line or 
telephone line, the location, dimensions and acreage of land must be coloured or outlined 
in green.” 

The plan required with a right of entry order application (Section 6 of the regulation quoted 
above), is clearly the area deemed to have been approved by the AER for which a right of entry 
(and thus a surface lease) is to cover or pertain to.  See Figure 1, Part 1, page 33. 

Collateral Attack 

In Kure (supra) Justice Sisson also considered the rule against collateral attack, which is used to address 
cross jurisdictional matters, and to decide which administrative body to apply for depending on the nature 
of the request or relief sought.  He concurred with other binding judicial authorities that: 
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• the role of the Surface Rights board is ancillary to and in aid of that of the AER; and, 

• notwithstanding that the Surface Rights Board issues right of entry orders, it is really or 
effectively the AER that grants the right to enter on the surface, and that a taking of surface rights 
is fair, sound, and reasonably necessary. 

Several judges and the Board rely on the opinion of McLung, JA (dissenting in part as to other issues) of 
the Court of Appeal of Alberta, who after review of Section 15(6) of the Surface Rights Act, provided his 
views, which are set out at paragraph 21 in the matter of Windrift Ranches v. Alberta (Surface Rights 
Board), 1986 ABCA 158 (CanLII) quoted below: 

“In my view the provisions of the Surface Rights Act including s.15(6) of the Act, prioritizes 
the existence of a well licence granted by the Energy Resources Conservation Board. It 
would be an astonishing proposition indeed if the Surface Rights Board could, in the 
exercise of its jurisdiction, deny entry to a well site, and in so doing, effectively repeal an 
earlier Energy Resources Conservation Board well licence and thereby frustrate the 
jurisdiction of the Energy Resources Conservation Board. Nothing in the Act, let alone clear 
and permissive wording; supports the existence of that authority.”  (Emphasis added.) 

As such, the Landowners find it astonishing indeed that the AER failed to have regard to the nature of 
several previous findings of former licensing bodies and the Surface Rights Board. 

As such, it is not sufficient for the AER to rely only on its home statutes in assessing its jurisdiction.  Prime 
or effective jurisdiction must be considered when the responsibilities of different administrative bodies 
overlap, to ensure no previous decision is effectively repealed, applying the rule against collateral attack. 

Collateral attacks on existing decisions in an incorrect forum, errors of jurisdiction, or a decision made 
unjustly or unfairly, can certainly render an administrative decision void or voidable. 

The rule or doctrine against collateral attack is designed to prevent “forum shopping” by any participant 
in an administrative or judicial proceeding, as discussed in the SOC and at paragraphs 7 and 8 in the matter 
of Togstad v. Alberta (Surface Rights Board), 2015 ABCA 192 (CanLII) (“Togstad”): 

[7]  “The Commission was the appropriate regulatory forum to consider the question of 
whether the transmission line is an extraprovincial work. It considered and finally decided 
that question. No appeal was taken from that decision. The Board’s jurisdiction is ancillary 
to the Commission’s: Windrift Ranches v Alberta Surface Rights Board, 1986 ABCA 158 
(CanLII), (1986) 57 Alta LR (2d) 36 at para 5. The legislative intent in having two bodies is 
not that they duplicate each other’s work but that they work together. Moreover, the 
Board cannot exercise its jurisdiction so as to effectively repeal a permit granted by the 
Commission: Windrift at para 21. In interpreting its home statute, the Board is entitled to 
decide that it will rely on the determination of the Commission. Indeed, the Board is 
statutorily prohibited from making an order which is inconsistent with the Commission’s 
permit: Surface Rights Act, RSA 2000, c S-24, s 15. Moreover, the Board has no jurisdiction 
to consider constitutional questions.  
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[8]     All of this leads to the inescapable conclusion that the appellants’ objections were 
collateral attacks on the Commission’s decision. By seeking to raise the question again 
before the Board, the appellants were attempting to circumvent the Commission’s order 
and were forum shopping for a different and inconsistent result. This is precisely the 
approach that the rule is designed to prevent.” 

Togstad is arguably the leading judicial authority as to matters involving the overlapping jurisdictions of 
the AER and the Surface Rights Board.   

The Commission in Togstad was the power line licensing authority, or the AER’s equivalent licensing 
authority the Alberta Utilities Commission. 

Purpose of the Legislation 

The main purposes of the legislation are to balance the rights of various stakeholder and the environment, 
divide administrative justice responsibilities under a two-body system, indemnify landowners from all 
costs associated with oil and gas resource surface activities, and to protect the environment and the 
environmental, property, and safety rights of landowners, the public, livestock, and wildlife. 

Balance of Rights 

A main purpose, if not the main purpose, of both the EPEA and Surface Rights Act are to indemnify surface 
owners from all costs associated with or arising from isuance of an AER license or approval.  Section 3(c) 
of the Responsible Energy Development Act General Regulation, AR 90/2013 quoted below, requires the 
AER to consider certain factors – Section 3(a) and 3(c) are particularly applicable in the subject urban area: 

Factors to consider on applications, etc.  

3 For the purposes of section 15 of the Act, where the Regulator is to consider an 
application or to conduct a regulatory appeal, reconsideration or inquiry in respect of 
an energy resource activity under an energy resource enactment, the Regulator shall 
consider  

 (a)  the social and economic effects of the energy resource activity,  

(b)  the effects of the energy resource activity on the environment, and  

(c)  the impacts on a landowner as a result of the use of the land on which the 
energy resource activity is or will be located.  (Emphasis added.) 

Regulatory appeals and reconsiderations are available as checks and balances to hastily made decisions, 
decisions made in error or that are unreasonable, and when circumstances change.  This aspect of the 
statutory scheme entitles the AER to a relaxed degree of procedural fairness because decisions are 
reviewable.  Persons directly or adversely affected by a flawed decision (such as licensee and landowners) 
are similarly entitled to request and receive an appeal or reconsideration if the threshold requirements of 
review are met.   The AER possesses sole discretion to conduct a reconsideration, but does not possess 
discretion to fail to assess its jurisdiction or breach the principles of natural justice. 
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Participant Involvement is a major component of balancing rights.  Without this aspect of the statutory 
scheme, or when it is ignored, landowners must become as knowledgeable about oil and gas operations 
and related law, than operators or the AER are, or must pay someone who possesses such knowledge. 

The Alberta Energy Regulator and the Surface Rights Board have mandates to balance the rights of mineral 
owners with those of surface owners, a concept that is illustrated by Appendix A.  This is because: 

• Land titles in Alberta are split titles as recognized by the AER.  There is a certificate of title (or 
titles) for the surface and a separate title (or titles) for underlying minerals. 

• The mineral owner is entitled to acquire a right of entry to the surface to access underlying 
minerals by way of the Surface Rights Act.  No person that does not legally possess a right to the 
minerals may access any mineral or seek or exercise a right of entry pursuant to the provisions 
of the Surface Rights Act or any previous legislation (the Right of Entry Arbitration Act prior to 
1972). 

This means that, unless an applicant for a well licence owns the minerals (normally oil and gas), the person 
who applies for or holds a well license has no standing before the AER or the Board, and possesses no 
rights whatsoever, unless the minerals owned by others pursuant to a certificate of title are leased by 
the well licence seeker or holder, by way of a written contract with the registered mineral owner. 

Legislators provided tools to licensing bodies and the Compensation Board whereby these administrative 
bodies must carry out their simple two-part collective mandate to balance subsurface and surface rights: 

1. The Common Tools:  Terms and conditions in approvals, licenses, and permits issued by the 
Alberta Energy Regulator and in right of entry orders issued by the Surface Rights Board are the 
common tools to be used to partially balance the rights of mineral and surface owners. 

2. Compensation:  The owner or lessee of the minerals must compensate the owner of surface 
rights and/or the occupant of the surface for any and all remaining/changing imbalances of 
rights. 

Armisie field landowners, supported by Surface Rights Board findings and plain readings of regulations 
binding such Board, take the position that any oil and gas developer must acquire and maintain certain 
rights to be able to legally enter upon Armisie field lands.  Their position is: 

 it is obvious that the Approval Holder has not definitely acquired or maintained all necessary 
mineral and surface rights required by law to enter upon the surface of Armisie field lands; 

 portions of Armisie field land belong to the Province of Alberta, whereby a government official, 
possibly the AER itself, has an obligation to represent the surface rights interests held by the 
Province of Alberta that are at stake in Armisie field (and thus elsewhere). 

In the mix related to Armisie field are the provisions of the Public Lands Act, which was pointed out by 
way of the SOC, all of which the Reasons for Decision for the related Impugned Approval are silent on. 

The Alberta Energy Regulator and the Surface Rights Board have mandates to balance the rights of mineral 
owners with those of surface owners, a concept that is illustrated by said article.  This is because: 

• Land titles in Alberta are split titles as recognized by the AER.  There is a certificate of title (or 
titles) for the surface and a separate title (or titles) for underlying minerals. 
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Hazardous Area Assessment 

Operators should, if not must, assess hazardous areas in and around battery sites by using qualified 
engineers, which should keep all records on file.  Safety Codes Council, Code for Electrical Installations at 
Oil and Gas Facilities (Appendix B), and Occupational Health and Safety Codes indicate this clearly. 

Given that all operators or licensees must enforce the provisions of Section 8.080 of the Oil and Gas 
Conservation Rules, the burden of proof to show sufficient battery site area has been taken, or that an 
area is not too large, falls to the operator and/or licensee.  These are safeguards in the statutory scheme, 
obviously designed to protect land rights and ensure public and landowner safety. 

Section 18 of REDA contemplates joint hearings, and obvious safeguard against jurisdictional errors and 
any potential for injustice. 

The purpose of the main statutes are to balance the rights of mineral owners (or mineral lessees, but only 
if they are lessees) with those of landowners.  The Surface Rights Board is to follow the consistency 
provisions of Section 15(3) and 16(6) of the Surface Rights Act, which indicates a surface agreement must 
match the area of the portion of the titled parcel of land stipulated by the AER. 

 Encana Corporation v. Campbell, 2008 ABQB 234 (CanLII) at paragraphs 15 and 16 

That the Surface Rights Board absolutely expects, or at least assumes, that the AER considers and approves 
what surface area is required to conduct any Surface Activity, is evident on a plain reading of the Surface 
Rights Act General Regulation, particulary Schedule 1 thereto parts 4 and 6.  Of course such Board never 
becomes involved in such matters when rights of entry are granted by the surface owener to the operator, 
pursuant to a surface agreement. 

What portions of the Subject Half Section are leased, what portions are not leased, and what portions are 
reasonably required for the nature of numerous operations, are all in dispute. 

A dispute has obviously also arisen between AER personnel and landowners as to what body –the AER or 
the Surface Rights Board - should decide the surface area issues in dispute.  Moreover, all manner of 
written signals are that the AER has pre-judged or has a closed minded position, and refuses to review or 
have regard to binding judicial authories on the matter (or is simply not reading or is disregarding all 
landowner submissions).  It is almost as if the AER has somehow appointed itself legal counsel for Penn 
West, rather than taking a neutral approach and carefuly considering the issues in dispute. 

The AER Stipulates the Amount of Land to be Leased 

The premise that the AER decides surface area disputes (not the Surface Rights Board), and that the 
spacing provisions of Directive 056, Appendix 6, as well as other land development setbacks apply, is 
supported, and perhaps best summarized, by the following binding judicial authority: 

“The applicants are companies that lease lands on which they operate well sites. The 
leased areas are located within parcels used for farming operations. These leases 
frequently include lease trails (access roads) and lease sites (the working well areas). The 
amount of land leased is stipulated by the Alberta Energy Regulator (AER) to provide for 
necessary spacing between machinery, equipment, buildings and structures. The 
stipulated land area also provides for development setback requirements. There are both 
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AER setbacks for exploratory well sites, and setbacks required by municipal bylaws for 
indicated parcels.” 

Canadian Natural Resources Limited and Trident Exploration Corp v. Red Deer 
(County), 2015 ABQB 220 

Certain Amendment to Surface Lease (Padsite) agreements, relied on by the Approval Holder (the 
“Amending Agreements”): 

• do not provide for a separate entry fee as required by Section 12(2) of the Surface Rights Act; and, 

• very clearly state that an 8.06 acre surface area was sought, and was granted and leased, to drill 
the proposed well (later drilled, Licence No. 335815, Activity 25). 

One effective licensing authority decision (circa July 16, 2004) and two existing Surface Rights Board 
decisions (2007 and 2014) support the foregoing.  It must be noted that all of such binding decisions were 
made solely on evidence tendered by Penn West, and that Penn West had made no attempt whatsoever 
to apply for review and variance of such decisions.   They remain binding on Penn West, the AER, and the 
landowners until overturned by due process of law. 

As clearly pointed out to the AER in Statements of Concern and other submissions, Penn West may not 
collaterally attack, in a proceeding convened solely to an application for a enhanced recovery scheme, any 
existing decision or approval.   The only means available to Penn West to vary such existing decisions are: 

• To file an Application under Section 42 of REDA requesting the AER to review and vary (reconsider) 
existing licensing decisions, which the AER states it rarely, if ever does. 

• To file an Application under Section 29 of The Surface Rights Act requesting the Surface Rights 
Board to review and vary (reconsider) existing surface area decisions (if Penn West made an error 
in its testimony and now wishes to take a very different position). 

For clarity (see also TAB 5 and Related Attachments 5.1-1.16): 

• The well (Licence 335815, Activity 24) was drilled within a surveyed 3.00 acre portion, within LSD 
7-4-52-25 W4M (the “7-4 Site”), of a larger potentially leased area that totals 8.06 acres, not 
including any pipeline areas whatsoever. 

• Three separate “sites” and several road areas comprise the 8.06 acres.  The “sites” are: 

1. The 7-4 Site. Surveyed several times to be 110.2 metres square: 3.00 Acres 
Two active and two abandoned wells are located on this site 
WL 2713 (Activity 1).  WL 88090 (Activity 21).  WL 163410 (Activity 22) 

2. An area within LSD 6-4-52-25 W4M said to be the same size:  3.00 Acres 
The Well with Licence No. 3078 (Activity 2) is at this location. 

(The “6-4 Site”) 

3. The south portion of the Armisie battery in LSD 6-4-52-25 W4M  1.31 Acres 
 
Three road areas: 
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• North of the 7-4 Site:      0.24 Acres 
• North of the 6-4 Site:      0.14 Acres 
• South of the 6-4 Site:      0.37 Acres 

  Total Possible Leased Portions, Braun Lands: 8.06 Acres 

As clearly recorded, by the AER by way of documents provided to the AER with landowner submissions 
dated August 2, 2016, the Approval Holder’s land agent sought, and received consent to locate the well 
with Licence 335815 (the “9-33 Well”) at the 7-4 Site.  Licensed land agent Mr. Corey Kusch filed a Public 
Consultation Report (See Addenda 4 to the Combined Application). 

The Land Agents Licensing Regulation 

Section 7 of the Land Agents Licensing Regulation governs and reads as follows: 

7. “A land agent who is required to leave with an owner or an owner's agent a 
completed copy of a proposed agreement in accordance with section 17 of the Act 
shall ensure that the agreement 

 (a) is completed as to its proposed terms, which must include 

 (i) an offer of compensation, 

 (ii) the name and business address of each of the parties, 

 (iii) the nature of the interest proposed to be acquired, and 

 (iv) the legal description of the property affected, and 

(b) has attached to or forming part of it a plan of survey or an accurate sketch 
showing the location, dimensions and area in hectares of the land that is 
subject to the interest proposed to be acquired.   (Emphasis added.) 

Stated on the face of the draft plan appended to the Amendment Agreements is the total leased area in 
hectares:  3.260 hectares or 8.06 acres. 

Penn West argues the Amendment Agreements, when read in conjunction with a lease defined as the 
“Lieber Lease”, grant a right of entry that covers the entirety of Braun Lands, but that Penn West is 
currently exercising its rights as to 8.06 acres.  This is impossible. 

Landowners are protected from misleading approaches from land agents employed by oil and gas 
developers by the Land Agent regulations quoted above. 

The pipelines installed in the areas shown in Figure 1 of the Combined Application were installed and will 
be operated to conduct the Approved EOR scheme, pursuant to trespass, which is a matter that, contrary 
to the Reasons for Decision, is a surface lease matter that the AER has sole jurisdiction to investigate.   

By virtue of claiming expanded rights of entry to the entirety of Braun Lands were granted in 2004 by way 
of Amendment Agreements (a surface lease), Penn West’s position is that the subject pipelines (Figure 1 
in the Combined Application) are within a leased area acquired to drill the 9-33 Well under and Oil and 
Gas Conservation Act approval (the Pipeline Act does not apply).  AER Directive 077 governs. 
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Penn West has surveyed all three of the subject pipeline areas: 

 Area 1 and 2:    2.99 Acres 
 Area 3:     0.65 Acres 
 Total Reasonable Area for Pipelines: 3.64 Acres Plus 8.06 Acres = 11.7 Acres 

By way of review of the wording of several regulations and definitions contained therein, by way of 
reviewing legal surveys (the method of determining and measuring the area of leased sites), by applying 
simple logic, and if binding judicial authorities are relied on to clarify and cross jurisdictional issues, an 
extremely solid argument can be made, and is hereby made, as to the following: 

1. The only site within Braun Lands that has not been approved, or effectively approved, by the AER 
is the 6-4 Site (one well, Licence 3078, Activity 2).  This is because: 

a) there are several surveys associated with well licenses for wells at the 7-4 Site, which 
clarify that the approved area is 3.00 acres (not enough area to encompass any pipeline 
areas); and, 

b) there is a sketch or site drawing (Figure 6, Combined Application) associated with the 
Armisie battery, which exactly matches the dimensions and area of a legal plan of survey 
dated August 8, 1962 (Addenda B to the Combined Application), showing the portion on 
Braun Lands to be 1.31 acres, or not enough area to encompass any pipeline areas. 

c) The definition of “facility” in AER Directive 056 (Appendix 3) is an arrangement of tanks 
and structures that does not include pipelines.  It can be completely ruled out that 
pipelines areas extending well beyond the battery site are not installed pursuant to a 
surface lease related to the battery site. 

Said Directive 056 defines a “Facility” as follows: 

“Any building, structure, installation, equipment, or appurtenance over 
which the ERCB has jurisdiction and that is connected to or associated 
with the recovery, development, production, handling, processing, 
treatment, or disposal of hydrocarbon-based resources or any associated 
substances or wastes. This does not include wells or pipelines.” 

(Emphasis added.) 

2. Therefore, the only possible licensing authority approval for which a right of entry that covers the 
entirety of Braun Lands is Well Licence No. 3078 for the 6-4 Site.  The plan associated with such 
well licence (see Activity 2) shows only the well bore coordinates and is provided below. 

For any “expanded” right of entry claim to have merit, Penn West must show that, pursuant to issuance 
of Well Licence No. 335815 dated August 4, 2005, that the former Energy and Utilities Board approved 
the entirety of Braun Lands to drill said well with surface at LSD 7-4-52-25 W4M.  This is discussed under 
Factor G or the circumstances giving rise to prior proceedings. 

In short no such approval is possible because Penn West submitted a plan of survey showing the identical  
three acre site in the identical location associated with previous well licence Nos. 2713, 88090, and 
163419.  The plan of survey is on file as part of the well license, constituting an effective approval of a 
3.00 acre site. 



Submissions, Regulatory Appeal No. 1869031 
PART 2, October 31, 2016 

62 
 

 

Does the plan above constitute an approval that the entirety of LSD 6 and 6, as well as adjacent LSD 5 
and 8 are requried to drill the Armisie No. 2 well?  
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Expedient Low Cost Trespass and Land Reclamation Solutions 

By way of Sections 140 - 144 of the EPEA, and by way of Section 3.012(a) and 3.012 (b) of the OGCA: 

1. The AER has sole jurisdiction and broad discretion to issue environmental protection order and 
ensure reclamation certificates are always obtained in respect of “specified land”. 

• In contrast the Surface Rights Board only possesses jurisdiction to award compensation 
until reclamation certificate is issued (for leased lands or lands used without a legal right 
of entry. 

2. Landowners are indemnified from the costs of trespass or land reclamation, and are ensured that 
no operator may circumvent requirements to obtain and maintain a right to the mineral, a related 
surface right of entry, or a reclamation certificate.  This is why the surface rights Board awards 
compensation until a reclamation certificate is issued 

This was decided in the Provident Energy Ltd. v. Alberta (Surface Rights Board), 2004 ABQB 650 (CanLII) 
matter at paragraph 26 (quoted in Part 1, Section 1.3.1). 

Minimum Requirements of a Surface Lease Contract 

At paragraph 13 in the matter of Barque Investments Ltd. v. DKT Computer Learning Centre Inc., 2001 
ABQB 768, having regard to the text of William and Rhodes, Canadian law of Landlord and Tenant, 6th 
Edition, Girgulis J. of the Court of Queen’s Bench of Alberta set out the six essential elements of a valid 
lease agreement, which have generally been referenced by Canadian courts: 

1) The parties (must be identified). 

2) A description of the premises to be demised is necessary. 

3) The commencement date of the agreement must be set out. 

4) The duration of the term must be set out. 

5) The rent must be identified (annual compensation for a surface lease is not rent). 

6) The document must contain all “material terms of the contract, not incidental to the 
relationship of landlord and tenant, including any covenants, conditions, exceptions, 
or reservations”. 

The additional essential elements required by the Surface Rights Act (particularly Section 12) and the 
overall statutory scheme as to licensing and approval of oil and gas surface activities are: 

7) That the agreement conforms to the provisions of the Surface Rights Act. 

8) That the agreement provide a specific separate sum as an entry fee. 

9) That the specific surface activity and the related surface area reasonably necessary to 
conduct the approved oil and gas activity be approved by a licensing authority (unless 
the activity is exempt from the need for a license, permit, or approval), now the AER. 

10) That the proposed agreement (in this instance as to the Amendment Agreements) meet 
regulated requirements of Section 7 the Land Agents Licensing Regulation, AR 227/2001 
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Such are matters the AER must be expert in to carry out its mandate under Part 6 of the EPEA. 

Three surface leases dated January 1, 1962 do not adequately describe the demised premises.  There are 
no appended surveys to describe “the leased lands” as defined in the agreements. 

The AER has jurisdiction and a mandate to order abandonment of wells and facilities under the provisions 
of Section 3.012(a) and (b) of the Oil and Gas Conservation Act, and to issue environmental protection 
orders for off-site activities under Section 141 of the EPEA.  To carry out these mandates the AER, and 
pursuant to its investigative powers, the AER was entitled to investigate surface lease issues in considering 
Application 1832419 and Statements of Concern No. 30265. 

Fair, Just, and Transparent Decision Making Are Essential 

A main purpose of the Administrative Procedures and Jurisdiciton Act are based on the principles of natural 
justice.  The landowners filed an application that was not treated in accordance with these legislated 
requirements, which raised reasonable doubt as to the Approval Holder and abandoned well licensees 
eligibility to hold well licenses.  The Applicants requested the AER to follow the legislated procedure in 
Section 16(2) of the OGCA to ensure Armisie field approval holders were elible to hold well licenses. 

Interpretation of Remedial Statutes 

The Supreme Court has ruled that remedial statutes such as the Oil and Gas Conservation Act, the Pipeline 
Act, the EPEA, and the Surface Rights Act must be given a broad and liberal interpretation, in favour of the 
expropriated (or effectively expropriated) party.  The Surface Rights Board has referenced these 
authorities. Landowners are the effectively expropriated party, and the licensing decision made by the 
AER is made on behalf of the expropriating approval holder even in the case of a lease where the Surface 
Rights Board is not involved (has no jurisdiction).  This is because leases are for indefinite periods – until 
a reclamation certificate is issued.  No landowner can apply for a reclamation certificate. 

Toronto Area Transit Operating Authority v. Dell Holdings Ltd., [1997] 1 SCR 32, 1997 CanLII 400 
(SCC) 

Smith v. Alliance Pipeline, [2011] 1 SCR 160, 2011 SCC 7 (CanLII) 

Directive 065: Resources Applications for Oil and Gas Reservoirs 

Applications for enhanced oil recovery scheme approvals related to AER Directive 065: Resource 
Applications for Oil and Gas Reservoirs (“Directive 065”). 

Directive 065 and Section 51 of the AER Rules provide guidance to the Applicant for an enhanced oil 
recovery scheme and to adminstrative decision makers.  Directive 065 is an enactment as defined in the 
Interpretations Act.  The words must and shall in any enactment must be interpreted as imperative, 
whereby jurisdiction to use discretion must be carefully assessed. 

Section 2.1.2.1 of Directive 065 contains clear references to the obvious, that the governing legislation is 
the Oil and Gas Conservation Act and that any Directive 065 application must conform fully to all 
applicable aspects of the Oil and Gas Conservation Rules.   

All resource development applications must also meet the requirements of Section 30 of the Responsible 
Energy Development Act. 
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That incomplete applications should be rejected is evidence by the flow chart procedure in Directive 065 
shown below. 
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Therefore, when there were all manner of outstanding complaints of regulatory non-compliance, 
including those placed on file with Application No. 1832419 by the AER, it is obvious that any approval of 
Application 1832419, made without comment on the regulatory compliance of “existing infrastructure” 
on the surface, constitutes an approval made in absolute disregard for the provisions of Directive 065 in 
their totality – or the provisions of the Oil and Gas Conservation Act and Rules. 

When the actual facts and all related rules are considered, a review of the pre-application and mandatory 
application requirements of Directive 065 returns the obvious results that: 

• the Applicant Approval Holder did not remotely meet the mandatory application requirements of 
Directive 065; 

• when new information became available, Application No. 1832419 was not revised as per the 
requirements of Section 51(2) of the Alberta Energy Regulator Rules of Practice (the “Rules”); and, 

• the AER’s Reasons for Decision are more or less silent on the foregoing.  The only statement that 
remotely addresses any application requirements is quoted below: 

“The AER is satisfied that Penn West has met all Directive 065 consultation and 
notification requirements for this application.” 

The Reasons for Decision are devoid of application facts or any reasoning whatsoever employed that 
resulted in the AER becoming satisfied that Penn West met “consultation” requirements.  Certainly one 
cannot consult with Armisie Oil Company Limited (as required by Directive 065), because no such company 
exists.   

The landowners have the identical problem:  they cannot consult with a non-existent company either; 
however, they cannot carry out well abandonment or site reclamation by law as Penn West can carry out 
an enhanced oil recovery scheme. 

The ONLY POSSIBLE legal solutions are similarly identical: 

1. Amend well licenses now in the name of ineligible persons. 

2. Proceed with any EOR scheme application consideration with jurisdiction. 

3. The landowners can proceed to having Directive 079 abandonment, and related site 
reclamation issues addressed, and can: 

• Contact the correct person to negotiate all issues including compensation 

• Name the correct person in any Surface Rights Board application if compensation issues 
cannot be resolved by mutual agreement. 

The foregoing are not complicated in any way, provided the administrative decision maker possesses a 
reasonable degree of expertise (determines the facts, considers unique circumstances, and looks up and 
has regard to all applicable aspects of the statutory scheme as a whole, not simply the body’s home or 
parent statute). 
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New information and Section 51 of the Rules 

The Reasons for Decision of the AER are such that one, including any person that might be called upon to 
decide if a regulatory appeal is justified in the precise circumstances, would not know the following facts: 

1. On at least two occasions, the first dated prior to Application No. 183241219, the second after by 
way of the SOC, but prior to issuance of the Impugned Approval, landowners formally advised the 
AER, and provided documentary evidence to the AER, that certain freehold minerals, to which the 
disposal/injection well (Licence No. 3609) is completed, may not be leased by the Approval 
Holder.  Such occasions are: 

a) On May 4, 2015 by way of an application filed with the AER under Section 42 of REDA 
(requesting the AER to carry out the legislated procedure in Section 16(2) of the OGCA); 

b) On April 8, 2016 (see TAB 2 to the SOC, or an improperly signed copy of a Petroleum and 
Natural Gas Lease dated October 20, 1950), which was also provided on the above 
occasion or on May 4, 2015). 

2. The Approval Holder, as well as four licensees of abandoned wells listed in Application No. 
1832419 may not be entitled to hold well licenses (and thus seek or consent to any approval of 
an EOR Scheme under Directive 056). 

• This was pointed out to the AER by directly and adversely affected surface owners before 
Application No. 1832419 was disposed of, where documentary evidence of same was 
provided. 

3. The Approval Holder claimed to have been granted a right of entry that was expanded, by way of 
certain Amendment to Surface Lease (Padsite) agreements, circa December 17, 2003 (or shortly 
thereafter no later than February of 2004), and expanded right of entry covering the entirety of 
Braun Lands. 

• This claim was disputed by related surface rights owners and is inconsistent with 
submissions made to the licensing authority subsequently by Penn West as set out in Item 
3 below. 

4. Pointed out to the AER by Dorin Land and Oilfield Management prior to issuance of the Impugned 
Approval were the following: 

a) By letter dated July 5, 2004 on file with the AER, Marta Darwat of the Energy and Utilities 
Board (“EUB”) requested Petrofund Corp. (as Penn West then was) to provide the 
following information related to landowners “who own portions of the South half of 
Section 04-052-25W4M” 

The request made reads: 

“Please provide more detailed information that includes: 

o Amount of acreage of each landowner including specific ¼ section 
details (SW or SE 1/4s) 

o Portions of interest of those acreages 

o Exact landowners on title as having an interest” 
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b) By letter dated July 16, 2004 on file with the AER, Mr. Van Tetering of Petrofund Energy 
Trust (as Penn West then was) responded to the request quote above.  Provided to the 
EUB, which remain on file with the AER, were the following: 

(i) A table containing information on the Certificate of Title numbers held by the 
Crown, Dr. S.P. Singh, and the registered owners of Braun Lands at the time, 
which in essence has not changed (the interests registered in the name of E. 
Braun (3/4 undivided interest), at the time owned by the estate of E. Braun is now 
owned by his heirs). 

(ii) A preliminary (as opposed to a legal) plan of survey showing Leased Area and 
Landowners dated December 1, 2003 (Drawing File G3-1600 CK)0), Rev 0) (See 
Figure/Addenda B in the Combined Application at Pate 74). 

As such the licensing authority was advised of the leased area as at July 15, 
2015, see Fact 64 in Section 5.8, page 57 of the Combined Application 

5. Information such as that discussed in Section 3.2 hereof was provided to the AER by surface 
owners prior to the date of Approval No. F-20254. 

The governing rules are Section 51, particularly subsection 51(2) of the Alberta Energy Regulator Rules of 
Practice, AR 99/2013 (the “Rules”) quoted below: 

“Revisions to documents 

51(1) Notwithstanding any other provision in these Rules, the Regulator may, on any terms 
it considers appropriate, 

(a) allow a revision of all or any part of a document, or 

(b) order the revision of all or any part of a document if, in the Regulator’s opinion, 

(i) the document or part of the document is not relevant or might prejudice or 
delay a fair hearing of an application or other proceeding on the merits, or 

(ii) the revision is necessary for the purpose of hearing and determining the 
pertinent questions in issue in the proceeding. 

(2)    A party shall revise a document if 

(a) significant new information relating to the document becomes available before 
the proceeding is disposed of, and 

(b) the information is necessary for the purpose of hearing and determining the 
pertinent questions in issue in the proceeding. 

(3)    Any document that is revised must clearly indicate the date of the revision and the 
part of the document that is revised.” 

The Rules require a party (including the Applicant Penn West) to revise a document (presumably including 
an application) if significant new information, necessary for determining the pertinent question in issue, 
becomes available before the proceeding is disposed of. 
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Section 51 of the Rules is clearly based on the principles of natural justice.  All parties to a proceeding, or 
any applicant (the landowners are an applicant as to certain matters common to issuance of the Impugned 
Approval as well) have the right to know the facts, be advised of the facts in the AER’s possession, and 
make submission as to the facts, prior to dismissal or approval of any application by the AER. 

“New information” provided to the AER during the EOR approval proceedings are only some of the 
virtually countless matters that have never been adjudicated. 

Requirement for Approved Emergency Response Plan 

It is submitted that an approved emergency response plan is a mandatory requirement, because oil well 
solution gas is sour, and that the AER failed to state that this minimum requirement was met.  It is further 
submitted that the requirement could not be met. 

The Reasons for Decision related to the Impugned Approval read as follows: 

“With respect to your concerns about emergency planning, Penn West has updated its 
emergency response plan and the AER is satisfied that Penn West has met all requirements 
under Directive 071: Emergency Preparedness and Response Requirements for the 
Petroleum Industry.” 

Directive 065 reads as follows, using the imperative word “must”, as to how the AER processes enhanced 
recovery scheme processes (at page 2-2) 

“If ER operations involve any hydrogen sulphide (H2S) injection and an emergency 
response plan (ERP) is required, the ERP must be approved before the ER scheme approval 
is issued. ERPs are approved and reviewed for compliance by the AER Emergency 
Management Group.”  (Emphasis added.). 

The Reasons for Decision simply state that Penn West “updated” its Emergency Response Plan.  The AER 
issued no decision that the mandatory requirement for an Emergency Response Plan approval was in fact 
met (the necessary finding of fact and law) in consideration of factors related to the Impugned Approval. 

Submissions placed on the AER’s website by Penn West clearly show that H2S up to 1.28% is expected in 
all Armisie oil well solution gas.  An Approval condition is that injected solution gas must have H2S content 
below 0.66%. 

 

The Approval Holder’s Emergency Response Plan Emergency Planning Zones (EPZ) Maps do not reflect the 
requirements of Section 3.2.5 of Directive 071, Emergency Preparedness and Response Requirements for 
the Petroleum Industry, which reads as follows: 

“3.2.5 Facilities  

The EPZ for a facility that handles or processes sour fluids is the largest EPZ of any pipeline 
entering or leaving the facility measured outward in all directions from the facility lease 
boundary. If the facility has a sour gas well, sour water disposal well, or acid gas disposal 
well on site, the EPZ for the well may determine the size of the EPZ for the facility.” 

The first obvious error of jurisdiction (fatal to Approval No. 12447 in the landowners’ submission) is 
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described in Item A Below:    

A. The EPZ surrounding the water pipeline 36961-01 does not depict the increased volume of gas to 
be injected.  The EPZ is calculated at 10 metres, which is a smaller EPZ than that calculated for oil 
effluent battery inlet pipelines.  It is obvious that the Approval Holder’s EPZ maps depict continued 
transport of oil well solution gas via sales gas pipelines and do not depict the scheme – transport 
of all of such solution gas to the injection well at 3-4-52-25 W4M via pipeline No. 36961-01. 

The second obvious error of jurisdiction (fatal to Approval No. 12447 in the landowners’ submission) is 
extremely simple in nature to understand and is described in Item B below: 

B. The Applicant Penn West failed to consider the provisions of Section 3.2.5 of Directive 071 quoted 
above, as explained in sub-items 1 and 2 below: 

1. Penn West’s claim – that an “expanded” right of entry, which covers the entirety of Braun Lands 
was granted by landowners, whereby numerous well and pipeline operations, and the south 
portion of the Armisie tank battery can be legally conducted on the surface – means that the 
“facility lease boundary” for Directive 071 Section 3.2.5 purposes is the same as the boundaries 
of the titled parcel that is the Braun Lands. 

The Braun Lands are outlined in blue in Addenda or Figure B to the Combined Application. 

2. No pipeline EPZ surrounding the Braun Lands boundary (patently also the ‘facility lease 
boundary” as per Penn West’s written positions) is depicted in Penn West EPZ maps on file 
with the AER related to Application No. 1832419 or Approval No. 12447.  Rather the EPZ 
depicted surround pipelines and the disposal well (Licence 3609). 

The boundaries (in 2003) of Braun Lands are outlined in blue in said Figure B to the Combined Application.  
Crown Lands are outlined in yellow and green.  Singh Lands are outlined in pink and purple.   

Penn West’s EPZ map should show an EPZ extending outward in all directions from the blue line for the 
distance of the largest pipeline EPZ related to the Armisie tank battery (as per Directive 071, Section 
3.2.5 quoted above). 

Despite the above-mentioned facts and the above-quoted aspect of the statutory scheme governing 
Emergency Response Planning (none of which are mentioned in the Reasons for Decision or related 
Approval), the Decision Maker as to Approval No. 12447 wrote the following related to the SOC: 

“With respect to your concerns about emergency planning, Penn West has updated its 
emergency response plan and the AER is satisfied that Penn West has met all 
requirements under Directive 071: Emergency Preparedness and Response Requirements 
for the Petroleum Industry.”  (Emphasis added.) 

Additional errors in the Emergency Response Plan are possible as per Item C below: 

C. If Penn West (or Cedar Creek) should be the licensee of any of the abandoned wells listed in 
Application No. 1832419, by virtue of leasing the minerals, and if no transfer of an abandoned 
well licence is prohibited by AER Directive 006, or if the provisions of the OGCA trump those of 
Directive 006, the Well Listing in Penn West’s Emergency Response Plan contains additional 
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reviewable errors.   

In any Emergency Response Plan error circumstance (A, B, or C above), none of which were mentioned 
the Reasons for Decision, the AER arguably does not possess the necessary jurisdiction to issue Approval 
No. 12447, and must conduct a regulatory appeal.  An error free Emergency Response Plan is a mandatory 
Directive 065 requirements and should be a requirement for any urban area, particularly an area approved 
by the City of Edmonton for future residential development, surrounded by developments that are closing 
in on the Approval Area. 

Moreover, failure to properly consider the facts and applicable aspects of Directive 071 constitute a failure 
to observe a reasonable degree of procedural fairness whereby Approval No. 12447 was issued pursuant 
to unfair and unjust processes. 

It is not necessary in a regulatory appeal to prove the AER lacked jurisdiction to issue Approval No. 12447.   

It is only necessary to challenge the AER’s jurisdiction on reasonable grounds, or to raise reasonable doubt 
as to proper assessment of jurisdiction.  Any failure to assess jurisdiction is an error of jurisdiction by way 
of binding judicial authorities, rendering Approval No. 12447 null and void (as argued by way of the SOC). 

The statutory scheme factor weighs heavily in favour of the landowner Applicants. 
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C. The Expertise of the Decision Maker 

The Approval was signed by a person that did not issue the Reasons for Decision, which were issued by 
the Acting Director, Authorizations, Subsurface (Oil and Gas).   

The expertise of the person or persons who made the decisions, or the person who signed the Reasons 
for Decision, related to surface rights, environmental matters, the rule against collateral attack, and as to 
procedural fairness matters are not known.   

Statements of concern appear to have been rejected mainly for jurisdictional reasons – the finding that 
the AER possesses no jurisdiction to decide surface lease matters (which matters were not specifically 
stated).   

The Honorable Justice J.K Langston defined expertise at paragraphs 41 and 41 in the matter of Sarg Oils 
Ltd. v. Environmental Appeal Board, 2005 ABQB 553 (CanLII): 

“The unique factors surrounding the Applicants’ case called for a more complete 
examination of the ERCB’s conduct and failure to do so went to the very heart of the EAB’s 
decision.  Expertise is not defined as applying a myopic view to issues.  Expertise has as 
it’s root an adaptive exploration of all relevant circumstances. 

 The Board, in my view, breached the rules of natural justice by failing to make adequate 
inquiries in relation to the Applicants’ designation as licensees, in circumstances were 
[sic] there was clearly an issue to be investigated having regard to the potential 
consequences.”  [Emphasis added.] 

The Statements of Concern, said to have been reviewed, opened by advising the AER that there were 
many unique factors in play. 

In any event, the Factors set out under Factor A, or the factors that contributed to the nature of the 
decision, are not mentioned in the Reasons for Decision, whereby a person reading the Decision would 
have no way of knowing what factors were or were not considered – no way to know if expertise was 
employed. 

The fact that Armisie Oil Company Limited is non-existent, but the AER found all “consultation: 
requirement had been met is a strong indicator that expertise was not employed in arriving at the subject 
decision to issue the Impugned Approval. 

This factor would normally weight against the Applicant landowners in favour of the Applicant Penn West.   

However, given that the Applicants advised the AER that there were unique circumstances, and quoted 
Justice Langdon, and simple errors of the precise same nature of those made in the Sarg Oils case were 
made here, on balance this factor could weigh slightly in favour of the Applicant landowners or the 
challenger of the decision. 
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D. The Importance of the Decision to the Individual or Individuals Affected 

Baker indicates that the higher the importance of the decision to the individual or individuals, the greater 
the duty of procedural fairness. 

Decisions and findings of fact (such as flaring is occurring), which go beyond approval of the EOR scheme, 
were made by way of Approval No. 12447, which clarify issues and amount to decisions of law and fact 
that impact the safety of area residents and call past land subdivision approvals into question. 

Mineral owners, including the Crown are affected.  The City of Edmonton, area residents, and landowners, 
all of who were assured in 2005 that oil extraction would be speeded up, clearing the way for residential 
development by 2015, are adversely affected by prolonging of reservoir life. 

The Reasons for Decision do not discuss such matters, or if approval of an EOR scheme is a collateral attack 
on previous existing licensing decisions (such the 2005 finding that field life would likely be shorted, and 
previous surface area findings). 

The subject lands are some, if not the most, bare valuable residential lands in the City of Edmonton.  City 
approvals are in place for residential development of the lands. 

Most of the minerals are freehold.  The legality of storing Crown minerals with freehold minerals, whereby 
public minerals shall become private without any related compensation mentioned, and who will benefit 
from prolonged recover of some 150 barrels of oil per day or less, which is declining, were not discussed 
by the AER.  If the Approval Holder does not possess the rights to make all related decisions, it is engaging 
in effective theft of minerals (including those owned by the Crown in right of Alberta).  The AER’s obvious 
mandate is to ensure there is absolutely no chance that any such things might occur. 

An expanded right of entry claim, and the validity of such a claim, are critically important matters on any 
land, let alone the subject valuable urban lands.  The courts have found that licensing decisions are 
effectively expropriation statutes, whereby land rights can be and are usually taken.  As such AER decisions 
are of very high importance to any landowner, unless the matter is purely a subsurface matter, which 
does not have the potential to adversely or directly affect the landowner. 

Because of the unique circumstances such as “expanded” right of entry claims, the decision was of 
extremely high importance to the landowners as affected persons. 

No hearing was conducted to issue the EOR scheme approval, where the challenger of the decision 
requested a joint proceeding involving the Surface Rights Board. 

It is not necessary to conduct an oral hearing.  However, the surface owners were entitled to a meaningful 
opportunity to present various evidence relevant to the issues raised and to have it fully and fairly 
considered.  This was particularly the case in respect of jurisdictional issues, particularly whether or not 
the Applicant and abandoned well licensees met minimum eligibility requirements. 

Provisions and Content of Reasons 

Given the issues to be decided and the AER’s responsibility to balance the rights of stakeholders, and the 
fact that the Surface Rights Board has full regard to AER decisions when assessing compensation, the AER 
had a minimum duty of procedural fairness to provide adequate reasons for decision. 
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Adequacy of reasons for decision were discussed by Estey J of the Supreme Court of Canada at pp 706 in 
Northwestern Utilities Ltd. and al. v. Edmonton, [1979] 1 SCR 684, 1978 CanLII 17 (SCC) 

“The Board in its decision allowing the interim rate increase which is challenged by the 
City failed to meet the requirements of s. 8 of The Administrative Procedures Act. It is not 
enough to assert, or more accurately, to recite, the fact that evidence and arguments led 
by the parties have been considered. That much is expected in any event. If those recitals 
are eliminated from the 'reasons' of the Board all that is left is the conclusion of the Board 
"that the forecast revenue deficiency in the 1975 future test year requested by the 
Company cannot be properly characterized as "past losses" ". The failure of the Board to 
perform its function under s. 8 included most seriously a failure to set out "the findings of 
fact upon which it based its decision" so that the parties and a reviewing tribunal are 
unable to determine whether or not, in discharging its functions, the Board has remained 
within or has transgressed the boundaries of its jurisdiction established by its parent 
statute. The obligation imposed under s. 8 of the Act is not met by the bald assertion that, 
as Keith J. succinctly put it in Re Canada Metal Co. Ltd. et al. and MacFarlane[9], at p. 587, 
when dealing with a similar statutory requirement, "my reasons are that I think so".” 

The AER did not set out the issues under consideration, the facts, or even what evidence or submissions 
was considered, accepted, or rejected. 

This factor weighs heavily in favour of the landowners. 

E. The Legitimate Expectations of the Challengers of the Decision or Approval 

Baker indicates that if a procedure is legislated or followed in practice it is a legitimate expectation for the 
challenger of the decision to expect the decision maker to adhere to procedure. 

This factor weighs heavily in favour of the landowners. 

F. The Circumstances Giving Rise to the Prior Administrative Proceedings 

Armisie Oil Company either trespassed to drill six wells in 1951, as well as to install a central tank battery 
and five oil effluent pipelines thereafter, or failed to memorialize any mineral and surface lease 
arrangements made.   

The facts are that three surface leased dated January 1, 1962, which were almost certainly backdated and 
signed in late September of 1962 (after a survey, TAB 7 to the SOC and Addenda C to the Combined 
Application was conducted), were intended to cure trespass related to three wells and the battery (but 
not the remaining wells or any pipelines).  These agreements are Addenda to TAB 5. 

As clearly pointed out to the Approval Holder in the Demand Letter, and as evidenced by the various 
agreements and surveys attached thereto: 

1. There is definite trespass related to three pipeline areas shown in Figure 1 of the Combined 
Application, and, 

2. There is possible trespass related to the Armstrong, Lieber, and Dunn Leases as defined in the 
Demand Letter, where: 
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a) the simplest issue, related to the Armstrong and Lieber Leases, is whether or not that 
certain 1962 plan of survey of Areas Required (TAB 7 to the SOC, Addenda C to the 
Combined Application) was intended to be Exhibit A appended to the Armstrong and 
Lieber Leases, setting out the portions of land to be granted and leased, required to define 
and locate the boundaries of “the leased land” as defined in such agreements. 

b) the issues related to the Dunn Lease, intended to be a cure for trespass for the well 
originally named Armisie No. 5, now the injection well related to the Approval (Licence 
3609, Activity 5) are even simpler.  There is no Appendix A setting out “the leased land 
and no evidence of any survey having been conducted until June 23, 1978. 

In this instance, there were numerous administrative proceedings, which took place prior to any 
proceedings to consider a proposal for enhanced oil recovery filed with the AER on or about June 17, 2015.  
The more important proceedings, and the important related results, are discussed below. 

2005 Public Well Licensing Proceedings 

The 2005 decision of the licensing authority (Well Licence 335815, Decision No. 2005-085 dated July 18, 
2005) contains the type of statements that should have been included in the Impugned Reasons for 
Decision. 

“Having considered the foregoing, the Board is satisfied that a need exists to drill the 
proposed well. While it has agreed that a need exists for the well, the Board must now 
consider this need in light of the Board’s duty to consider the public interest in its 
decision making. The Board has a duty to consider the interests of all Albertans, not 
just the interests of those applicants and interveners appearing at an EUB hearing. 
The Board must weigh local impacts on such things as safety and the environment of 
the proposed development against provincial and regional benefits and the ability to 
mitigate these impacts.” 

Key  Findings of the Energy and Utilities Board 

A number of findings set out in Decision No. 2005-085 are quoted below: 

Petrofund calculated that it would take until at least the end of 2015 to recover all the 
oil.” 

“Petrofund asserted that its development and operation of the Armisie Field could co-
exist with existing and future residential development in a manner that minimized 
impacts and would be safe and environmentally responsible.” 

“The Board notes the City’s evidence respecting the anticipated time frame for 
development in the Armisie Field area. Having regard for the development horizon 
expected by the City, the Board recognizes that the potential for a shortened 
productive life of the facilities as presented in Petrofund’s conceptual development 
plan will remove or at least minimize the possibility of conflict between the need to 
produce the reserves and the need to develop the land.”  (Emphasis added.) 
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“Petrofund outlined numerous practices that it adhered to each day at its facilities, 
including proactive communication and consultation, no flaring, more frequent 
maintenance of equipment, low-profile pumps where appropriate, daily inspections, 
and secure fencing for its wells and facilities. It also cited trucking and well servicing 
during daytime hours, sound reduction by using electric equipment as opposed to gas-
powered engines, minimization of lease equipment in order to reduce the visual 
impact and the surface footprint, and special landscaping to reduce the visual impact”. 

“Petrofund noted the following concerns of the various stakeholders: odours at its 
existing 6-4 battery, unacceptably noisy pump jacks at various pad sites, and general 
concerns with respect to emissions in the area. In order to alleviate these concerns, 
Petrofund undertook various operational measures. It stated that it began conserving 
all solution gas, as gas had previously been flared or incinerated; it reduced the size of 
pumping units in order to provide a smaller visual profile; it installed higher 
horsepower motors in the driving units of pump jacks in order to reduce noise; and it 
installed two submersible pumps.” 

“The Board has taken note of Petrofund’s commitments to the Armisie Field area 
landowners and residents to properly abandon all facilities and reclaim the Armisie Field 
sites in accordance with all government (EUB and Alberta Environment) standards. The 
Board has also taken note of Petrofund’s commitment to put a written plan into place to 
inform area landowners of the steps it intends to take to properly abandon the wells in the 
area, remove all surface facilities, and remove all pipelines upon Petrofund’s or its 
successor’s exit from the Armisie Field. The Board expects that Petrofund will honour its 
commitment to document its agreement with the Armisie Field area landowners and 
residents and to append it to the surface leases in the area in order to ensure that 
Petrofund’s successors (if any) have notice of Petrofund’s commitments 2007 and 2014 
Surface Rights Board Proceedings”. 

The final conclusion of the EUB on benefits to landowners is quoted below: 

“At the local level, the additional well could lead to an earlier departure of oil and gas 
facilities from the area or at least provide additional data to determine an appropriate 
exit date. Weighing these benefits along with the need for the well against the impacts 
leads the Board to be satisfied that a well could be drilled, completed, and operated safely 
at the 7-4 location.”  (Emphasis added.) 

Solution gas conservation ended when the sales gas pipeline No. 35962 was shut in, possibly as early as 
2014.  Flaring re-commenced and continues.  There is no indication that the provisions of Directive 060, 
which govern solution gas conservation and flaring were observed. 

• The Approval Holder was required to report that solution gas conservation had ended to the 
AER, but there is no documentary indication that such requirement was fulfilled, 

• Facility Approval No. F-20254 expressly prohibits flaring or Sulphur emissions, excluding the 
possibility that any current flaring is exempt from the need to acquire a flaring permit issued by 
the AER.  There is no documentary indication that the Approval Holder applied for or obtained a 
permit.  The AER and the Approval holder have both refused, and continue to refuse, to state the 
facts when they have been repeatedly and reasonably requested to do so in writing. 
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It is a legitimate expectation of the landowners to expect the existing decision that solution gas would be 
conserved, and provisions of Directive 060 shall be adhered to by the Approval Holder and the AER. 

Commitments recorded in Appendix 2 to EUB Decision No. 2005-085 have not been met, particularly those 
licensing authority expected the licensee to keep.   

The site was characterized in the EUB Decision as the “existing and proposed 7-4 site”.  There is no 
mention of an expanded area that covers the entirety of Braun Lands by way of the Amendment 
Agreements.  Rather a reduced footprint (use of an existing site) was clearly recorded. 

The operator’s footprint drastically increased at that very time, according to Penn West, whereby, if Penn 
West is now correct, Penn West mislead the EUB in the 2005 public hearing (as Petrofund Corporation, as 
Penn West then was).  Penn West cannot have it both ways.  Either the 2005 EUB decision or the more 
recent Impugned Approval (or both) must be reviewed and varied so that such decisions display a 
reasonable degree of consistency. 

The July 16, 2004 submissions, made by the vice president of Petrofund to the licensing authority, 
that 8.06 acres within Braun Lands are leased, simply cannot be ignored.  Such submissions are clear 
documentary evidence of intent at the time that is: 

• consistent with landowners versions of intent at the time (simply to locate a new well bore 
in a portion of an existing site, and take a pipeline right of way); 

• consistent with Penn West’s documented versions of what occurred as told to and accepted 
by the Surface Rights Board thereafter; 

• all of which are in direct contrast with Penn West’s later 2013 and 2014 versions of intent at 
the time:  Penn West implies it openly discussed, and the surface owners willingly granted 
and leased, the entirety of their lands prior to the date of said July 16, 2004 submissions 
recorded by the EUB. 

The Demand and Notice (TAB 5) given to Penn West stresses what Penn West must clarify. 

The landowners submit that there was a finding that 8.06 acres was leased within Braun Lands, and 
that the AER should have had regard to this decision in considering Application No. 1832419 seeking 
approval for an EOR Scheme, and that by way of ignoring previous findings of lease area, the AER is 
condoning trespass by Penn West by allowing a collateral attack on previous decisions in an incorrect 
forum, and by not stating the details or related findings of fact and law in the Reasons for Decision 
for issuance of the Impugned Approval. 

2007 and 2014 Surface Rights Board Decisions 

Surface Rights Board Decisions, discussed below, support the conclusion that no more than 8.06 acres 
are leased within Braun Lands (note that such portion may also not be leased, because there is no 
survey appended to the subject “Lieber Lease” whereby the boundaries of any 8.06 acres can be 
determined). 
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Leased Portions of Crown Lands 

In Decision No. 2007/0140 the Board found that 4.70 acres within Comparable X were leased.  This is 
within Crown lands.  A road area taken out of Braun Lands into Crown lands was obviously overlooked.  
The adjusted acreage matches the Plan that is Addenda B to the Combined Application and submissions 
made by the Lessee to the EUB on July 16, 2004. 

Leased Portions of Braun Lands Under Amendment Agreements 

In Decision No. 2007/0140 the Board found, upon reviewing an Amending Agreement dated December 
17, 2003 (the same Amendment Agreement produced by Penn West on May 12, 2016) that the acreage 
leased in Comparable W was 7.88 acres. 

This corresponds with the August 8, 1962 Plan that is Addenda or Figure C to the Combined Application. 

If one adds the road south of the Armisie No. 2 well site as shown in such survey, and deducts the road 
area taken out of Braun Lands in 1983 into Crown Lands, the leased acreage is 8.06 acres. 

Leased Portions of Singh Lands 

The 2007 and 2014 hearings were to determine compensation paid for three adjacent sites within Singh 
Lands.  The acreage was adjusted to 5.21 acres total in 2014, which precisely matches the Plan that is 
Addenda B to the Combined Application and submissions made by the Lessee to the EUB on July 16, 2004. 

Penn West’s “expanded” right of entry claims are not only absurd, they are potentially fraudulent.  The 
AER cannot associate itself with potential fraud in any way, which is a compelling reason to conduct a 
regulatory appeal or other thorough and transparent investigation. 

Sales Gas Pipeline Problem 

A circumstance stated in Application No. 1832419 was that there is a problem with sales gas pipeline No. 
35962, which was a factor not mentioned in the Reasons for Decision.  Sales gas pipeline issues gave rise 
to licensing authority investigations in 2013, whereby the matters in dispute were not officially disposed 
of.   

No reasons were given by the AER for failure to make findings of fact and law as to if the Armisie battery 
should have been operating within the City of Edmonton by law.  Information in the Pipeline Listing in the 
Approval Holder’s Emergency Response Plan indicates the sales gas pipeline H2S release volume is over 
the limit for a pipeline in a city.  The level of a facility is to be measured according to the highest H2S 
release volume of any inlet or outlet pipeline. 

Statements of Concern 

The correspondence below presumably led to a Notice to area residents and landowners, which led to the 
filing of Statements of Concern.  Reasons for Decision fail to state if the concerns outlined (which contain 
numerous inaccuracies were ever dealt with. 

For clarity the Landowners assume the e-mail below is from the Edmonton AER field Centre, but do not 
know this.  The content does not accurately describe the nature of all outstanding complaints. 
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The concerns set out above and others remain unaddressed. 

Reasonable Apprehension of Bias 

Baker also refers to the concept of reasonable apprehension of bias.  There must be no reasonable 
apprehension of bias with regard to AER decisions.   

A letter from the AER to landowners dated October 12, 2016 reads as follows: 

“The AER notes that your voluminous submissions appear to be a resubmission of your 
statement of concern which was already considered and replied to by the AER.  Many 
matters in your submissions are not relevant to the decision to issue Approval No. 12447.” 
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The SCC has set out a test for fairness that includes measuring bias: 

“The duty of fairness applies to all administrative bodies.  The extent of that duty, however, 
depends on the particular tribunal's nature and function.  The duty to act fairly includes the 
duty to provide procedural fairness to the parties.  That simply cannot exist if an adjudicator 
is biased.  Because it is impossible to determine the precise state of mind of an adjudicator 
who has made an administrative board decision, an unbiased appearance is an essential 
component of procedural fairness.  The test to ensure fairness is whether a reasonably 
informed bystander would perceive bias on the part of an adjudicator.”  

There is a great diversity of administrative boards.  Those that are primarily adjudicative in 
their functions will be expected to comply with the standard applicable to courts:  there must 
be no reasonable apprehension of bias with regard to their decision.  At the other end of the 
scale are boards with popularly elected members where the standard will be much more 
lenient.  In such circumstances, a reasonable apprehension of bias occurs if a board member 
pre-judges the matter to such an extent that any representations to the contrary would be 
futile.  Administrative boards that deal with matters of policy will be closely comparable to 
the boards composed of elected members.  For those boards, a strict application of a 
reasonable apprehension of bias as a test might undermine the very role which has been 
entrusted to them by the legislature.”  

A member of a board which performs a policy-formation function should not be susceptible 
to a charge of bias simply because of the expression of strong opinions prior to the 
hearing.  As long as those statements do not indicate a mind so closed that any submissions 
would be futile, they should not be subject to attack on the basis of bias.  Statements 
manifesting a mind so closed as to make submissions futile would, however, even at the 
investigatory stage, constitute a basis for raising an issue of apprehended bias.  Once the 
matter reaches the hearing stage a greater degree of discretion is required of a member. 

“A denial of a right to a fair hearing cannot be cured by the tribunal's subsequent decision.  A 
decision of a tribunal which denied the parties a fair hearing cannot be simply voidable and 
rendered valid as a result of the subsequent decision of the tribunal.  The damage created by 
apprehension of bias cannot be remedied.  The hearing, and any subsequent order resulting 
from it, must be void.”                         (Emphasis added.) 

Newfoundland Telephone Co. v. Newfoundland (Board of Commissioners of Public 
Utilities), [1992] 1 SCR 623, 1992 CanLII 84 (SCC) 

The October 12, 2016 letter indicates the potential that a closed minded approach is being taken, creating 
an unacceptable potential for injustice in issuance of the Approval, and potentially looming in the form of 
a potential refusal to conduct a regulatory appeal and/or to consider other matters related to the 
Combined Application. 

There is no question that the AER is being selective – perhaps arbitrary - in dealing with the regulatory 
appeal request before making a decision on the Combined Application as a whole. 

This factor – the circumstances giving rise to prior administrative proceedings, weighs heavily in favour of 
the landowner Applicants for regulatory appeal. 
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G. The Potential for Injustice 

The Supreme Court of Canada found in Danyluk that the potential for injustice was the most important 
factor.  The words used were that the stubborn fact remained that, regardless of any procedural mistakes 
made by the person adversely affected by an administrative decision, numerous issues had never been 
adjudicated.   The administrative body’s decision was overturned. 

The potential for injustice is specifically discussed in Part 1, Section 1.3.1 of these Submissions, which are 
reiterated here.  The unknown choices of procedure actually made by the AER, are discussed below, which 
add to the potential for injustice.  Serious injustice could result from the AER findings that surface rights 
are not affected. 

This factor alone may be relied on.  This factor weighs heavily in favour of the Applicant landowners. 

H. The Choices of Procedure Actually Made by the AER 

The AER chose not to file the landowner’s application dated May 4, 2015 or to consider it, and in doing so 
refused to allow a challenge to the AER’s jurisdiction, and made an error in jurisdiction.  Reasons for 
Decision are silent on if all sources of injection fluid were secured (a mandatory Directive 065 
requirement).  The Applicants submit that the Approval is void and must be declared so. 

The Reasons for decision are silent on the matters listed under Factor A above (the nature of the decision 
to be made).  Items A –L in Section A were all before the Board.  The AER addressed none of these matters. 

There is no mention of the benefits of the project, to whom any benefit would flow, or facts such as Penn 
West has been trucking produced water away, rather than re-injecting produced water, giving rise to 
actual lack of concern of the Approval for enhanced oil recovery.   

It is submitted that the AER failed to consider the benefits and risks of the project, other than prolonged 
oil recovery, which is inconsistent with previous Decision No. 2005-085 dated July 28, 2005.  The previous 
findings should have been discussed rather than being effectively varied silently. 

Chances are significant that the decision to request approval to re-inject solution gas has more to do with 
the Landowner’s sales gas pipeline complaints lodged in 2013.  The City of Edmonton and local land 
developers were aware of the problem. 

Alternative means of production that would eliminate the battery were not discussed.  The obviously 
minimal benefits of re-injection of small volumes of solution gas, compared to the benefits of alternate 
methods of production, which would eliminate tanks and risk of sour gas venting in a sensitive location, 
were not discussed (and thus not considered).  The Landowners submit that the AER failed to balance the 
rights of the parties and more importantly failed to discuss the risks. 

The AER chose not to reply to numerous written requests: 

1. for said application, receipt of which was acknowledged in writing by an AER field inspector, to 
be logged into the system and processed; 
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2. to provide details of any application for a flaring permit, said by Penn West’s field personnel to 
have been obtained, and a copy or details of any flaring permit or verbal permission to flare 
granted by the AER; and, 

3. to enforce the provisions of Approval No. F-20254, which expressly prohibit any flaring of sour 
oil well solution gas for other than emergency reasons (as the EUB recorded in Decision No. 
2005-085 would be the case. 

4. The AER chose not to follow Section 16(2) of the Oil and Gas Conservation Act procedure as 
repeatedly and formally requested by the landowners.  Rather an arbitrary decision that the 
source of injection fluids had been secured was made as required by Directive 065. 

The following can be concluded by reason that there are no reasons for decision that indicate otherwise: 

1. The AER chose not to consider statements of concern or review the case law referenced therein. 

2. The AER chose not to consider the rule or doctrine against collateral attack. 

3. The AER chose not to consider what duty of procedural fairness it owned to surface rights owners 
(Baker was referenced in the SOC). 

4. The AER did not consider the procedure set out in Section 51 of its Rules. 

5. The AER did not follow the guidelines in the Directive 065 guideline, or the incomplete application 
would have been rejected (the Applicant is not precluded from re-filing). 

6. By way of arbitrary decisions, including the decision that surface lease issues are in the sole 
jurisdiction, the AER concluded there would be no direct or adverse effect to surface rights 
owners, dismissed the SOC, and issued a short decision that is void of reasoning as to  

The landowners did not ask the AER to decide compensation matters or award any compensation.  These 
are the only matters in dispute that the Surface Rights Board possesses jurisdiction to decide in relation 
to Braun Lands.  The Approval Decision cannot be based on any implication or inference that 
compensation decisions were requested, whereby their Statements of Concern or request for a regulatory 
appeal were beyond the Jurisdiction of the AER or were “surface lease” issues raised by landowners. 

Penn West’s expanded right of entry concept or theory is patently nothing more than an argument with 
no associated finding of fact and law whatsoever by any person with jurisdiction to create an interest, or 
potential interest, in the surface of Braun Lands.  It is unknown if the AER chose to accept Penn West’s 
position, or even considered such position, which creates the unacceptable potential for injustice, which 
renders the Applicant owners of Braun Lands eligible to file a regulatory appeal. 

Landowners made submissions on leased area and disputed Penn Wests’ position that all issues have been 
addressed with landowners.  Penn West chose not to make any submissions countering such arguments.  
The AER choose not to mention these important facts, whereby it is unknown if the decision maker was 
aware that submissions had been made and Penn West had not responded. 

The decision was made as if the Statements of Concern had not been field. 

The final factor weighs heavily in favour of the landowners. 
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Part 2 Submissions 

On balance, the Applicant Landowners respectfully submit that there is very little that favours the 
Applicant Penn West’s position, when applicable factors are considered.  The fact that minimum Directive 
065 requirements were not met in several regards, should be the deciding factor to rescind the Approval 
to eliminate the significant potential for injustice.  

The landowners further submit that, in contrast, most if not all factors, including the potential for injustice 
that cannot be ignored, favour granting the landowners’ request for a regulatory appeal. 

Nothing precludes Penn West from properly re-applying once it has: 

• Designed and carried out an effective participant involvement program 

• Proved it possesses the necessary mineral rights 

• Acquired the consent of abandoned licensee eligible to provide consent 

• Acquired the necessary surface rights of entry or produced missing plans of survey whereby 
three surface leases may actually convey the surface rights Penn West cannot show were 
acquired 

Penn West’s right of entry claims are more or less similar to taking over the entire AER’s Calgary office on 
a claim that it once tried to lease the lobby, because the document attached to the lease agreement, that 
shows the area it tried to acquire is no longer available. 

 

 



Via Email-mdorin@coscoesp.com 

October 12, 2016 

Mark Dorin 
Dorin Lend end Oilfield Management Inc. 
9760 - 60 Avenue NW 

Calgary Head Office 
Suite 1000, 250 - 5 Street SW 

Calgary, Alberta T2P OR4 
Canada 

Edmonton AB TSE OCS 

Dear Sir: 

RE: Request for Regulatory Appeal 
Penn West Petroluem Limited 
Application No. 1832419 
Approval No. 12447 dated August 26, 2016 
Regulatory Appeal No. 1869031 

The Alberta Energy Regulator (AER) acknowledges receipt of your letters dated September 23, 2016 
and September 26, 2016, requesting a regulatory appeal of Enhanced Oil Recovery Approval No. 
12447, issued to Penn West Petroleum (Penn West). Your letters also seek a reconsideration of a 
number of other licences and approvals. This letter relates only to your regulatory appeal request. The 
AER will send separate correspondence in relation to the reconsideration requests. 

The applicable provision of the Responsible Energy Development Act (REDA) in regard to a regulatory 
appeal, section 38, states: 

38(1) An eligible person may request e regulatory appeal of an appealable decision by filing a 
request for regulatory appeal with the Regulator in accordance with the rules. [emphasis 
added] 

A request for a regulatory appeal must comply with section 30 of the Alberta Energy Regulator Rules 
of Practice (Rules) which states in part: 

30(1) A request for a regulatory appeal must be in writing and must contain the following: 
(a) a copy of the appealable decision; 
(b) an explanation as to why the person should be considered an eligible person 

under section 36 of the Act; 
(c) the legal description or GPS co·ordinates of 

(i) the land or residence of the requester, and 
(ii) the location on which the energy resource activity that is the subject of the 

appealable decision and the request is or will be located; 
(d) a clear and concise statement of the facts relevant to the regulatory appeal; 
(e) the grounds on which the request for regulatory appeal is made; 
(f) the relief requested; 
(g) the requester's contact information. 

(2) In the case of a request for regulatory appeal of an appealable decision on an 
application, the request must also include a copy of the statement of concern filed by 
the requester, or an explanation as to why the requester did not file a statement of 
concern. 

(4) If a request for regulatory appeal Is not complete in the opinion of the Regulator, 
the Regulator may notify the person who filed the request for regulatory appeal 
in writing and request the information necessary to make the request for 
regulatory appeal complete. 

inquiries 1-855 ·297·8311 ' 24-ho"ur emergency 1-800-222·6514 tnqu1r1c~Cacr.ca 

www.aer.ca 
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inquiries 1·855-297-8311 
24-hour 

emergency 1-800-222-6514 

Before the AER can register the regulatory appeal request, you must identify the person or persons 
that are requesting the regulatory appeal. If you are representing the Applicant(s) in this request, you 
must provide evidence of their authorization for you to be their representative in this application. 

The term "eligible person" is defined in section 36(b)(ii) of REDA to include: 

a person who is directly and adversely affected by a decision [made under an energy resource 
enactment] .•• 

The AER notes that your voluminous submission appears to be a resubmission of your statement of 
concern which was already considered and replied to by the AER. Many matters in your submissions 
are not relevant to the decision to issue Approval No. 12447. 

The AER requires a concise and clear explanation as to why the person who is seeking the request 
should be considered an "eligible person" under section 36(b)(ii) of REDA. Specifically, describe the 
Applicant's interests and concerns in relation to Approval No. 12447, keeping in mind that the approval 
is a subsurface authorization. 

For example, if the Applicant is concerned about flaring, note that the approval is for an enhanced oil 
recovery scheme that would result in any gas, which may have been previously flared, to be re
injected into the formation to facilitate oil production. Also, any operational concerns, such as odours 
or noise, should be directed to the AER Edmonton Field Centre. 

The AER may, under section 39 of REDA, dismiss a request for regulatory appeal where: 1) the 
request is frivolous, vexatious or without merit; 2) the requester did not file a statement of concern in 
respect of the application; or 3) if the request is not properly before the AER. 

As of the writing of this letter, the approval holder of Approval No.12447 is Penn West. 

In order for the AER to continue processing this request for a regulatory appeal, the additional 
information requested in this letter should be submitted no later than October 24, 2016. 

Yours truly, 

~~ 
~~ Helen Bowker 
i- Regulatory Appeals Coordinator 

2 www.aer.ca 
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MADE at the City of Calgary, in the 
Province of Alberta, on 

 
 ALBERTA ENERGY REGULATOR 

 

 Approval No. 12447 Page 1 of 3 

ENHANCED OIL RECOVERY 
Approval No. 12447 

 

 

 
 
  
 
 

The Alberta Energy Regulator (AER) pursuant to the Oil and Gas Conservation Act, chapter O-6 

of the Revised Statutes of Alberta, 2000, orders as follows: 

1) The scheme of Penn West Petroleum Ltd. for enhanced recovery of oil by water and gas 

injection in that part of the Armisie Blairmore Pool outlined in Appendix A of the approval, 

as described in 

 

a) Application No. 1832419, 

 

is approved, subject to the terms and conditions herein contained. 

 

2) Water and gas may be injected into the subject pool through the well(s) with the following 

unique identifier(s): 

 

Class II & III  

00/03-04-052-25W4/0 {4000}  

 

Injection shall commence in the well(s) referred to in clause 2 within three months of the date 

of this approval. 

 

The class of injection fluid is described in Directive 051. 

 

Bracketed value denotes the maximum wellhead injection pressure (kilopascals gauge) for 

the specified well for {water and gas} injection. 

 

3) The injection of water and gas may commence in the well(s) referred to in clause 2 once the 

AER has confirmed in writing that Directive 051 requirements have been met. 

 

4) The water and gas injected to that part of the subject pool outlined in Appendix A 

 

a) must not exceed voidage replacement ratio of 1.0 on the basis of cumulative production 

and injection volumes following the commencement of production and or a maximum 

average reservoir pressure of 9560 kPa, whichever occurs first, and  

 

b) must maintain a minimum voidage replacement ratio of 0.7 on a twelve month moving 

average basis. 

 

5) The composition of the injected gas shall not exceed 0.66 mole percent hydrogen sulphide. 

 

6) The injection stream shall not exceed 1.6 mole percent gas and 98.4 mole percent water. 

 

 

 

 

 

 

   

 

26th day of August 2016.
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7) The maximum daily gas injection rate must not exceed 5000 standard cubic metres per day. 

 

8) The pressure of the tubing casing annulus must be continuously monitored with any 

significant fluctuations immediately reported to the AER via WellOperations@aer.ca. 

 

9) The 02/03-04-052-25W4/2 well must be suspended in accordance with Directive 013: 

Suspension Requirements for Wells as a high-risk well Type 1 prior to the commencement of 

injection. 

 

10) The approval holder shall submit and present annual progress reports to the AER Resource 

Compliance Group on an annual basis. These reports shall include the following information, 

in metric units: 

 

a) a discussion of the overall performance of the scheme, including the incremental oil 

recovery and the volume of incremental oil produced as a result of water and gas 

injection, 

 

b) a discussion of any changes in the operation of the scheme including, but not limited to 

identification of problems, remedial action take, and results of remedial action on scheme 

performance during the reporting period, 

 

c) the net amount of injected gas in the reservoir, in reservoir cubic metres and in standard 

cubic metres, the difference between the total gas injected into and that produced from 

the scheme, 

 

d) a table showing gas production rates in the four offset wells, 00/14-33-051-25W4/0, 

00/15-33-051-25W4/0, 00/02-04-052-25W4/0 and 00/04-04-052-25W4/0, to evaluate the 

absolute open flow potential to ensure H2S release rates will not exceed 0.01 m
3
/second 

in a blow-out scenario,  

 

e) a table and plot of the calculated voidage replacement ratios both on a monthly and 

cumulative basis from the start of the scheme operations and from the start of production, 

and 

 

f) verification that all conditions of this approval have been met during the reporting period.  

All non-compliance events should be summarized, and should be voluntarily self-

disclosed as soon as they occur to Resource Compliance in the AER Environment & 

Operational Performance Branch in accordance with Manual 13: Compliance and 

Enforcement Program. 

 

END OF DOCUMENT
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ARMISIE BLAIRMORE POOL 

APPENDIX A TO APPROVAL NO. 12247 

Added 

Deleted 

Area(s) of Change 
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By Email Only 

August 26, 2016 

Dorin Land Management 

Application No. 1832419 
Penn West Petroleum Limited 

Statement of Concern No. 30235 

Dear Mr. Mark Dorin: 

You are receiving this letter because you filed a statement of concern with subsequent 
documentation (SOC) about the subject application, on behalf of yourself and a number of other 
individuals. The Alberta Energy Regulator (AER) has reviewed your SOC, along with the 
application, the applicable requirements, and other submissions or information about the 
application and has decided that a hearing is not required under an enactment or otherwise 
necessary to consider the concerns outlined in your SOC.  

In its review of your concerns, the AER considered the following: 

 You, and the individuals you state you represent, do not own mineral rights in the area
of application.

 The application would convert a disposal scheme to an enhanced recovery scheme. This
would result in the gas currently being flared to be re-injected into the formation to
facilitate oil production.

 The application is a resource application involving subsurface matters and examining
whether the reservoir is appropriate for enhanced recovery methods.  The application
would not affect any surface rights or authorize activities that could impact the surface.

 Based on the information in the application, there are no additional surface facilities
needed for the implementation of the enhanced recovery scheme and as such the
application does not affect surface rights.

 Your concerns about surface lease agreements are outside of the AER’s jurisdiction.
These concerns are under the jurisdiction of the Surface Rights Board.

 You raise operational concerns, such as odours, which are outside the scope of this
application and should be directed to the AER Edmonton Field Centre. Gas currently
being flared is to be re-injected into the formation to facilitate oil production.

 With respect to your concerns about emergency planning, Penn West has updated its
emergency response plan and the AER is satisfied that Penn West has met all

89



2    

requirements under Directive 071: Emergency Preparedness and Response 
Requirements for the Petroleum Industry.  

 Concerns regarding Regional and Government Policies which Dorin Land had stated in
its submission are beyond the scope of the application and the authority to make such 
policies is held by the Government of Alberta. 

 The AER is satisfied that Penn West has met all Directive 065 consultation and
notification requirements for this application. 

Based on the above, you have not demonstrated that you, or the individuals you are acting on 
behalf of, may be directly and adversely affected by the approval of the application.  

With respect to your question about liability for abandonment of the infrastructure located in the 
area of application, the licensee or approval holder would be responsible for abandonment. 

The AER has issued the applied-for approval and this is your notice of that decision.  A copy of 
the approval is attached.  Under the Responsible Energy Development Act an eligible person may 
file a request for a regulatory appeal on an appealable decision. Eligible persons and appealable 
decisions are defined in section 36 of the Responsible Energy Development Act and section 3.1 
of the Responsible Development Act General Regulation. If you wish to file a request for 
regulatory appeal, you must submit your request in the form and manner and within the 
timeframe required by the AER. You can find filing requirements and forms on the AER website 
www.aer.ca under Applications & Notices: Appeals. 

If you have any questions, contact Lisa Gagyi at 403-297-3655 or e-mail lisa.gagyi@aer.ca . 

Sincerely, 

Rob Cruickshank  

Acting Director, Authorizations Subsurface (Oil and Gas) 

cc:   Shawn Milligan, Penn West 
 AER Edmonton Field Centre 
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DORIN LAND AND OILFIELD MANAGEMENT INC. 
9760 – 60 Avenue, NW 
Edmonton, Alberta 
T6E 0C5 
780 966-0840 
 

RESIDENTIAL AND OIL AND GAS DEVELOPMENT CAN CO-EXIST 

October 31, 2016 

Cedar Creek Energy Ltd. 
1500, 250, 2nd Street S.W. 
Calgary, Alberta 
T2P 0C1 

Attention:  Mr. Greg McDonald: 
 
Penn West Petroleum Ltd. 
Suite 200, Penn West Plaza 
207-9th Avenue SW 
Calgary, Alberta, T2P 1K3 

Attention Ms. Marianne Holmberg: 

VIA E-MAIL 

Dear Sir or Madame: 

Re:   Acquisition and Transfers of Licenses, Approvals, and Permits, SW ½ of 4-52-25 W4M 
Acquisitions and Transfers of Related Mineral and Surface Rights 
Request for the Facts to be Clarified with the Alberta Energy Regulator (and Other Requests) 

We trust that sufficient time has passed for Cedar Creek Energy Ltd. (“Cedar Creek”) and Penn West 
Petroleum Ltd. (“Penn West”) to have sorted out all issues related to proposed transfers of the following 
related to Armisie field, more specifically the South Half of Section 4-52-25 W4M (the “Subject Lands”): 

1. all rights acquired pursuant to private and/or Crown minerals 

2. Armisie field licenses, approvals, and permits acquired, by virtue of having leased Crown or 
freehold minerals; and, 

3. all surface agreements that resulted from  acquisitions listed in Items 1 and 2 above. 

The main concerns of surface rights owners, which we hope can finally be addressed forthwith, relate to 
and flow from the following: 

A. Penn West purports to lease certain minerals underlying and surrounding the Subject Lands 
pursuant to a certain freehold Petroleum and Natural Gas Lease dated October 20, 1950 (the 
“Freehold Mineral Lease”). 

B. Penn West purports to have acquired three separate surface rights of entry upon that certain 
portion of the Subject Lands owned by the Braun et al Group (“Braun Lands”), pursuant to the 
three private surface agreements listed below, one of which Penn West has stated was 
amended: 
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1. A surface lease agreement dated effective January 1, 1962 (TAB 4): 

Lessor:   Armisie Oil Company Limited 

Lessee:  Frank S. Lieber 

Term: For as long as production is being taken pursuant to the Freehold 
Mineral Lease described above. 

Activities: The surface activities referenced in this agreement are two oil wells, then 
known as Armisie No. 1 and Armisie No. 2, a battery, and roads. 

Leased: That portion of Braun Lands coloured in red, green, and orange and 
outlined in blue on a plan or sketch marked “A” appended to the 
agreement (“Exhibit A”) 

(Herein the “Lieber Lease”) 

a) Purported amendments of the Lieber Lease by way of several (presumably seven 
in total) documents entitled “Amendment to Surface Lease (Padsite)”, in which 
there is, in the right hand header, the following notation (TAB 6): 

Petrofund File: ____________ 
Land Solutions File: 033513 
PTF HZL ARMISIE 9-33-51-15 W4M 
HORIZONTALLY DRILLED FROM 7-4-52-25 W4M 

   Said well is licensed as No. 335815, dated August 4, 2005 (the “9-33 Well”). 

 Penn West has referred to these agreements as the “Amendment Agreements”, 
as we have done in this letter. 

There are two additional private pipeline easement agreements (TABS 14 and 15), which relate to 
registered (Land Titles) instruments:  Plan 3249 HW and Plan 912 2960.  These pipeline rights of way are 
located in parallel and run in southwest direction from the Armisie battery and compressor facility at 6-4-
52-25 W4M.  As such Penn West relies on three private agreements to exercise surface rights of entry. 

As we understand Penn West’s various positions, Penn West currently relies on the January 1, 1962 Lieber 
Lease and the Lieber Lease as amended (after the date of February 4, 2004)1 to exercise surface rights of 
entry upon Braun Lands to conduct surface activities pertaining to some eleven licenses and approvals 
(more or less) administered by the Alberta Energy Regulator (the “AER”).  Some of such activities were 
licensed, and commenced, in 1951 (eleven activities, some of which have changed). 

Three active well licenses in particular, Nos. 2713, 3078, and 3609, have a term or condition stated on the 
face of each well licence, which require the licensee to acquire a surface right of entry (compliant with 
the provisions of the Right of Entry Arbitration Act, which was repealed and superseded by the Surface 
Rights Act), prior to entry on the surface to drill these wells (and other wells not licensed by Penn West, 
namely licence Nos. 3490 and 3805). 

                                                           
1 The date the last owner signed an Amendment Agreement, whereby Petrofund Corporation (as Penn West then 
was) acquired the rights being sought at the time, to drill the 9-33 Well. 
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A matter that was presumably resolved circa September of 2012 is that Penn West cannot produce the 
plan or sketch that is marked “A” or that is or might be Exhibit A to the Lieber Lease (a problem common 
to two additional surface lease agreements also dated January 1, 1962, related to lands adjacent to Braun 
Lands to the north and south). 

We suggest that, by way of review of documentary evidence, and application of simple logic and Alberta 
law, one can reasonably infer what occurred, at several key points in time, with a high degree of accuracy: 

1. During 1950 – 1951 as to possible leasing of freehold minerals, the drilling of six wells, 
establishment of a central battery, and the construction of five oil effluent pipelines or inlets to 
such central battery, and establishment of certain trusts and a company called Armisie Oil 
Company Limited. 

2. In 1952, when Imperial Pipeline Company Limited installed a crude oil pipeline in a right of way 
granted by surface owners Jessie Eileen Watson (TAB 14) (Plan 3249 HW). 

a) This is the earliest of two pipeline easement agreements (see also TAB 15, Plan 912 2960). 

b) Circa 2001 this area was acquired and the related pipeline (Now licence 35962) was 
converted or installed (a liner appears to have been used). 

c) Consequently Armisie field oil well solution gas began being conserved for the first time, 
and a gas well (Licence No. 82810) was also produced for the first time.  Solution gas 
conservation therefore commenced circa 2001 or 2002. 

3. In 1959 when certain persons or a corporation named Dunn Holdings Ltd. (as Purchasers) are 
said to have acquired options to purchase surface rights to the Subject Lands from the 
registered owner Jessie Eileen Watson (as Vendor), where Jessie Eileen Watson also owned 
certain mineral rights, which appear to remain registered in her name (despite the fact that she 
is obviously deceased). 

4. On key dates or times in late 1961 and during 1962: 

a) A sale of the surface rights to the Subject Lands, Vendor:  Jessie Eileen Watson, Purchaser: 
Dunn Holdings Ltd., finalized in late December of 1961. 

b) A meeting of the shareholders of Armisie Oil Company Limited on or about June 15, 1962, 
wherein the shareholders voted: 

• to sell certain assets, consisting of the Freehold Mineral Lease, three (of six) wells, 
Armisie Nos. 1 and 2 (active) and Armisie No. 5 (suspended); and, 

• to distribute the proceeds of the sale to shareholders and wind up the company, 
which occured (Armisie Oil Company Limited was struck from the corporate 
record on April 15, 1964). 

c) An as-built survey was conducted, which resulted in plan of survey of “Areas Required” 
dated August 8, 1962.  Shown clearly in such plan (TAB 1) are described below with the 
use of colours referenced in surface lease agreements: 
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1. The Armisie No. 1 battery, straddling the property line of lands in LSD 6 of the 
Subject Lands, owned by the following person and company: 

a) Battery North:  On lands owned by Dr. Armstrong: 1.27 Acres 

b) Battery South:  On lands owned by Dunn Holdings Ltd: 1.31 Acres 
Battery total (Current Approval No. F-20254) area: 2.58 Acres 

    Main Access Road to Battery (Armstrong Lands): 3.22 Acres 

2. The Armisie No. 1 Well Site (SE ¼, LSD 7-4):   3.00 Acres 

Access road area in Dunn Holdings Lands:   0.43 Acres 
Total Armisie No 1, Dunn Lands:   3.43 Acres 

   * Access road area in Armstrong Lands (SE ¼ or LSD 7-4): 0.21 Acres 

3. The Armisie No. 2 Well Site (SW ¼ LSD 6-4):   3.00 Acres 

Access Road (North of Site):     0.14 Acres 
 Total Armisie No. 2, Dunn Lands:   3.14 Acres 
 

* The 0.21 acre entry in red in the blue box above is not within Braun Lands 

Below is a portion of said August 8, 1962 survey (TAB 1) showing Areas Required, which of course strongly 
implies, if not constitutes absolute proof, that the “areas required” meant areas required within: 

• Armstrong (now Crown) Lands (above red dotted line in the Figure below); and, 

• Dunn Holdings Lands (which were subdivided and became Braun Lands); 

pertaining to two of three surface leases being contemplated in relation to the planned 
sale of Armisie Oil Company Limited assets (to Denison Mines Limited). 

 
Figure 1:  Areas Required Survey, with Armstrong and Lieber Lease Colours 
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The list of key 1962 events continues below. 

d) On or about August 21, 1962, the Lessor (Dr. W.S.S. Armstrong and Jessie Eileen Watson) 
named in the Freehold Mineral Lease signed the agreement dated October 20, 1950  (TAB 
13).  The signature spaces for the Lessor (D. Podersky, Samuel Dattner, Louis Podersky, 
and WM. Newman are blank – there are no signatures).  

e) On dates in September of 1962 Armisie Oil Company Limited as Lessee executed three 
surface lease agreements, which were back dated effective January 1, 1962, which are 
described below (ordered from North to South within the Subject Lands): 

1. Lessor: Dr. W.S.S Armstrong (Signature witnessed September 30, 1962) 

The Leased Lands:  Those portions of Armstrong lands coloured in brown, yellow, 
and orange on Exhibit A, to have been attached to the lease agreement. 

(TAB 3, herein the “Armstrong Lease” now related to Crown Lands) 

Caveat 938UY 

2. Lessor:  Frank S. Lieber (by way of option to purchase)  
(Signature witnessed September 30, 1962) 

The Leased Lands:  Those portions of Dunn Holdings lands (at the time) under an 
agreement for sale and purchased, coloured in red, green, and orange, and 
outlined in blue on Exhibit A, to have been attached to the lease agreement. 

(TAB 4, herein the “Lieber Lease” now related to Crown Lands) 

Caveats:  6577 MS and 725VA 

NOTE:  The copy of the 1964 plan of survey showing Areas Required produced by 
Penn West in 2012 contained shading in the well and battery site areas as per 
Figure 2 below.  We submit the areas required were for the Armstrong and Lieber 
Leases. 

 
3. Lessor:  Dunn Holdings 

The Leased Lands:  Those portions of Dunn Holdings lands outlined on Exhibit A, 
road details set out in a separate plan, a modified version of an October 6, 1951 
sketch showing the well bore coordinates of the Armisie No. 5 well (as provided 
with the Application for Well Lience No. 3609). 

(TAB 5, herein the “Dunn Lease” now related to Crown Lands) 

Caveats:  4404 MT and 936UY 

   Note:  The first survey of this site is dated June 23, 1978 (TAB 2) 

f) On or about October 24, 1962 the Energy Resources Conservation Board approved the 
transfer of Well Licence Nos. 2713 (Armisie No.1), 3078 (Armisie No. 2), and 3609 (Armisie 
No. 5) from Armisie Oil Company Ltd. to Denison Mines Limited. 
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Figure 2:  Shaded Copy, August 8, 1962 Survey Produced by Penn West 

THE TERM OF THE LIEBER LEASE 

The term of the Lieber lease is: 

• As per Paragraph 1 of the agreement, for as long as production is being taken under the provisions 
of the Freehold Mineral Lease; and/or, 

• As per Paragraph 5(a) of the agreement, provided the Lessee not be in default with respect to 
the covenants and conditions contained in the Lieber Lease, shall continue throughout such 
period as any petroleum, natural gas or related hydrocarbons are being produced from wells 
located on the South Half of Section 4-52-25 W4M. 

TERMS AND CONDITIONS OF THE LIEBER LEASE 

Obviously a main term and condition of the Lieber lease is that operations stay confined to those parts 
and portions of Braun lands coloured in red, green, and orange, outlined in blue, on Exhibit A to the 
agreement, which  Exhibit A, unless the August 8, 1962 survey in Figures 1 and 2 was attached, is non-
existent.  For years annual compensation stubs set out the leased area as 7.88 Acres. 

Penn West claims it can legally operate pipelines pursuant to the provisions of the Lieber Lease (as 
amended if it was amended) and the Dunn Lease (obviously this claim must also pertain to the Armstrong 
Lease given the location of certain pipeline).  The owners of Braun Lands vehemently disagree and are 
legally correct. 

Whether or not a surface lease contains a provision that related minerals must be leased, such must be 
the case under the provisions of the Surface Rights Act Section 12(2) and the Oil and Gas Conservation Act 
(the “OGCA”), Sections 11 and 16(1).  Prerequisites to acquire and maintain a surface right of entry are 
the related minerals must be leased and a valid well licence, held by an eligible person (OGCA Sections 
16(1) and 20(a)). 
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Mandatory Abandonment 

If the following are the case, the wells located on Braun Lands, and/or the battery facility that is located 
on Crown and Braun Lands, must be abandoned by law: 

• In the event Penn West cannot produce Exhibits A to the Armstrong and/or Lieber Leases, which 
was more or less established in 2012: 

In this situation the Armstrong and Lieber Leases were never completed and/or expired on their 
terms. 

• In the event Penn West does not legally lease the freehold minerals that were owned by Jessie 
Eileen Watson as at October 20, 1950. 

Any of the foregoing trigger the provisions of Section 3.012(a) and/or 3.012(b) of the Oil and Gas 
Conservation Rules, AR 151/1971, which read as follows: 

3.012  A licensee shall abandon a well or facility 

(a) on the termination of the mineral lease, surface lease or right of entry, 

(b) where the licensee fails to obtain the necessary approval for the 
intended purpose of the well, if the licensee does not hold the right to 
drill for and produce oil or gas from the well, 

Obviously the AER possessed no jurisdiction to approve the enhanced oil recovery scheme proposed by 
Penn West if wells, the facility, or pipelines needed to carry out the scheme must be abandoned by law.  
This is evident on a plan reading of the mandatory provisions of Section 2.1.2.1 of AER Directive 065: 
Resources Applications for Oil and Gas Reservoirs: 

“2.1.2.1 Scheme Requirements  

Scheme requirements are those rules that must be met and against which the AER will 
take enforcement action in cases of noncompliance. In addition to all other requirements 
of the Oil and Gas Conservation Act and Rules, the following are some specific 
requirements for all ER schemes:”                   (Emphasis added.) 

CONDITIONS OF THE LIEBER LEASE SAID TO HAVE BEEN AMENDED 

Penn West’s rather well recorded position is that the Lieber Lease was amended by way of the 
Amendment Agreements.  This may be.  In the event there was an amendment of the Lieber lease, only 
the rate of annual compensation being paid was amended. 

If the Lieber Lease is valid, the maximum area being leased is 8.06 Acres, which is indisputable.  Penn 
West’s claim that an “expanded right of entry was granted (to drill the 9-33 Well) is patently absurd and 
potentially fraudulent if not withdrawn. 

The subject of what portion of Braun Lands is or is not leased is discussed further below under the heading 
“2004/2005 Land Solutions Agreements”. 

The issue of whether or not the Lieber lease can be temporarily set aside. 
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PIPELINE TRESPASS AND SURFACE DAMAGE, AND EOR SCHEME APPROVAL ERRORS 

At this time, far clearer matters than whether or not the Lieber Lease is valid or expired on its terms are: 

1. Active pipelines within three areas of Braun Lands, which areas extend somewhat into Crown 
Lands, and extend well into Singh Lands, were installed and have been operated pursuant to 
trespass, which continues and must permanently end forthwith. 
 
For clarity, “trespass” means that the necessary surface rights have not been legally acquired, 
pursuant to the provisions of: 

• Section 12 of the Surface Rights Act; and, 

• the Land Titles Act, Sections 69(1) and 69(3). 

2. Penn West applied for an approval of an enhanced recovery scheme, which requires that existing 
pipelines be legally installed and operated. 

3. Approval No. 12447 was granted by the AER, quite obviously in an unjust and unfair manner, and 
pursuant to a fatally-flawed assessment of jurisdiction (the Approval is void but must be declared 
void). 

4. Landowners who have requested a regulatory appeal of Approval No. 12447 are being requested 
to prove eligibility, which is a complex subject and situation caused by: 

• Penn West’s obvious pipeline trespass (Figure 5) including pipeline spill damage; and. 

• Penn West’s absurd, contradictory, and confusing, and illegal positions are that, 
pursuant to Amendment Agreements: 

 surface owners granted an “expanded” right of entry that covers the entirety of 
Braun Lands; 

 at present Penn West is exercising such rights only as to 8.06 Acres; and, 

o as such pipelines that exist outside of such 8.06 acre area can be legally 
operated; and, 

o a 2004 spill area, rather large in size, does not need to be recertified as 
reclaimed (when reclamation will occur Penn West has not stated). 

2004/2005 LAND SOLUTIONS AGREEMENTS (3) 

Three agreements were signed between December 13, 2003 and circa October of 2005.  When considered 
together along with the statutory scheme, particularly Section 7 of The Land Agent’s Licensing Regulation, 
AR 227/2001, and Section 12(2) of the Surface Rights Act, the following are extremely clear: 

A. In carrying out a plan to drill the 9-33 Well and apply for a well licence to do so, Petrofund 
Corporation (as Penn West then was), represented by Mr. Cory Kusch of Land Solutions, made three 
requests, where requests 1 and 2 below were made, and granted, at the same time (between 
December 17, 2003 and February 4, 2004): 
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1. The Amendment Agreements (TAB 6) were proposed.  Land Agent Mr. Cory Kuch left notes 
(TAB 7) in such regards with Mrs. Elizabeth Storochuk, who was the last landowner to sign 
agreements proposed according to a document filed with the licensing authority. 

The terms and conditions proposed which were accepted, were inter alia, as follows: 

a) In return for the sum of $4,000.00, consent was granted to locate the 9-33 Well (an 
extra well bore referenced in paragraph 1 of the Amendment Agreements) within 
a so-called “existing site”2 of 8.06 acres area in total, specifically within a 3.00 acre 
portion of the greater site located within LSD 7-4-52-25 W4M (as confirmed by the 
header portion of the agreement, the attached “plan”, and licensing authority 
documentation). 

b) The operator would pay the sum of $18,000.00 in “retroactive rent”. 

c) The total interest sought was 3.260 hectares or 8.06 acres as clearly shown on the 
draft (and somewhat incomplete) plan appended to the Amendment Agreements, 
which plan was dated December 02, 2003 (Precision Geomatics DWG File No. G3-
1600 CK(0) 7-4, Rev 0 (Stamped “PRELIMINARY PLAN SUBJECT TO REVISION”. 

d) There is NO specific sum stated in consideration of the right of entry as required 
by Section 12(2) of the Surface Rights Act (or mentioned in Mr. Kusch’s Notes). 

Section 7 of the Land Agents Licensing Regulation reads as follows: 

7. “A land agent who is required to leave with an owner or an owner's 
agent a completed copy of a proposed agreement in accordance with 
section 17 of the Act shall ensure that the agreement 

 (a)     is completed as to its proposed terms, which must include 

 (i) an offer of compensation, 

 (ii) the name and business address of each of the parties, 

 (iii) the nature of the interest proposed to be acquired, and 

 (iv) the legal description of the property affected, and 

(b) has attached to or forming part of it a plan of survey or an 
accurate sketch showing the location, dimensions and area in 
hectares of the land that is subject to the interest proposed to be 
acquired. 

    (Emphasis added.) 

The draft plan or sketch appended to the Amendment Agreements is not accurate in 
dimensions as to the Armisie Battery or an area labelled “7.62 Petrofund Flowline”.  
However, it was precisely accurate as to the portion of Braun Lands that was subject to the 
interest proposed (the total leased area):  3.260 hectares or 8.06 Acres. 

                                                           
2 The term used by the Alberta Energy and Utilities Board in Reasons for Decision No. 2005-085 dated July 28, 2005, 
pertaining to issuance of Well Licence No. 335815 (in part pursuant to a public hearing). 
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2. Proposed in conjunction or in parallel with the Amendment Agreements, landowners were 
requested to sign, and did sign, Alberta Right of Way Agreements (TAB 8) related to and/or 
with the following terms: 

a) An existing (at the time, which remains the case) active pipeline, licensed as No. 
36615-02 (formerly 14977-02); and, 

b) Pipeline survey Plan 102 4495, registered with Land Titles by Penn West on July 20, 
2010 (Note:  The instrument or these Alberta Right of Way Agreements were NOT 
registered).  The area is 15 metres in width and extends to the northeast between 
the 3.00 acre well site, at which the 9-33 Well is located within LSD 7-4-52-25 W4M, 
and the battery at 6-4-52-25 W4M. 

Note:  The location of such pipeline and a buried electrical cable are shown on: 

• The draft plan or sketch appended to the Amendment Agreements (see Site 
Detail portion of the drawing). 

• On the legal survey on file with the AER associated with the 9-33 Well 
Licence No. 335815, in the site detail portion, which is also shown in the 
site detail in Figure 3 below: 

c) Penn West was to register the agreements within one year, but did not do so. 

d) Penn West was to pay the consideration (Additional Payment) set out in paragraph 
3 of these agreements, but did not do so. 

As such the following are obvious: 

• The licensee of the pipeline (and seeker of consent to add the 9-33 Well to the site 
at LSD 7-4-52-25 W4M) realized that no rights of entry had been acquired for the oil 
effluent pipeline No. 36615-02. 

• The licensee should have similarly realized there was additional pipeline trespass 
elsewhere upon Braun, Crown, and Singh Lands (but may have felt the EUB would 
only scrutinize LSD 7-4 as to the well licence being sought). 

• No right of entry covering the entirety of Braun Lands was considered, proposed, or 
granted. 

3. Circa October of 2005, after Well Licence No. 335815 was issued on August 4, and before the 
spud date of the well on December 1, 2005, Penn West requested, was granted, and used, a 
temporary work space, 1.19 acres in area, to the east and south of the 3.00 acre portion of 
total leased area within 7-4-52-25 W4M.  The consideration set out in the agreement was 
paid. 

This workspace is shown in the plan appended to the Temporary Work Space Agreement 
(TAB 9) and is visible on satellite photos as having been used (see the Figures below). 
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Figure 3:  Temporary Work Space and Location of Pipeline No. 36615-002 
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Figure 4:  3.00 Acre Site Area (in Yellow) and Temporary Work Space 

AN EXPANDED RIGHT OF ENTRY IS NOT POSSIBLE 

Obviously if Petrofund Corporation (as Penn West then was) had sought an “expanded” right of entry 
covering the entirety of Braun Lands: 

• The plan appended to the Amendment Agreements would have shown the entire area of the 
interest being proposed, or the total acreage of Braun lands (about 110.4 acres at the time 
according to another Petrofund plan) rather than 8.06 acres (the actual possibly leased area). 

• The Temporary Work Space shown in Figures 3 and 4 above would not have been required. 

• The surface owners would have been highly unlikely to agree for the sum of $4,000.00 to 
effectively transfer all of their rights to over 100 acres of their valuable lands to Petrofund. 

• Petrofund would have unjustly enriched itself at the expense of the Brauns, which is precisely 
what Penn West has been seeking to do since roughly September of 2013, which must end 
forthwith, before Penn West brings trouble down on the Alberta Energy Regulator as well as 
itself. 
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As licensed land agents for Penn West or Cedar Creek should know, and which the Alberta Energy 
Regulator should know, but appears not to know: 

1. It is not possible, pursuant to the terms of the Surface Rights Act, to acquire a right of entry 
to the entirety of any large titled parcel of land, for operations that only occupy a smaller 
portion of the land.   

2. The licensee or approval holder may acquire only that portion of the overall lands:  

a) that has been approved by the AER (or one of its predecessor bodies; and, 

b) fairly and reasonably necessary to conduct the approved surface activity or operations. 

3. If the total surface area of a titled parcel is required for operations, the land can be 
purchased. 

4. It is not possible, pursuant to the Surface Rights Act to acquire a right of entry under one 
written instrument and then to conduct some eleven different licensed or approved 
activities, licensed under two separate enactments, which are: 

• The Oil and Gas Conservation Act; and, 

• The Pipeline Act (see AER Directive 077:  Pipeline – Requirements and Reference 
Tools). 

5. No caveat has been filed as to any amendment of the Lieber Lease 

As such, any lease agreement Penn West purports to rely on cannot be a lease that conforms to the 
provisions of the Surface Rights Act, which can be and are hereby terminated. 

DISCREPANCY BETWEEN 7.88 AND 8.06 ACRES LEASED WITHIN BRAUN LANDS 

7.88 Acres is the area required as set out in the August 8, 1962 survey, which did not include a road area 
south of the Armisie No. 2 well site within LSD 6-4-52-25 W4M of some 0.37 acres, which adjusts the area 
occupied by the operator to 8.25 acres until 1981. 

In 1981 Calgary Power obtained a right of entry order affecting 0.19 acres of road area within Braun Lands 
in the SE ¼ in LSD 7-4-52-25 W4M.  The area taken was later subdivided and sold, and is now Crown Lands.  
With this reduction the adjusted surface area possible leased within Braun Lands is 8.06 Acres. 

EVIDENCE TENDERED TO THE SUFACE RIGHTS BOARD AND LICENSING BODIES 

As Penn West should realize by now, Penn West has tendered evidence to the Surface Rights Board in 
2007 and in 2014 that is highly inconsistent with evidence given: 

• to the Alberta Energy and Utilities Commission in 2004 and 2005, in seeking Well Licence No. 
335815; and, 

• provided to Mark Dorin, copied to the AER, which the AER may or may not have considered 
(Reasons for Decision/Approval No. 12447 dated August 26, 2016 are not sufficiently clear, 
whereby it can be determined if Penn West’s “expanded” right of entry claim was considered or 
accepted or not, which is of course totally unacceptable). 
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As Penn West should know, by way of submissions made to the AER on August 2, 2016; on July 16, 2004, 
well after all Amendment Agreements were signed, Petrofund Corporation (as Penn West then was) 
advised the Alberta Utilities that 8.06 acres within Braun Lands was leased, by way of providing the draft 
plan below.  It is a companion drawing to the plan appended to Amendment Agreements, used by Mr. 
Corey Kusch to discuss the surface location of the 9-33 well in late 2003, early 2004.  The blue line is used 
to denote land ownership (as are other coloured outlines of titled parcels), as opposed to any leased area. 

 

In legal terms, Penn West has forum shopped or repeatedly mounted collateral attacks on previous 
decisions and approvals in incorrect forums (proceedings not specifically convened to vary any existing 
decision).  We strongly suggest that Penn West seriously and expediently reconsider its positions. 

What we shall absolutely ensure is that when any future hearings of the Surface Rights Board are 
conducted, which would appear to be inevitable given the silence of Penn West and Cedar Creek, that 
there shall be no more forum shopping by any holder of Armisie field licenses or approvals. 

If Penn West continues to argue that an “expanded” right of entry was granted pursuant to the 
Amendment Agreements, such an argument constitutes admission of pipeline trespass until circa 
February 4, 2004, and justification for retroactive compensation to be paid from February 4, 2004 
indefinitely for loss of use of the entirety of Braun Lands for its highest and best use, until a reclamation 
certificate is issued, reducing such loss of use, or certifying the entirety of Braun Lands as reclaimed. 
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TAB 16 is a Letter Agreement dated October 9, 1978.  Denison Mines Limited incorrectly advised Earl 
Braun that a 7.62 metre wide right of way existed, and obtained a work space to remove pipline No. 6020-
01, and to and install pipeline Nos. 6020-02 and 17227 lines 01 and 02.  
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NOTICES AND DEMANDS 

1. TAKE NOTICE THAT Penn West and Cedar Creek shall, on Monday September 31, contact the AER, 
with copy to the undersigned, and explain that, at minimum, Penn West does not possess the 
necessary surface rights of entry to operate the pipelines with Licence Nos (by area see Figure 5): 

1. 6020, 17227 lines 01 and 02, 36961-01, and 36962-01 (in LSD 3 and 6 of 4-52-25 W4M) 

2. 36615-01 (formerly 14977-01) (in LSD of 4-52-25 W4M) 

3. 36615-02 (formerly 14977-01) (in LSD 7 of 4-52-25 W4M, Plan 102 4495) 

 
Figure 5:  Pipeline Areas, NOTICE 1 

2. TAKE FURTHER NOTICE THAT Penn West and or Cedar Creek shall swear an affidavit with Exhibits 
and file such affidavit with the Alberta Energy Regulator, with copy to the undersigned, as to precisely 
what minerals, if any, are leased by Penn West and/or Cedar Creek that certain freehold mineral 
lease described below and as to each and every assignment and/or amendment of such lease 
agreement: 

That certain lease document related to Penn West Caveat No. 092152366 Registered May 14, 
2009. 

That certain freehold PETROLEUM AND NATURAL GAS LEASED dated October 20, 1950 between 
Jessie Eileen Watson and William Sloan Seale Armstrong, as Lessor, and William Newman, Louis 
Podersky, Daniel Podersky and Samuel Dattner, as Lessee 

3. TAKE FURTHER NOTICE THAT Penn West and/or Cedar Creek shall shut in oil effluent pipeline No. 
36615-02, currently being used to produce the wells with Licence Nos. 2713 and 335815 located in 
LSD 7-4-52-25 W4M no later than on November 1, 2016 and that Penn West shall: 
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a) displace such pipeline to inhibited fresh water or other safe fluids by November 8, 2016 at 
latest; 

b) not use such pipeline again until such time as: 

(i) A right of way has been granted by the registered owners and occupants and the 
written instrument granting the surface right of entry is registered with Land Titles; or, 

(ii) A written order of the Surface Rights Board referencing pipeline Licence No. 36615-02 
has been issued by the Surface Rights Board (TAKE FURTHER NOTICE that the surface 
owners shall object to issuance of such a right of entry order). 

4. TAKE FURTHER NOTICE THAT Penn West and/or Cedar Creek shall not use the following discontinued 
pipelines until such time as one of the conditions set out in NOTICE 2(b) above have been met with 
respect to each of the following pipelines: 

a) Licence Nos. 17227 lines 01 and 01 (oil effluent, LSD 3-4-52-25 W4M to LSD 6-4-52-25 W4M) 

b) Licence No. 36961-01 (water and/or injection gas, LSD 6-4-52-25 W4M to LSD 3-4-52-25 W4M 

c) Licence No. 36962-01 (gas, LSD 3-4-52-25 W4M to LSD 6-4-52-25 W4M) 

d) Licence No. 36615-01 (oil effluent, Well at LSD 6-4-52-25 W4M to Battery LSD 6-4-52-25 W4M). 

5. TAKE FURTHER NOTICE THAT Penn West and/or Cedar Creek shall contact the undersigned and make 
arrangements on November 1, 2016 to make the following partial payments, also to be made on 
such date: 

a) Operational nuisance and inconvenience:  $30,000.00 

b) Representation costs:  $30,000.00 

6. TAKE FURTHER NOTICE THAT Penn West and/or Cedar Creek shall make such partial payment on 
November 1, 2016 and shall forthwith enter into negotiations in good faith with the freehold surface 
owners of the South Half of Section 4-52-25-W4M in respect of significantly adjusting the rate of 
annual and other periodic compensation, pursuant to the provisions of Section 27 of the Surface 
Rights Act, or said surface owners shall, without further Notice, file an emergency application with 
the Surface Rights Board seeking immediate relief as to partial costs for operational nuisance and 
inconvenience and costs. 

7. TAKE FURTHER NOTICE THAT Penn West and/or Cedar Creek shall take a legally binding position in 
writing, signed by a person with legal authority that is a licensed land agent or lawyer employed by 
such firms, that a certain as built survey appended hereto dated August 8, 1962 is or is not the plan 
of survey that was to have been appended to the Armstrong and Lieber Lease agreements defined 
above and marked “A” for the purpose of setting out “the leased lands” as defined in such 
agreements, and such position shall be transmitted to the Alberta Energy Regulator and the 
undersigned no later than 5:00 PM Tuesday November 1, 2016. 

8. TAKE FURTHER NOTICE THAT Penn West and/or Cedar Creek shall take a position in writing as to 
what the purposes of four as-built survey were (TABS 9, 10, and 11), which were provided to Mark 
Dorin by former Penn West Alan Gagne by e-mail on or about January 30, 2013, to be forwarded to 
Penn West by Mark Dorin with this letter, with copy to the AER Law Branch, Mrs. Helen Bowker. 
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August 8, 1962 Survey 
COPY 2 FOR REFERENCE 

E-mailed by Penn West to 
Mark Dorin on  
November 13, 2012 
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ALBERTA GOVERNMENT SERVICES 
LAND TITLES OFFICE 

IMAGE OF DOCUMENT REGISTERED AS: 

725VA 

ADVISORY 

This electronic image is a reproduction of the original document 
registered at the Land Titles Office. Please compare the registration 
number on this coversheet with that on the attached document to ensure 
that you have received the correct document. Note that Land Titles Staff 
are not permitted to interpret the contents of this document. 

Please contact the Land Titles Office at (780) 422-7874 if the image of the 
document is not legible. 
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'. )J,S-VA 
Iltabeat jforbibbing l\egi~tration 

~o tbt l\egigtrar of the NORTI! Alberta Land Registration District. 

Qt'akt Jlotitt that DENISON MINES LIMITED, of 1500, 444 - 5th Avenue, S.W., 

CALGARY, Alberta, T2P 2T8, 

claim s an interest ~der and by virtue of; 

1. Surface Lease dated the 1st day of January, A.D. 1962. made between Frank S. Lieber, 
as Lessor, predecessor in title, to Frank S. Lieber. as to an undivided one-quarter (~) 
interest, Earl Braun, as to an undivided one-half (~) interest, Arthur John Skitch and 
Paul H. Klingle, Executors of the Estate of William Ralph Skitch, deceased, as to an 
undivided one-eighteenth (1/J8) interest. Alexander Donof, as to an undivided one
eighteenth interest (1/18), Lillian Evanoff, as to an undivided one-eighteenth (1/18) 
interest, and William Storchuk, as to an undivided one-twelfth (1/12) interest, the 
registered owners hereinafter mentioned, and Armisie Oil Company Ltd., as Lessee, 
wherein for the consideration in the said Lease hereinbefore mentioned, the aforesaid 
Lessor granted and Leased to the said Lessee the right to use certain portions of the 
hereinafter described lands for certain oil and gas operations of the Lessee, for a 
period of ten (10) years, renewable as therein provided and as more particularly 
set forth in the said Lease, a .. copy of :which is annexed hereto as Exhibit IIA". 

2. Assignment dated the 24th day of August, A.D. 1962, made by Armisie Oil Company 
Ltd., whereby Armisie Oil Company Ltd., assigned and transferred to the Caveator, all 
of its interest in the said Lease, the said Lease and Assignment thereof relating to the 
follOWing lands, namely: 

Firstly: All that B9r'tion of the .s~th West Quarter of Section Four (4) V 
Township Fifty Twe (52YRange twenty five (25) West of the Fourth Meridian, in the 
Province of Alberta, Canada, being in the surrendered portion of the Stony Plain Indian 
Reserve No. 135 as shown on filed plan 1329 E.U •. Described as follows!----

Commencing at a point on the East boundary of the said Quarter section thirteen 
hundred and twenty and eighty five hundredths (1320.85) feet more or less South of the 
North East corner thereof, the said point being as shown on subdivision plan 3502 M.C., 
Thence northerly along the said East boundary to the said North East corner. thence 
westerly along the North boundary thereof to the North West corner thereof, thence 
southerly along the West boundary thereof thirteen hundred and twenty and fifty-five 
hundredths (1320.55) feet more or less to the North West corner of the lands subdivided 
under the said plan 3502 M.e., thence easterly along the North boundary of the said 
subdivision plan 3502 M.C., six hundred and twenty (620) feet more or less to a North 
East corner of the said subdivision plan 3502 M.e. 'I" thence easterly in a straight line 
to the point of commencement, containing eighty and one tenth (80.1) acres more or less. 
Excepting; thereout: The north ,two hp.~dred and ninety seven (297) feet in width through
out of the saia Warter- secfiOu -con~f.ng 1!ighte-en- (18) acres -more or less. 

The land hereby described containing sixty two and.·one tenth (62.1) acres more 
or less. ~ 

Reserving thereout all mines and minerals. /' 
Secondly: All that portion of the South East Quarter of Section Four (4) said Town

ship and Range, and being in the surrendered portion of the said Stony Plain Indian 
Reserve and lying North of a line drawn easterly and parallel to the North boundary of the 
said Quarter through that said pOint on the West boundary of the said Quarter section 
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thirteen hundred and twenty and eighty five hundredths (1320.85) feet more or 
less South of the North West corner thereof as the said point is shown on 
said subdivision plan 3502 M.C., containing approximately sixty three (63) 
acres more or less. Excepting thereout: The northerly thirty three (3?) 
feet throughout of the said Quartezse on containing two (2) acres more or 
less. 

The land hereby described cont ning approximately sixty one (61) acres 
more or less. Reserving thereout all mines and minerals. i ~ 

~ as more particularly described in certificate of title 217-X-22~ standing in the 
register in the name of Earl Braun,wFs to an undidived one-half (~) interest, 
and certificate of title 218-X-229 standing in the register in the name of 
Frank S. Lieber, as to an undivided one-quarter (~) interest, and certificate of 
title 249-H-232~standing in the register~in the name of Arthur John Skitch and 
faul H. Kingle, Executors of the Estate of Hil1iam Ralph Skltch, as to an ,/" 

~undividcd one-eighteenth (1/18) interest, and certificate of title 220-X-229, 
standing in the register in the name of Alexander Dpnof ,/as ~o an Wldivided one-eight 

~enth (1/18) interest, and certificate of >itle 222-x-229r4ftanding in the 
register in the name of Lillian Evanoff ,..,.as tp" an undivided one-eighteenth (1/18) 
interest, and certificat~f title 219-X-229, standing in the register in the . 
name of Will tam StorchuY. as to an undivided one-twelfth (1/12) interest, 
and he forbids the registration of any person as transferee or owner of, or of any 
instrument affecting the said estate or interest. unless the instrument or 
certificate of title, as the case may be, is expressed to be subject to his 
claim. 

I APPOINT Denison Mines Limited, 1500, 444 - 5th Avenue, S.W., Calgary, Alberta, 
T2P 2T8 as the place at~hich n0p/ices a proceedings relating hereto may he 
served. c:.-.P _ 

DATED this;l'Y day of , A.D. 1974. 

CANADA 
PROVINCE OF ALBERTA 
TO WIT: 

DENISON MI]ES LII1ITED. by solicitor 

) 
) 
) 

I, WILLIAM S. RICE, of the City of Calgary, in the Province of Alberta. 

Student-at-Law, MAKE OATH AND SAY: 

1. I am the agent for the above-named Caveator. 

2. I believe that the said Caveator has a good and valid claim upon the said land 

and I say that this Caveat is not being filed for the purpose of delaying or 

:~:r::~:~::: :;:::-~::;e6 ~~ted~;n or--pro-~p~6ing to deal ;;;79 
of Calgary, .in th.~prov~. 0 );.4 ~ 
Alberta. h~ /""'?oday 0 -- ~-

A.D. r4• I I ) 

in and 
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THIS is Exhibit "A" referred to in the 

~ Caveat ~9,bidding Registration dated 
. tlieo11f'llay of JULj ,A.D. 1974. T'I'O IOc·"·····T ,,1/ "Roc"o,eo 

- and -

r-"RAi\j:C S. ]:"IT!T;~? I 

of the City 0/ :~c.;,~ol1:\::on 

jon 'l:~le lJ.cov:i..nCG of i\lbcrt..J. 

~,:::;;·;ts:.c~ C:,,~, CO:::?~,:n~ ::-.:.1'1]. I 

, !~ ."; t..\ni!:::~i! :..,~~j,;\(. TO 

I "C····'··"·E!~··-'D l",IA !~ ,.\'I::'.,d t.I,:~l ~ I···~·J .. . 'J, .. J .. 

a body cc-,::::·.c::-c.:t.c ',':it::"! l"':082:(l 

Office 2~':' 'i:l,c Ci t:t o:Z ~";di:iOYl (:·::O:!.1 
in t:hc Province ci l\lbcr'i:.z. 

2Drdu;,r, ~l:lcd::,. J~btf:<.'::;m'J ~::h:;:r"n"tT, 

<!::brh .:\: {f.{:?~Ll:lIll~ 

lfbrri~t:,r~ ::lI0 ~;(lI:6-;'Dr5 

7H!~;") tL[JD~. r,.\IARAn,' TRUST !3ll"_C,;r-.:r,. 
100 s·,r;,:r.:t"':" ""'c> .;·\c:,'c:r~ ,'.V:":Nl..'~ I;DI>1'~rnpr~. AU;I:;RT,\ 
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AGREEI··'lEN~l' 

THIS AGnEI:.:.iviJ~}JT made as of the 1 st day ot JanLS ry, 
.~.D. 1962; 

FRANK S. LIEBeR, of the City 
of Edmonton in the Province 
of Alberta (hcreina£~er culled 
"LIEBER" or "the Lessor 11) 

OF THE r<'IRST PARol', 

- and -
ARMISIE OIL COI'lPP.NY LTD., 
(hereinafter called i!ARHISIE" 
or "the Lessee ") 

OF 'I'HE SECOND PI.P.T. 

WHERE~S the Lessor under and by virtue of 

Agreement for sale dated the 15th day of March A.D. 1959 is 

entitled to become the owner of the surfa.ce '-lith respect. to ti;,e 

following descr ibe,d lanes: 

T'ne northerly ThirtEen IIun~r(?d and TWenty (1320) 
fee~c in perpendicular vllcit.:"1 tnroughout of that 

.. portion of 'ene South hall of Sect:ion FOur (4) l.n 
Tovmship Fifty-t\t/O (52), Range Tl:-,'enty-fivc (25)., 

'West. of the Fourth Meridian ~vhich lies to t~'!.e i'lcst 
of -the left bank of the North Saskatchcv/an River 
as shotm on a plc.lIl of survey of the sa id tovmship 
Sigl1ed at ottawa 0:1 th'3 Fifth (5) day of October' 
A.D. 1925. Containing One Hundred and Forty two and 
Seventy seven Hundred".:.h:::; (142.7'1) acres more or less. 

EXCEPTING '£HEREOUT: 
FIRSTLY: '1"'he Northerly Eig~teen (IS) rod.s throughollt 
of 1:11e Soutr.viest quart,er of the said Section Four ((0) 
containing EigrJteen and One Hundredth (18.01) acres 
more or less. 
SECONDLY: rl~he Norther.1.y Two (2) rods throughout of 
the Southeast quarter of ~clle said Section Four (4) 
containing One anc ~iJinety Eight (1.98) acres more or 
less. 
T"ne land nereby described COi1:~ainihg One Hundred c:nd 

, - -(I'v7ellTy~jo anas'cvEl1:/ L'our -hUlillreat.hs- ~122-.1;')~' acres'
more or less. 
Subject to the reservations contoined in Certificate 
of Title 35 D 119 

AND NIillREl' .. S ,F..nNISI3 Oi.vns the petroleum, natural' 

gas 2nd related hyc.rocarbons tnercun:lcr by vir'cue of a 
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Lease granted by Jessie Eileen ,\·l;;;:t.son and \'iilliarn Sloan SCil,lc 

Armst:rong dated t:.l1e 20th day of october A.D~ 1950, ~nd h<)5 

drilled thereon t\--Jo (2) Petroleum aHd Natural Gas vlclls known 

as Armisie No. 1 and Armisie lio. 2 and has built and used in 

connection \'Jith the production therefrom certain roadNays and 

a battery site; 

AND vlHEREAS }\Rl·USIE under the provl.sions of 

the hereinbefore recited Nineral Le~::.:e is entitled to the 

necessary surface interests for \.;e11 sites, battery sites and 

roadways as are required to take production from the wells 

drilled on the hereinbefore desc!:ibed lands j 

AND WHEREAS it is now deemed advisable to 

provide ARHISIE with a formal Agreement with respect to the 

use of the surface rignts as hereinbefore described. 

NOl"I THEREF'ORE THIS AGREEHENT "ITNESSETH; 

( 1) That in consideration of the rents, payments, 

covenants and agreements hereinafter reserved, set forth arld 

contained, the Lessor doth hereby lease anSi grant unto the 

Lessee all and singula r those parts ~nd portions of the land 

above described, shown coloured in red, orange and green ana 

outlined in blue upon the plan hereto annexed and 1.1arJ~ed uA ", 

(hereinafter referred to as lithe lease,'! lz.nds ll
). for the use of 

the Le~sBe in connection with the 'operating of petroleur.l, natl.:.ral 

gas and related hydroc2rbons wells on the above described lands 

lines, engif;l.es and pump hO'...lses. thereon and other structur.:;:.s 
I 

usually necessary or convenient to the production, transportation II 
and storage of petroleum and natural gZls and otner products of " 

, II 
the \'}ells (:~~illcc. on the lnnas here~y leased and also for use as !I 

;j 

II 

II 
" I' ,I 

II 

:[ 
i! 
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" ~i· roa'dways to be held by the Lessee uS tenant for and c1urii.1g the 

Ii 

Ii 

I' 
II 

full term that any production is being taX211 under t:iC provis-

ions of Petroleum a!1d N.:ltural Gas LeClse dateCl. the 20th d<ly of 

October A.D. 1950, hereinbefocu referred to. 

(2 ) The rental anel. payment hereinabove mentioned 

shall be Seven ~undred. Forty-three ($743.00) Dollars payable by 

twelve (l2) equal mnnthly paymel)ts each year, the first of 

said payments shall be paid. on the date hereof and monthly 

All such 

the address of the Lessor. 

(3) THE LESSOR OO'I'H HEEEBY ALSO GRAHT. convey and 

license unto the Lessee, its succes~ors and aSSigns, for the 

consideratic:l hereinbefore m8n~.:ioned, the right, liberty and 

privilege in, upon or unde.r or across the leased lands to 

lay down I construct, mainta:tn, inspect, remove, replace, 

reconstruct and repair pipe lines, pmller 1.iuGS I and all struct-

ures and equipment necessary or incidental tilereto for use in 

connection "1ith· Jcne operations of the lc;::ase. 

(4) THE LESSEE HEREBY COVENANTS to and ~ ... ith tj1C 

Lessor: 

(a) To pay the rent reserved at the times and 

TAXES PAID BY L:sSSEE-

(b) TO pay all taxes that may be iIT.posed on t:"1(;. 

Lessee I S equipment, s·tructures I and \'lOrks cli/ned by "L .. he 

Lessee on. in or 'under t.'1e leased land. 

~Jrfkr.r. ,rnrdt5, cm~f;rr~::n. pdrrsolt, Q:brlt & cf.t.r)L.'lI11::1t 
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INDEI·1l'7ITY l\G.1'I.INS'i' AC'J.'IONS-

(e) 'llhat the Lessee Nill indennify and ).;E:C2P 

indemnified the Lessor against all "ctions, suits, claims, 

and demands by .;:my pers6n \IIhomsoever in respect of any 

loss, injury, damage or obligation arising out of or 

connected with the operations carried on by the Lessee, 

or the LesGee's servants or agents, in, under or upon 

the IGased lands. 

BlRY PIPE LINES-

(d) That, the Lessee will bury all pipe lines laid by 

the Lessee crossing any cult,ivated area of tnc said land3' 

to a depth of not less than eighteen (18) inches from the 

surface of the ground, backfill any excavations made and 

level the same and keep ,down all noxious ~'Ieeds on suc}). 

excava~ions . 

(e) The Lessee w:ll, at its own expense, put forth 

every effort to prevent the growth and to exterminate all 

noxious weeds in or UpO!1 the said \vell site, cxcav~t.ions 

and roadway of the leased lands. 

THE LESSEE HEREBY COVENANTS to and with the Lesseel 

(a) Providing t:he Lessee be not in default with 

,respect to the covenants and .conditions cont.ained in this 

--1.0""(;-, -the 'cerm-:!cr::O:,-0-""rr'::><r shall cont;_nU9_ throughout _'_~,[ 

such period as any petrole..ur.l, natural gas or related. ~ 

hydrocaroons are being proouced from t-lells located on t.hc Ii 
,I 

Sout:h half of Section Four (4) I Township Fifi:y-'CI,'10 (52) ~ 

""I TO\'mship TwenJ.:y-five (25), ~'lest Fourth (4) r·lcridian. :1 

-~~=-+~ 
~1ct1ttr,;nldl'3. cf.bll)l:,r;nr., lJ"itr~i,lt" il.lrl; & 21i(~r;lIlal! i! 
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(b) Pror.l}.')tly to pay and sut~sfy elll :r:21tes, "tm~cs 

and aSS0ssmcn'ts that. may be 2lssc;ssed or levied cHjiJir..st 

the leased lands I except. rates I Jcaxes and assessments 

assessed or levied on the equipment of the Lessee during 

the continuance of tilis lease. 

QUIE'J:' 

'" 

" 

" i 
" " il 
I 
I 

II 
I! 
I' ,I 
II 
'I h 

" Ii 
(c) That ~1e Lessee upon paying the rents rcs~rved. 

and observin~ and per::orrning all of the Lessee's 

I, 
I 

~ 
I! 
'I covenants herein cO:1tc,incd I shall p€:aceably }lOld and enjoy /1 

t.he premises described for its U5'2:, as herein set out. I: 
j' 

during tne currency of this lease. 

(d) That the Lessee shull hav~ the right at any 

time to remove all machinery and fixtures placed on t~le 

leased land, ~'Jithcut res'cric-cing t.he generalit.y of t.Ije 

. foregoing, the right tSl c.;:a\'1 and retrlove casing I and for 

all such purposes the Lessee or the Lessee1s servants 2nd 

agent.s, may enter upon the portion of the leased land 

during the currcnc:y of this lease and for a period of 

Six (6) months after the termination thereof. 

I 
(e) The _L~~S:C_ z:lall "~a~e_~l~e_~ight at any ~im~ ~ 

upon thir''cy (30) c.<~YI::; no'i;ice to that erfec·c to t.:~e Les::.,or 1"-

to C8ase the usc and occ",,0'01001 of the lc~sed lana, end· ~ 
in the event 0:1' the LeO;:;C8 so doing, "0,110 lease shall;x j 
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terminat.ed and Jcherc shull bc 110 refund Jco t,hc Lessee of 

any rental i'lllic}) I.lay have been :paid in advance aZld t,>.e 

Lessee shall h<"lve the right, vJithin 'the said pcr~od o:Z 

notice I to remove:.: or: cause to be removed from thc: S<lid 

land a 11 buildings I structures, fixtures I casing iIl the 

well, pipe line", mat.erial "md equip;nent of i,lhatsocvcr 

kind or nature I vv;'1.ich the Lessee may have placed O!1 or in 

the lea sed land.. 

RICHT O}"" Ej\7TRV-

(f) That ~che Lessee shall have the righ'::' vJit.hin 

one (1) year after the terminz:tion of this lease to 

enter upon any portior~ of the land hereby leased for the 

purpose ,of removing any rubbisn therefrom, pluggir.g z:ny 

holes thereon and complying ~']ith the rules I regula'::'ions 

or provisio!'ls of any governmen-tal agency or del?arJcmcn~c in 

that bBhalZ~ 

(g) The LCS5C0 has the option to discharge ~ll 

or paL't of any balance o'/ling under any mortg".ge, 0::: of 

. any tax, charge l lie~ or encumbrance of any kind or 

nature t:/hatsocver which may nO'.'1 or hereafter Gxist on or 

against, or ,- in any way effect the leased land in \iil.ich 

event the Lessee shall be subrogated to tile rights of 

the holder or holders thereof, and may in addition -;:hercoto 

reimburse :i.-t~el:[ by :';:?v1Ylngon accoUn~c-.0r' repayrr.e;1":: 0;[ 

the amount so paid by t[:,~ said Lessee from the ren"::als or 

other su:ns accruing to e'lC L:Jssor under the tC.i:ros 01 t~!is 

lease .. 
, 
I , 
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( G) 

betv.1een the Parties he:.re-;':o as follov}s: 

(al That if the Lessee shall maJ.cc u0rault in 

the payment of any rental }~crcin provided, and i:E such 

default continue for a period of tnirty (30) days after 

writt:en demand therefor shall have been made by t.he 

Lessor and delivered to the Lessee, the Lessor may re-

enter upon the leased lands ~Yhereupon this tenancy shall 

detci:;.line. 

NOTICES-

(b) Any notice or derr:~nd to be given hereunder 

shall :De given in writing by delivery or by prepaid 

register.cd mail "co: 

THE LESSOR: 200 'i'egler Buildin.g, 
Edmon"con I l-1.1berta I 

1J.1HE LESSEE: c/o rejitcIlell & Associates Ltd., 
10920 - 88 .l:.venue. 
Edmo~ton, nlberta 

Any such no.tices gtven by prepc.:.ic. re0isb:~r~d 

mail as above provided shall be deemed to be given 

and received by the addrc5zcB forty-ej.ght (48) hours 

after the mailing t.L1Ereof. Both tne LCSGor ~mc1 "the 

Lessee muy chanse their addrc~ses lor notice on writt.en 

notice t.o the other. 

hunu und seal and the lESSEE :1~S a:Efi~:ed its corpora'cc seal 

I , 

,i 

II 

I! 
I' 
:1 

:1 "!l 

Ii 
;1 
:1 
I 
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signed by its duly c:uthort;(;cd ofliccrs in that behalf i:l-H,":! day 

and year first above \"n::"itt.cn .. 

7' / 

- - --- _ .... -
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CANADA )1 -';~~L.~~.-.-<-'-~,---

PROVmCE OF ALBERTA • /. // 
of th~ ./ _C i ty _ of E run:m "tOll 

TO WIT: in the Province aiAlberta make oath t!-:.d ssy: 

1. THAT I was personally present and did see FRANK S. LIEBE:1 

named in the \\.'Jtl:dn~:;ftit: annexed) Instrnment who is per

sonally known to me to be the person named therein, duly sign and execute the same for the 

purpose named therein. 

2. THAT the same was executed at City 

in the Province Qf'Alberta 

witness thereto. 

3. THAT I know the said Fr...ANK S ~ LIEBSR 

and he is in my belief of the full age of twenty-one years. 

SWORN before me at the 

of Edmonton 

in the Provin<;e of Alberta 

this ~~ J-"\ day of 

A.D. 19 62 

City 

/' 

A_ .. : .... ~.~Q~~;~;·;();l(~t~;;; ... oa t:, s 
In j;fHI {or th" P'O .. jM~ (or Alba~t. 

of Edmonton 

I and that I am the subscribing 

·---_._---
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SHOWING A 15m & 30m PIPELINE RIGHT - O F - WAY
WITHIN LOT 1, BLOCK 1, PLAN 112 3023
(TRANSPORTATION UTILITY CORRIDOR)

x
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x
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GEOMATICS LTD.
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SHOWING A 30m PIPELINE RIGHT - O F - WAY
WITHIN S. 1/2 OF S.W. 1/4 SEC. 4, TWP. 52, RGE.25, W.4M.

x
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Geomatics Ltd.

P105

Jan. 23/2013
Sirt Lin, A.L.S. Date Signed Witness (Ian Guevarra)

I, Sirt Lin, Alberta Land Surveyor, of the City of Edmonton, Alberta, certify
that the survey represented by this plan is true and correct to the best of
my knowledge, has been carried out in accordance with the Surveys Act
and the Alberta Land Surveyors' Association Manual of Standard Practice,
and the field survey was performed from December 17 - 21, 2012.

S. 1/2 of S.W. 1/4 SEC. 4, TWP. 52, RGE. 25, W.4 M.

PENN WEST 3-4-52-25-4
EXISTING WELLSITE
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Power Transmission Tower
Anchor
Gate Post

DETAIL
SEE

AcresAREAS
WELLSITE

TOTAL

Hectares

x
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Power Pole PP

S.1/2 of S.W.1/4
SEC. 4-52-25-4
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SCALE: 1:1000

184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



 1 

Administra ve Decision Making in Alberta Surface Rights 

A Balancing Act  

DORIN LAND AND OILFIELD MANAGEMENT INC. 

Residential and Oil and Gas Development Can Co-Exist 

Licensing and  
Reclamation  

Decisions 

Compensation 
Decisions 

albertasurfacerights.net 

Appendix “A” 
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The Life Cycle of an Alberta Energy Project 

The licensing authority sets the parameters of Alberta energy projects, as proposed by energy developers. 

The Alberta Energy Regulator manages related environmental ma ers on oil and gas projects.  Alberta 
Environment assumes environmental responsibility related to u li es licensed by the Alberta U li es 
Commission, and for federal projects licensed by the Na onal Energy Board.  

Prior to the establishment of the Alberta Energy Regulator in 2012, pursuant to the Responsible Energy 
Development Act, licensing, environmental, and compensa on issues were administrated by various 
different boards.   

Since the early days of oil and gas explora on in Alberta, there have been numerous changes as to 
which Alberta authori es possessed jurisdic on to decide various issues, at various mes.   

The result is many licensing, right of entry, and environmental decisions are literally stuck in the past. 

Project Phases 

Pre‐Project Planning:  The applicant for a licence or approval is required to plan the project.  Par cipant 
involvement, which con nues over the full life cycle of the project, is to commence at this point.  The 
applicant is required to explain the project and address the concerns of all stakeholders. 

Obtain all Necessary Approvals:  The approval process begins with applica ons filed with applicable 
agencies, and an applica on filed with the correct licensing authority with jurisdic on to approve the 
project and the related surface area. 

 Applica ons should be complete and should fulfill all legislated and regulatory requirements. 
Applica ons should be rejected for incompleteness, because rejec on does not preclude the 
applicant from filing another applica on that fulfills all requirements. 

 Stakeholders must be provided with a reasonable opportunity to know and address the issues ‐ to 
object to the project ‐ par cularly on reasonable grounds. 

 When there are no objec ons, it is reasonable for the licensing authority to approve the 
project. 

 If reasonable objec ons are raised, these should be dealt with by the applicant and/or the 
licensing authority (a hearing, conducted by way of written submissions or an oral 
proceeding,  may be necessary). 

Seek and Obtain Surface Rights of Entry:  The operator must nego ate in good faith with the surface 
owner, to obtain a right of entry upon the surface area approved by the licensing authority.  The operator 
may apply for a right of entry order to conduct approved operations on the surface only in the event good 
faith nego a ons do not result in a right of entry by private agreement with the surface owner. 

Opera onal Phase:  Throughout the opera onal phase of all energy projects, it is up to the operator 
to ensure that all necessary approvals and legal rights of entry have been obtained, remain in place, 
and do not expire, par cularly when circumstances change. 

Conserva on and Reclama on of the Surface:  Provided the owner is being compensated on an ongoing 
basis, the operator may delay conserva on, reclama on, and cer fica on of the surface as having been 
reclaimed, mandatorily required by law, until the project is abandoned.  Absent ongoing compensation, 
immediate reclamation and certification of taken or disturbed lands, or environmental protection orders or 
other governmental direc on compelling the operator to do so, are required. 

222



 3 

How is Compensa on Determined? 

The most common ques on we are asked is:  How is surface rights compensa on determined? 

There are almost as many answers to the ques on as there are stars in the sky.   

Appraisal experts, operators, landowners, and the Surface Rights Board struggle to simplify determina ons 
of compensation.  They have traditionally done so by reliance on various appraisal principles, expert 
tes mony, and established case law.  “What the neighbor gets” is far too o en the benchmark used. 

In our view, par cularly related (but certainly not limited) to urban land cases, important aspects of 
the statutory scheme have always been overlooked. 

Ma ers being overlooked, or to which insufficient considera on is given, include the following: 

 Differing Means of Obtaining Surface Rights of Entry:  Private agreements gran ng rights of 
entry by way of landowner consent (surface leases, right of way or easement agreements, 
work space agreements, etc.) are not the same as right of entry orders issued by the Surface 
Rights Board.   

 The Role of the Licensing Authority as to Compensa on:  The licensing authority does not 
appreciate the incredible importance or significance of its role in compensation determinations.  
Compensa on (to be paid by operators to landowners and occupants by law, based almost 
en rely on licensing decisions) is literally a dirty word or term, not to be men oned in an AER 
proceeding, which absolutely should not be the case. 

 Prohibited Activities:  No operator may conduct certain activities on any Alberta land.  
Conduc ng prohibited ac vi es under any circumstance cons tutes trespass (an entry on land 
that contravenes the provisions of the Surface Rights Act), which gives rise to unusual damages 
that a ract addi onal compensa on. 

 Ac vi es Exempt from the Need for a Licence, Permit or Approval:  Not all ac vi es contem‐
plated by the Surface Rights Act require approval by a licensing authority.  The Surface Rights 
Board does not appear to be aware of this cri cal fact and the related aspects of the statutory 
scheme. 

 Regulations Governing Separation Between Operations and Residences:  Numerous regulations, 
which govern when urban lands affected by oil and gas operations can and cannot be 
developed by law, have consistently been overlooked by the Surface Rights Board. 

Answers to the Ques on of How Surface Rights Compensa on is Determined: 

 First year compensa on is to be determined having regard to all applicable factors outlined in 
Sec on 25(1) of the Surface Rights Act. 

 Ongoing (annual or other periodic )compensa on is determined based on two of such factors: 

 In advance by es mate, for the next five‐year period (so the landowner is not out of 
pocket in rela on to the expropria on of his rights by the operator). 

 By way of reconsideration, when the assumptions made when estimating compensation in 
advance, were incorrect.  (When changes of circumstance are sufficient to warrant a review 
to ensure the landowner has not absorbed any losses whatsoever). 

 In the vast majority of cases, par cularly for urban takings of surface rights, compensa on is 
improperly determined.  Landowners often absorb losses they are indemnified from incurring. 
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What are the Purposes of Surface Rights Compensa on? 

Compensation, paid by an operator to a landowner or occupant of the surface of Alberta land, is patently 
for any actual imbalance of rights, arising from a licensing authority decision or approval. 

Without ques on, the Surface Rights Board is cognizant of the foregoing . 

Landowners, and licensing authorities in particular, are not necessarily aware of the foregoing, but certainly 
should be so aware.  Herein lies the nature of the problem, whereby some landowners are overcom‐
pensated, and those worst affected by improper licensing decisions are grossly undercompensated. 

If overcompensa on by an operator is acceptable to the operator, such is not the business of others 
(both par es have the right of review, if no review is triggered, all is deemed to be well). 

Under compensa on, under any circumstance, is patently an abuse of landowner rights. 

 

 

 

 

Burden of Proof 

Despite the facts that operators can force their way on to Alberta lands, which is why many landowners 
grant rights of entry to operators by private agreement, those en tled to be compensated for the 
effec ve expropria on of their rights (inherent in fee simple estate ownership of land) must prove 
their losses. 

However the burden of proof, related to certain compensation factors, or to show trespass by an operator, is 
not necessarily on the landowner. 

Each Case is Unique 

There is no longer a common law right of entry, which en tles a person to enter upon the surface of 
Alberta land to explore for or produce minerals, or to construct and operate a public u lity. 

The Surface Rights Act requires the operator to seek and obtain a legal right of entry, and for landowners 
to be properly compensated accordingly, in direct relation to what surface rights are taken by the operator, 
and which rights remain with the landowner (were not taken, or shall not be taken). 

The terms and condi ons of agreements and right of entry orders can vary.  Accordingly compensa on 
must vary from taking to taking, having regard to all circumstances including terms and condi ons. 

No two operators are the same.  Some operate safely and legally for the most part.  Many do not. 

Landowners are different people, with varying goals, knowledge, and land plans. 

Such are the reasons why there is a Surface Rights Board:  To settle compensation disputes between 
operators and surface owners and occupants, based on actual circumstances. 

Compensa on is to render the surface 
owner whole ‐ not out of pocket badly 

at any me ‐ for any losses arising 
from any decision of a licensing  

authority, to approve the conduc ng 
of surface ac vi es  

(governed by the Surface Rights Act)  

on Alberta land . 

Compensa on 
should not unfairly 
enrich the surface 

owner.   

Landowners are en tled 
to be compensated for all 

losses they can prove. 
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Compensa on Factors the Surface Rights Board May Consider 

Compensa on required to compensate surface rights owners for first year or ini al period losses, and 
for any ongoing  or recurring losses, should be considered. 

First Year (Ini al Period) Compensa on 

In determining compensa on for the first year of a force‐taking of surface rights, the Surface Rights 
Board may consider all of the factors set out in Sec on 25(1) of the Surface Rights Act listed below. 

Ongoing Compensa on (if Applicable) 

Ongoing (annual or other periodic compensa on) is to be determined having regard to only two of 
such factors, which are commonly referred to as “loss of use” and “adverse effect”.  However,  
the provisions of the Environmental Protec on and Enhancement Act, which also protect landowners’ 
rights to have clean land revert back to them when opera ons cease, are also factors. 

Compensa on Factors Set out in the Surface Rights Act 

The best way to state the compensa on factors to be considered is to quote the Surface Rights Act: 

25(1)  “The Board, in determining the amount of compensation payable, may consider 

(a)    the amount the land granted to the operator might be expected to realize if 

sold in the open market by a willing seller to a willing buyer on the date the right of 

entry order was made, 

 (b)    the per acre value, on the date the right of entry order was made, of the tled 

unit in which the land granted to the operator is located, based on the highest 

approved use of the land, 

 (c)    the loss of use by the owner or occupant of the area granted to the operator, 

 d)    the adverse effect of the area granted to the operator on the remaining land of 

the owner or occupant and the nuisance, inconvenience and noise that might be 

caused by or arise from or in connec on with the opera ons of the operator, 

(e)    the damage to the land in the area granted to the operator that might be 

caused by the opera ons of the operator, and 

(f)    any other factors that the Board considers proper under the circumstances.” 

Standard Procedure ‐ Compensate for Fair Market Value Losses 

It is standard procedure for the owner of the surface rights taken to be compensated for the value of 
the land at the me of the legal taking  (the effec ve date of the right of entry order or private agree‐
ment), at fair market value. 

For example if a 3.00 acre site is required, compensa on for  the site area, and any addi onal access 
road area, is to be for the full value of the land over the (indefinite) dura on of the agreement or right 
of entry order.  This is because the agreement or order gran ng rights of entry may not be terminated 
un l the land has been conserved and reclaimed, and cer fied as reclaimed by the government. 
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Standard Procedure ‐ Compensate for Loss of Use 

In certain circumstances, it is also standard procedure for the owner of the surface rights taken to be 
compensated for loss of use, by him (loss of use by the owner) of the area granted to the operator to 
conduct approved surface activities: 

 related  to losses suffered in the first year; and, 

 Related to losses suffered each and every year therea er un l the ac vity is abandoned and 
the land occupied to conduct any and all related ac vi es is cer fied as reclaimed. 

Loss of use compensa on is most o en determined by the use of remaining land ‐ lands surrounding 
the site for which rights have not been taken by or granted to the operator (still used by the owner). 

However in certain circumstances, particularly applicable to urban lands prime for residential development,  
loss of use can mean loss, by the owner, of the use of the area taken by the operator for its highest 
and best use (for example loss of use of the area by the owner for residen al land development). 

If the area taken for operations can still be used by the owner (farming over a pipeline) it would 
be inappropriate to compensate the landowner for assumed ongoing loss on a yearly recurring basis. 

Standard Procedure ‐ Compensate for Adverse Effect 

Adverse effect means the actual negative effect of taking the area required by the operator (to conduct only 
approved surface ac vi es), on remaining or surrounding lands, use of which is retained by the owner. 

No rights whatsoever of the owner are taken or diluted related to surrounding lands.   If the shape or 
loca on of the taken area for opera ons has an adverse impact on farming, land development, or any 
other use of “surrounding land”, these are compensable losses to be considered: 

 related to determina on of the first year or ini al period compensa on; and, 

 related to compensa on paid prior to each and every year therea er, un l the last ac vity is 
abandoned and the land occupied is cer fied as reclaimed and reverts to the landowner. 

Adverse effect damages can be classified as tangible and intangible losses.   

This is because: 

 For example, it is a ma er of judgment and conjecture to determine losses related to a devalua on of 
remaining land, arising from the existence of oil and gas operations taking place on a portion of 
overall lands (compensa on for intangible losses is determined by li le more than an educated 
guess). 

 Other adverse effect losses can be assessed with more accuracy.  If land surrounding an oil well for 
a given distance cannot be developed by law, and there is no other use for land so damaged, the 
adverse effect losses could be as high as 100% of the value of that por on of remaining land so 
adversely affected.  (An example of tangible adverse effect losses, which can be quan fied.) 

If a piece of remaining land is severed ‐ or cut off from the remainder of the tled parcel limi ng or 
affec ng its use ‐ the owner is en tled to claim and be paid for severance damages. 

Adverse effect in the first year (some mes at other mes), in the form of land devalua on arising from 
the taking (of surface rights), is o en referred to as injurious affec on (an expropria on term). 
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Standard Procedure ‐ Compensate for Nuisance and Inconvenience 

Nuisance and inconvenience caused to a surface owner or occupant, arising from opera ons (on the 
area granted), is a factor lumped into Sec on 25(1)(d) of the Surface Rights Act, which also deals with 
adverse effect.   Compensa on to be paid for these damages: 

 relates  to operational losses suffered in the first year; and, 

 relates to operational losses suffered each and every year thereafter, until the activity is abandoned 
and the land, occupied to conduct any and all related ac vi es, is cer fied as reclaimed. 

Damages of this nature should be assessed separately, having regard to the full nature of actual, including any 
changing, nature of operations on the area granted to the operator by agreement or by the Surface 
Rights Board.  Landowners are en tled to be compensated for: 

“nuisance, inconvenience and noise that might be caused by or arise from or in 
connec on with the opera ons of the operator.”  [Emphasis added.] 

Compensable damages in this category, which include poten al damages by way of inclusion of the 
word “might” in the statute, are almost never properly assessed, if they are actually assessed at all.   

Reasons for  failures to properly assess damages arising from the nature of opera ons are: 

 Engineers or other operator personnel rarely (if ever) testify at Surface Rights Board compensation 
hearings. 

 Most losses of surface owners are assessed by land appraisers, well versed in determining land 
values, but poten ally unaware of countless opera onal factors, and the statutory scheme 
governing such opera onal factors, which give rise to poten al and actual damages. 

 Experts on opera onal losses are not normally available to tes fy for landowners at Surface 
Rights Board hearings. 

 The nature of opera ons are o en not explained to landowners by operators (as required by 
the statutory scheme as a whole). 

 It is difficult to assess how much interac on between landowner and operator is required, and 
how any given operator will interact with the landowner.  (The need to interact with the operator 
is an opera onal loss of me, be er spend on other endeavors). 

 Licensing authori es are to mi gate opera onal damages suffered by any landowner, but 
often do not do so.  Compensation assessed on a forward‐looking basis always includes 
an assumption that safe and regulatory compliant opera ons will by the only type conducted.  
Assump ons of such nature may or may not prove to be reasonable over me. 

Use of Assump ons is Inevitable but not Final 

Many assump ons reasonably made at the me compensa on is determined (in advance for the next 
five‐year period) turn out to be unreasonable or incorrect, when re‐assessed later.   

If the par es cannot agree on any necessary changes to be made to the rate of ongoing compensa on 
a er the fact (a forward looking determina on es ma ng losses performed earlier), the Surface Rights 
Board must intervene on request to ensure the landowner has absorbed no losses whatsoever. 
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Compensa on for Other (Miscellaneous) Losses  

Compensation Factor 25(1)(f) of the Surface Rights Act is extremely broad, and appears to be consistently 
overlooked by landowners.  Any factor that reasonably applies can impact initial or first year compensation. 

The Surface Rights Board, and therefore any two parties negotiating a right of entry by private agreement, 
may consider any other factor that they consider to be proper in the unique circumstances related to 
the land and licensing authority approval. 

We have been able to iden fy only two instances where the Surface Rights Board (or courts reviewing 
compensa on decisions) clearly considered factors other than those specifically listed in Sec on 25(1) 
of the Surface Rights Act; 

In Dorin and Dorin v. Dyco Petroleum Corp., [1980] No. A.J. 814, on appeal of compensa on 
decisions of the Surface Rights Board, Jus ce Moore (as he then was) of the Court of Queen’s 
Bench of Alberta found that the Board failed to consider mental anguish suffered by the landowners.  
He ordered an addi onal award. 

In the ma er of Access Pipeline Inc. v. Rizzoli, 2010, CanLII 98503 (AB SRB), the Surface Rights 

Board commented that it was en tled to award exemplary damages under Sec on 25(1)(f) of 

the Surface Rights Act, but declined to do so, in essence because there was no evidence that 

the operator acted out of malice. 

Achieving the Necessary Balance of Rights 

The Alberta Energy Regulator (AER) and the Surface Rights Board have mandates to balance the rights 
of mineral owners with those of surface owners.  This is because: 

 Land tles in Alberta are split tles as recognized by the AER.  There is a cer ficate of tle (or 
tles) for the surface and a separate tle (or tles) for underlying minerals. 

 The mineral owner is en tled to acquire a right of entry to the surface to access underlying 
minerals by way of the Surface Rights Act.  No person that does not legally possess a right to 
the minerals may access any mineral or seek or exercise a right of entry pursuant to the provi‐
sions of the Surface Rights Act or any previous legisla on (the Right of Entry Arbitra on Act 
prior to 1972). 

This means that, unless an applicant for a well licence owns the minerals (normally oil and gas), the 
person who applies for or holds a well license has no standing before the AER or the Board, and possesses 
no rights whatsoever, unless the minerals owned by others pursuant to a cer ficate of tle are leased 
by the well licence seeker or holder, by way of a wri en contract with the registered mineral owner. 

Legislators provided tools to licensing bodies and the Compensation Board whereby these administrative 
bodies must carry out their simple two‐part collec ve mandate to balance subsurface and surface 
rights: 

1. The Common Tools:  Terms and condi ons in approvals, licenses, and permits issued by the 
Alberta Energy Regulator and in right of entry orders issued by the Surface Rights Board are 
the common tools to be used to par ally balance the rights of mineral and surface owners. 

2. Compensa on:  The owner or lessee of the minerals must compensate the owner of surface 
rights and/or the occupant of the surface for any and all remaining/changing imbalances of rights. 
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Rights are Balanced Prior to a Project 

 

 

 

 

 

 

 

Issuance of a Licence, Permit, or Approval 

Upon issuance of a licence, permit, or approval by the AER (or Alberta Utilities Commission) the balance of 
rights is upset in favour of the mineral owner/lessee. 

It is the no onal or forced‐taking of surface rights inherent in fee simple estate ownership of land, by 
way of a licensing decision, that gives rise to the legal requirement for the approval holder to compensate the 
surface owner and/or occupant of the affected tled parcel of land. 

Compensa on paid is for the remaining imbalance of rights, which could not be dealt with by way of 
terms and condi ons of a licence, permit, or approval or the agreement or order gran ng the surface 
right of entry. 
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Monetary Compensa on 

Ini al period (first year) and in some instances ongoing compensa on is paid to by the Operator to the 
surface owner and/or occupant to re‐balance the rights of the par es, as shown below 

 

 

 

 

 

 

 

 

 

 

 

 

 

The amount of compensation to be paid and whether or not ongoing compensation is necessary depend 
on numerous factors.  Which rights are taken and for how long are the main factors.  Simplified: 

 A person needs to acquire a lot of rights to conduct a facility or tank ba ery opera on, and in do‐
ing so the person addi onally takes on various responsibili es, including law enforcement respon‐
sibili es, which must be met to con nue to possess a right to remain on the land and before the 
Operator has the right to leave or cease paying the owner for use of the land. 

 Fewer rights are needed, but must s ll be acquired, to drill and operate an oil or gas well, which 
also carries fewer associated legal responsibili es (compared to a taking for a tank ba ery), which 
must be met to con nue to possess a right to remain on the land and before the Operator has the 
right to leave or cease paying the owner for use of the land. 

 Fewer rights are needed, but must s ll be acquired, to operate a power line or pipeline, which op‐
era ons do not require regular entries upon the surface of the subject por on of a tled parcel 
within which all opera ons (including those referenced above) are to be confined. 

 The taking of rights for an indefinite period gives rise to the requirement to compensate the owner 
for all associated damages (surface owners have no control of when the entry will terminate) as if 
the taking were an actual expropria on (as opposed to a no onal taking of rights). 

 In addi on to opera ng safely and legally within legal boundaries of the por on of overall lands 
(the tled parcel) acquired by a no onal or forced taking or by trespass (“Specified Land”), the 
Operator has the sole legal responsibility to conserve and reclaim all Specified Land, whereby: 

 No surface lease or right of way acquired can be surrendered un l a reclama on cer fi‐
cate has been issued in respect of all Specified Land;  

 The issuer of environmental protec on orders must ensure Specified Land used by 
way of trespass by an Operator is conserved and reclaimed; and, 

 The Surface Rights Board may not terminate (but may rescind) a right of entry order un‐
l a reclama on cer ficate has been issued in respect of Specified Land. 
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Change of Circumstance and Reconsidera ons 

Compensa on paid on an ongoing basis is to be based on the factors set out in Sec ons 25(1)(c) and 
25(1)(d) of the Surface Rights Act: 

 Es mated in advance every five years, normally by way of an amount to be paid annually. 

 To be paid un l a reclama on cer ficate issued. 

When circumstances change so that they differ from: (1) terms and conditions in a licence/right of entry or, 
(2) any assumptions used to estimate a rate of ongoing compensation paid for “loss of use” of site area by 
the owner or occupant, “adverse effect” to remaining or surrounding land, or “noise nuisance, and incon‐
venience that might arise from operations conducted, a compensable imbalance of rights is created.   

In such instances 
the par es should 
a empt to agree 
to increase or 
reduce the rate of 
ongoing compen‐
sa on. 

When agreement, 
cannot be reached 
a party may file an 
applica on with 
the Surface Rights 
Board. 

 Such Board must  
arbitrate the  
dispute and adjust 
the previously  
es mated rate of 
annual or other 
periodic compen‐
sa on. 
 
Reconsidera on 
provisions in  
Sec on 29 of the 
Surface Rights Act 
apply when: 

 there is no 
rate of annual or 
other periodic 
compensa on, or 

 a previous 
Board order 
should be varied. 
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 PREFACE, PREAMBLE, ACKNOWLEDGEMENTS 1 

 

Preface 

The Safety Codes Council is the body responsible for the development and maintenance of this 
Code and discharges this responsibility through the Electrical Sub-Council. The Electrical Sub-
Council has struck a working group, the Oil and Gas Code working group, to provide expert 
advice and recommendations for amendments to the Code. The Electrical Sub-Council has 
endorsed this fifth edition of the Code for Electrical Installations at Oil and Gas Facilities on 
November 3, 2014. This fifth edition supersedes the previous edition published in 2013. 

This Code is designed in the same format as the Canadian Electrical Code, Part I, hereinafter 
referred to as the CEC. The numbering system is equivalent to a separate Section of the CEC, 
and this Code is intended to be supplementary to, or amendatory of, the CEC as indicated in the 
Scope. Appendix B19 is the equivalent of Appendix B in the CEC and formatted in the same 
way. Diagrams B19 form part of Appendix B19. Annex J19 is designed as an additional Annex 
to Appendix J of the CEC. Since this Code is supplementary to, or amendatory of, the CEC, all 
other Appendix B or Appendix J notes in the CEC are valid. Appendix C19 consists of the 
Organization and Rules of Procedure for the working group on the Code for Electrical 
Installations at Oil and Gas Facilities approved by the Electrical Sub-Council. Appendix D19 
consists of engineering guidelines for determining area classification. 

Changes from the last edition of this Code are expressed with a triangle (∆) where a 
requirement has been added or amended and a “no” symbol (∅) where a requirement has been 
deleted.  

Preamble 

Locations where flammable gases or vapours may occur are classified as Zone 0, Zone 1 and 
Zone 2 locations in Section 18 of the CEC and Divisions 1 and 2 in Appendix J of the CEC, 
depending on the frequency and duration of the occurrence of flammable quantities of these 
gases or vapours. Hazardous area classification is the process of determining which parts of a 
facility are hazardous and dividing them properly into zones or divisions to allow appropriate 
wiring methods and selection of electrical equipment. It is the responsibility of the owners of 
facilities to ensure that the facilities are properly classified according to the definitions of the 
CEC. There are various industry-recommended practices that will help users determine the 
proper area classification for their facilities. Some of these are referenced in Appendix B of the 
CEC and Appendix D19 of this Code. 

The Code for Electrical Installations at Oil and Gas Facilities (hereinafter referred to as the O&G 
Code) is to be used to determine the minimum area classification requirements for select oil and 
gas facilities where an area has not been classified and documented by a licensed engineering 
professional*. It remains the responsibility of the facility owner to determine that the O&G Code 
requirements are adequate for each installation. Area classification determined by a licensed 
engineering professional supersedes the minimum area classification requirements in the O&G 
Code. 

* A “licensed engineering professional” is an individual licensed to practice engineering in the 
respective Canadian Provinces and Territories.

Δ 
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Section 19 – Oil and Gas Facilities 

Scope 

19-000 Scope (see Appendix B19) 

(1) This Code applies to electrical installations used in the search, transmission, or production 
of oil, natural gas and related hydrocarbons. 

(2) This Code does not apply to electrical installations used in: 

(a) petroleum refineries; 

(b) petrochemical facilities; 

(c) gas distribution systems operated by a gas utility at a pressure of 700 kPa or less 
for the purpose of distributing gas to consumers in all or part of a municipality; or 

(d) fuel supply systems for equipment. 

(3) Rules 19-100 to 19-108 of this Code do not apply to installations where a licensed 
engineering professional classifies the work area in accordance with the Canadian 
Electrical Code and provides authenticated documentation. 

(4) This Code is supplementary to, or amendatory of, the requirements of the CEC. 

(5) For additions, modification, or renovations to, or operation and maintenance of existing 
facilities employing the Division system of classification, the continued use of the Division 
system of classification shall be permitted. 

(6) Where the Division system of classification is used, as permitted by Subrule (5), the rules 
found in Annex J19 shall apply. 

19-002 Interpretation 

This Code and any standards referenced herein do not make or imply any assurance or 
guarantee by the authority adopting this Code with respect to life expectancy, durability or 
operating performance of equipment and materials referenced herein. 

General 

19-050 Grounding 

A ground detection device is not required for the ungrounded secondary circuit of a supply 
transformer for a single downhole submersible oil pump. 

19-052 Installation of Electrical Equipment (see Appendix B19) 

(1) Flexible cord or portable power cable shall be permitted at drilling and servicing sites or oil 
and gas wells, provided the flexible cord or portable power cable: 

(a) is suitable for exposure to oil and wet locations;  

(b) is supported, protected or located in a manner that prevents mechanical damage; 
and 

(c) otherwise complies with the requirements of CEC Rules 18-122 and 18-160. 

(2) A lockable switch in the control circuit of the motor contactor for DC traction motors on 
drilling and servicing rigs shall be permitted to be used as the disconnecting means 
required by Section 28 of the CEC where the switch is located at the motor contactor. 

(3) Lighting fixtures and portable equipment shall be supported independently of the cord and 
protected from mechanical injury by guards or equivalent means. 

∅ 

Δ 
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 SECTION 19 – OIL AND GAS FACILITIES 7 

 

(4) A combination motor controller shall be permitted to be used as service equipment for a 
single oil well pump. 

Classification of Oil and Gas Facilities 

19-100 Hazardous Area Classification (see Appendices B19 and D19) 

Where a facility has not been classified by a licensed engineering professional as defined in 
Rule 19-000(3), or satisfactory evidence of a licensed engineering professional’s involvement is 
not available to the inspection authority having jurisdiction, Rules 19-102 to 19-108 shall be the 
minimum requirement. 

19-102 Common Classifications for Oil and Gas Facilities (see Appendix B19) 

(1) The following are Zone 0 hazardous locations: 

(a) the vapour space inside enclosed vessels or tanks containing a substance capable 
of producing an explosive gas atmosphere; 

(b) the area within 0.5 m around an atmospheric vent venting from a Zone 0 area; 

(c) a minimum area of 0.5 m around an equipment process vent; and 

(d) the area within 0.15 m around an instrument or control device vent. 

(2) The following are Zone 1 hazardous locations: 

(a) the interior of enclosed areas housing tanks, pumps, valves, flanges, or other 
equipment that is a potential source of leakage of flammable liquid, gas, or vapour, 
with the exception that shed-type enclosures shall be permitted to be Zone 2 
hazardous locations when open on 3 sides from grade to roof level and roof 
ventilators are provided where lighter-than-air gases may accumulate; 

(b) the interior of enclosed areas, any part of which is located in a Zone 1 hazardous 
location, unless the enclosed areas are separated from the classified area by a 
vapour-tight barrier; 

(c) any pit, depression, or area below grade in a Zone 2 hazardous location where 
flammable liquids or flammable heavier-than-air gases and vapours may 
accumulate; 

(d) the area within 1.5 m of a tool launcher/receiver opening or other similar facility; 

(e) the area around atmospheric vents: 

(i) for 1.5 m when venting from a Zone 1 area; or 

(ii) between 0.5 m and 1.5 m when venting from a Zone 0 area; 

(f) a minimum area of between 0.5 m and 1.5 m around an equipment process vent; 
and 

(g) the area between 0.15 m and 0.5 m around an instrument or control device vent. 

(3) The following are Zone 2 hazardous locations: 

(a) outdoor areas within 3 m in any direction of a potential source of leakage of 
flammable liquid, gas, or vapour multiplied by the appropriate pressure adjustment 
factor in Table 1; 

(b) outdoor areas within 3 m of the outer confines of enclosed areas that are Zone 1 
hazardous locations, plus an additional horizontal distance of 4.5 m to a height of 
600 mm above grade level where flammable liquids or flammable heavier-than-air 
gases and vapours may accumulate, unless the outer confines of the enclosed area 
are vapour-tight; 

Δ 
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(c) the area within 3 m in any direction of any flammable gas or liquid storage vessel or 
tank and where flammable liquids or flammable heavier-than-air gases and vapours 
may accumulate: 

(i) the area within an additional horizontal distance of 4.5 m to a height of 600 
mm above grade level, or 

(ii) when a dike is provided, the area within the perimeter and extending up to the 
top of the dike; 

(d) the interior of enclosed areas, any part of which is located in a Zone 2 hazardous 
location, unless the enclosed areas are separated from the classified area by a 
vapour-tight barrier; 

(e) the area between 1.5 m and 3 m of a tool launcher/receiver opening or other similar 
facility; 

(f) the area around atmospheric vents: 

(i) for 3 m when venting from a Zone 2 area; or 

(ii) between 1.5 m and 3 m when venting from a Zone 1 or Zone 0 area; 

(g) a minimum area of between 1.5 m and 3 m around an equipment process vent; and 

(h) the area between 0.5 m and 1 m around an instrument or control device vent. 

(4) Notwithstanding 19-102(3)(a), the area within 3 m around screwed connections, flanges, 
block valves, check valves, headers, and manifolds in outdoor areas shall be classified 
Zone 2, and the application of the pressure adjustment factor in Table 1 shall not be 
required. 

Table 1 - Pressure Adjustment Factor 

Description Typical Services Pressure Range (kPa) Adjustment Factor 

Low Pressure 

LP Separation, Free Water 
Knock Out, Bad Oil Tank, 
Vapor Recovery Unit, fuel 
system, etc. 

0 kPa – 5102 kPa 
(Typical ANSI 300 Class 
flange and below rating at 
40°C) 

1.0 

Medium Pressure 
MP (Medium Pressure) 
Separation, gas 
compression, etc. 

> 5102 kPa to 9928 kPa 
(Typical ANSI 600 Class 
flange rating at  40°C)  

1.5 

High Pressure 

HP Separation, manifold, 
Flow Line, gas compression, 
dehydration, metering, 
export, etc. 

> 9928 kPa 
(Typical ANSI 900 Class 
and above flange ratings at  
40°C) 

2.5 

19-104 Supplemental Classifications for Oil and Gas Drilling and Servicing Operations 

(see Appendix B19) 

(1) The following are Zone 1 hazardous locations: 

(a) the area in the mud tank above the mud level to the top of the tank; and 

(b) the area within 1.5 m around the shale shaker. 

(2) The following are Zone 2 hazardous locations: 

(a) the interior of enclosed areas housing reserve or premix tanks containing normal 
well-kill fluids; 

(b) the interior of enclosed areas housing open-mixing or solids-control apparatus; 

(c) areas within 3 m of mud tanks located outdoors; 

(d) the area between 1.5 m and 3 m of shale shakers located outdoors; 

Δ 

Δ 

Δ 

Δ 
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(e) for areas above rig floors: 

(i) the entire area above an enclosed rig floor to 3 m or the top of the enclosed 
area, whichever is greater; or 

(ii) within 2 m horizontally of the centre of the well to a height of 3 m, where the 
rig floor is of the open type (not enclosed); 

(f) for areas below rig floors: 

(i) the entire area under an enclosed substructure; or 

(ii) within 2 m horizontally of the centre of the well where the substructure is of the 
open type; 

(g) the area within 2 m horizontally of the centre of the well and 3 m vertically of the 
uppermost well bore opening where a rig floor is not provided; and 

(h) the area within the choke manifold building. 

19-106 Supplemental Classifications for Oil and Gas Wells (see Appendix B19) 

(1) The area within 1.5 m in any direction of a casing vent where explosive gas atmospheres 
are present under normal operation is a Zone 1 hazardous location. 

(2) The following are Zone 2 hazardous locations: 

(a) the area within 1.5 m in any direction of a casing vent where explosive gas 
atmospheres are not present under normal operation; and 

(b) the area between 1.5 m and 3 m in any direction of a casing vent where explosive 
gas atmospheres are present under normal operation. 

19-108 Supplemental Classifications for Water Flood and Disposal Systems (see 

Appendix B19) 

The following are Zone 2 hazardous locations: 

(a) the interior of enclosed areas housing produced-water injection wells; and 

(b) the interior of enclosed areas in which water produced in conjunction with crude oil 
or fresh water containing gas is stored or processed, or is subject to pumping 
operations. 

Δ 

Δ 
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Appendix B19 

Notes on Rules 

Note: This Appendix is an informative (non-mandatory) part of this Code. 

The notes and diagrams in this Appendix are for information and clarification purposes only and 
apply to the following rules: 

Rule Note 

19-000 Scope Persons using this Code should be aware of other regulatory requirements, such as in 

the areas of energy, occupational health & safety and environment. 

See also Canadian Electrical Code (CEC) Appendix J and CEC Appendix B notes on 

Rules 18-000, 18-002 and 18-006. 

It is not intended that Rule 19-000(2)(d) exempt fuel supply systems from being 

classified, but rather to indicate that they are not covered by this Code. Certain fuel 

supply systems may be classified, just as certain areas of refineries are classified. 

Where installations are not covered by this Code [19-000(2) (a) to (d)], sound 

engineering principles should be applied to determine if an installation should be 

classified in accordance with Rules 18-004 and 18-006 of the CEC. 

 

19-000(3) A “licensed engineering professional” is an individual licensed to practice 

engineering in the respective Canadian Provinces and Territories. 

Area classification should be carried out by those who are familiar with the process 

and the equipment along with safety, electrical, mechanical, and other qualified 

engineering personnel who understand the relevance and significance of the 

properties of hazardous materials. 

Due to the nature of hazardous locations and the risk of fire and explosions 

associated with them, engineering or specialist involvement by various individuals 

who understand the relevance and significance of the properties of hazardous 

materials, and who are familiar with the process and equipment, is essential to ensure 

that the appropriate measures are taken to mitigate the hazard. For a small or simple 

facility this may be a single discipline, whereas for a large or complex facility, this 

may involve more than one discipline, such as electrical, mechanical, process, safety, 

and operations specialists. 

 

19-052 This rule allows for additional situations not specifically addressed in the CEC. 

Users should give careful consideration to electrical installations where adverse 

conditions expose electrical equipment to a corrosive environment or to excessive 

moisture. The nature of activity at oil well servicing or drilling operations (i.e., 

equipment subject to splashing or direct streams of water) may require the use of 

“Type 4” enclosures, “type TE” motors or equivalent. For additional information on 

IEC Ingress Protection (I.P.) designations, refer to IEC Standard 529 and CEC 

Appendix B note to rule 18-106(5). 

 

19-052(1) The use of flexible cord at drilling and servicing sites or oil and gas wells is intended 

to handle situations where fixed wiring methods cannot provide the necessary degree 

of movement when fixed or mobile electrical equipment must be moved frequently. It 

Δ 
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Rule Note 

is not intended to be a substitute for fixed wiring. 

Excessive use of flexible cord or portable power cable is to be avoided. 

 

19-052(4) The use of a combination motor controller as service equipment for a single oil well 

pump may be appropriate where the utility has no meter, or where the supply service 

requirements of the CEC permit “hot” metering installations. The supply authority 

should be consulted for metering requirements. 

When a small auxiliary load must also be supplied, a single feeder may be “tapped 

off” the combination motor controller from the load side of the main disconnecting 

means, in compliance with Rules 12-3032(2) & 14-100 of the CEC and provided the 

terminal is approved to accommodate the tap conductor. When adding an auxiliary 

load, consideration should be given to the main overcurrent device and the feeder or 

service conductors of the combination motor controller to ensure they are properly 

sized. 

19-100 This rule recognizes the expertise of a licensed engineering professional in classifying 

Oil and Gas facilities. The licensed engineering professional must be experienced in 

determining area classifications for hazardous locations as outlined in Rule 18-006 of 

the CEC, and knowledgeable in using industry-recognized standards and 

recommended practices. (See notes on Rule 18-006 in Appendix B of the CEC.) 

Without engineering involvement, the requirements for classifying hazardous 

locations in Rules 19-102 to 19-108 are the minimum requirements. When applying 

these minimum requirements, users are advised of their responsibility to ensure that 

they are adequate for the installation. 

 

19-102 
19-104 
19-106 
19-108 

Rule 19-102 outlines area classifications for various installations that can be 

common to all types of oil and gas facilities. Rules 19-104 to 19-108 outline 

additional or supplemental area classifications for situations encountered at specific 

installations. 

The term “flammable” used throughout these rules with the words liquids, gases, and 

vapours should be taken in the context of the likelihood that these substances could 

create an explosive gas atmosphere. For more information on flammable liquids, 

gases and vapours, see American Petroleum Institute RP505 and NFPA Standard No. 

30. 

To aid in the application of these rules, see Diagrams B1 to B16. 

 

19-102 
(1)(b),(c),(d) 
(2)(e),(f),(g) 
(3)(f),(g),(h) 

To differentiate between different types of vents, the term is divided into three distinct 

categories: process equipment vents (e.g., pressure relief valves, blow-downs, etc.), 

instrument and control device vents (e.g., vents from gas actuated control devices, gas 

chromatograph vents, etc.) and atmospheric vents (e.g., building ridge vents, roof 

vents, tank vents, etc.). See American Petroleum Institute RP505 for further 

information. 

 

19-102 
(1)(c), (2)(f), & 
(3)(g) 

Classification requirements for process equipment vents are expressed in terms of 

absolute minimums. Criteria affecting classification of areas around process 

equipment vents in non-enclosed areas are diverse. Sound engineering judgement 

∅ 
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Rule Note 

should be applied for specific cases, but in no case should the classification be less 

than those in the referenced rules and those shown in Diagram B16. 

 

19-102(2)(a) When we interpret the requirement of roof ventilators for shed-type buildings, we 

should take into consideration the shape of the roof. In contrast to a gabled roof, flat 

roofs would not normally allow a significant accumulation of lighter-than-air gases 

unless the fascia or roof edge prevented those gases from dispersing. 

 

19-102(3)(a)  Higher pressures represent larger releases and possibly increased areas where a 

flammable mixture may exist after such a release is realized. Table 1 indicates 

Pressure Adjustment Factors that should be used to determine the appropriate hazard 

radii or distance of a classified area based on equipment operating in outdoor areas 

within the indicated pressure range. 

 

19-102(3)(d) When enclosed areas (with electrical equipment intended for non-hazardous 

locations) are located adjacent to a classified area, we should consider the boundary 

of the classified area as being an arbitrary line. Even though the enclosed area does 

not infringe upon the classified area, care should be taken to avoid locating them in 

close proximity to these areas, unless they have a vapour-tight barrier. American 

Petroleum Institute RP505 defines vapour-tight barrier as a barrier that will not 

allow the passage of significant quantities of gas or vapour at atmospheric pressure. 

A risk analysis by the Canadian Association of Oilwell Drilling Contractors has 

determined that the probability of an explosive gas atmosphere occurring in a 

“doghouse” located outside the hazardous area of a drilling rig floor (with or 

without winter enclosures) is less than 1 hour in 100 years. The less than 1 hour in 

100 years probability is the industry accepted norm for determining non-hazardous 

locations. For this reason, the “doghouse” located outside the hazardous area of the 

floor of a drilling rig is unclassified. Owners/operators may adopt policies that 

impose a more stringent wiring method as well as limit the type of equipment that can 

be used in the “doghouse.” 

19-102(4) For screwed connections, flanges, block valves, check valves, headers, and manifolds, 

the 3m Zone 2 area classification falls within the values for all pressures including 

high pressure as determined by Clause 10.6.4.1 and 10.15.1.1 of API Recommended 

Practice 505. Therefore, the pressure adjustment factors of Table 1 are not required 

to be applied to screwed connections, flanges, block valves, check valves, headers, 

and manifolds. 

A header or manifold is an assembly comprising pipe flanges, valves, and 

miscellaneous fittings used to collect or distribute a common fluid or gas to or from a 

multiple of flowlines. 

 

19-106 Rule 18-072 of the Canadian Electrical Code Part I requires that electrical 

equipment in contact with flammable fluids, such as connections to submersible 

pumps, be constructed or installed so as to prevent the migration of flammable fluid 

through the wiring system. Consequently, there should be no accumulation of 

flammable fluids in a junction box used for connection to a submersible pump 

downhole cable. 

Δ 

Δ 

Δ 

Δ 

Δ 
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Rule Note 

For existing installations (grandfathered) where the flammable fluid seal 

requirements are not in place, the original area classification would continue to 

apply. 

  
 

19-108 The water flood/water disposal situation as described by Rule 19-108 and shown in 

Diagram B15 assumes that water, in the course of its use, has been contaminated with 

flammable liquids or vapours but has gone through multiple stages of separation or 

filtration and is virtually non-flammable. However, such water flood/disposal 

equipment housed in enclosed areas are classified Zone 2 in the event that the 

filtration or separation process fails. Because the expected release rate from the 

water flood/disposal enclosed area is insignificant, the classification outside the 

water flood/disposal enclosed area is omitted in Diagram B15. 

Rule 19-108 can also assume situations where the water is likely to contain 

flammables due to process upset conditions but the associated equipment in the 

enclosed area is vented to the outside of the enclosed area. If equipment vents are not 

extended to the outside of the enclosed area, the area should be classified Zone 1. 

Rule 19-108 is not intended for situations where produced/processed water is likely to 

contain flammables on routine occasions, or where sizeable quantities of flammables 

could be released for extended periods. These types of situations call for proper 

engineering in accordance with Rule 19-000(3) or could alternatively be classified as 

a process facility in accordance with Rule 19-102. 

 

Δ 
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Appendix B19 Diagrams 

Diagram B1 – Service Rig 

(Sub-structure and rig floor are not enclosed) 

[See Rules 19-104(d) & (e)] 

 

 

 

 

 

 

  

Elevation View
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Diagram B2 – Drilling Rig 

[See Rule 19-104] 

 

 

 

 

  

Δ 

Elevation View
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Diagram B3 – Mud Tank Located Outdoors 

[See Rules 19-104(1)(a) & (b) and 19-104(2)(c) & (d)] 

 

 

 

 

 

 

 

 

Diagram B4 – Reserve or Premix Tanks in an Enclosed Area 

(Normal well kill fluids) 

[See Rule 19-104(2)(a)] 

 

 

 

 
  

Δ 
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Diagram B5 – Mud Tank in an Enclosed Area 

(Explosive gas atmospheres are present) 

[See Rules 19-102(2)(a) & (3)(b)] 

 

 

 

 

 

 

 

 

Diagram B6 – Solids Control Apparatus in an Enclosed Area 

(Mud-mix, De-sander, De-silter, etc.) 

[See Rule 19-104(2)(b)] 
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Diagram B7 – Wellhead in an Enclosed Area 

[See Rules 19-102(2)(a) & (3)(b)] 

 

 

 

 

 

 

 

Diagram B8 – Enclosed Area Adjacent to a Classified Area 

[See Rules 19-102(2)(b) & (3)(d)] 

 

 

 

Δ 
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Diagram B9 – Tool Launching or Receiving Installation 

(Outdoors) 

[See Rules 19-102(2)(d) & (3)(e)] 

 

 

 

 

 

 

 

Diagram B10 – Typical Wellhead 

[See Rules 19-102(2)(c) & (3)(a) and 19-106(1), (2)(a) & (b)] 
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Diagram B11 – Valves, Pumps, Manifolds, etc. 

(Outdoors) 

[See Rules 19-102(2)(c) & (3)(a)] 

 

 

 

Diagram B12 – Transmission or Process Facility 

[See Rules 19-102(2)(a), (b), (c) & (e), and (3)(b), (d) & (f)] 
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Diagram B13 – Storage Tank for Flammable Liquid 

[See Rules 19-102(1)(a) & (b), (2)(c) & (e), (3)(c) & (f)] 

 

 

 

 

Diagram B14 – Water Flood Disposal 

[See Rules 19-102(1)(a) & (b), (2)(c) & (e), (3)(c) & (f) and 19-108] 
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Diagram B15 – Process Vents and Instrument & Control Device Vents 

[See Rules 19-102(1)(c) & (d), (2)(f) & (g), (3)(g) & (h)] 
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Appendix C19 

Note: This Appendix is an informative (non-mandatory) part of this Code. 

THE WORKING GROUP ON THE CODE FOR ELECTRICAL INSTALLATIONS AT OIL AND GAS 

FACILITIES 

Organization and Rules of Procedure 

1. General 

1.1 

The working group on the Code for Electrical Installations at Oil and Gas Facilities (hereinafter 
referred to as the O&G Code working group) shall operate under the authority of the Electrical 
Sub-Council of the Safety Codes Council established under the Safety Codes Act. 

1.2 

The O&G Code working group shall be responsible for the development of the Code for 
Electrical Installations at Oil and Gas Facilities (hereinafter called the O&G Code), which shall 
consist of safety standards for electrical installations used in the search, transmission, or 
production of oil, natural gas, and related hydrocarbons. 

2. O&G Code Working Group 

2.1 Terms of Reference. The O&G Code working group shall be responsible for: 

(1) Recommending the adoption of amendments to the O&G Code; 

(2) Determining the form and arrangement of the O&G Code; 

(3) Interpreting the O&G Code; 

(4) All policy matters related to O&G Code working group development work;  

(5) Setting up procedures that will facilitate feedback from industry, users, and others to the 
O&G Code working group on the O&G Code; and 

(6) Establishing and maintaining liaison with the Electrical Sub-Council and other national and 
international organizations concerned with safety standards for electrical installations used 
in the search, transmission, or production of oil, natural gas, and related hydrocarbons. 

2.2 Structure 

2.2.1 The O&G Code working group shall consist of: 

(1) Members as specified in Clause 2.3; 

(2) A Chair who is a member of the Electrical Sub-Council shall serve at the pleasure of the 
Electrical Sub-Council; 

(3) An O&G Code Coordinator appointed by the Electrical Sub-Council and acceptable to the 
O&G Code working group. 

2.3 Members 

2.3.1 The Chair of the O&G Code working group shall appoint the working group members. 
Requests for membership shall be directed through the O&G Code Coordinator, who shall 
coordinate such requests with the working group Chair. 

2.3.2 The O&G Code working group shall be composed of members selected from the oil and 
gas industry representing the viewpoints of: 

(1) The Electrical Sub-Council 
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(2) Corporations 

(3) Drilling Contractors 

(4) Electrical Contractors 

(5) Designers/Engineers 

(6) Safety Codes Officers 

(7) Others as determined by the O&G Code working group 

2.3.3 It is further recommended that: 

(1) The O&G Code working group be composed of not more than 10 members; 

(2) At the discretion of the working group Chair, the number of members be increased if 
further representation is required; 

(3) At least 1 member of the working group in addition to the Chair be from the Electrical Sub-
Council; 

(4) At least 1 member of the working group be from a regulatory authority; and  

(5) Not more than one-third of the membership be from any one category. 

2.3.4 Members may be nominated by the interest or organization they represent, and their 
appointment shall be subject to the approval of the Chair of the O&G Code working group. 

2.3.5 Members shall participate actively in the work of the O&G Code working group. 

2.3.6 The Chair of the O&G Code working group, after consultation with the nominating interest 
and the O&G Code working group, may direct removal of a member who: 

(1) Fails to respond promptly and appropriately to working group correspondence; or 

(2) Fails to be actively and appropriately involved in the work and responsibilities of the 
working group. 

2.3.7 The O&G Code working group should consult with individuals or organizations outside the 
membership of the O&G Code working group when specific data or information may be 
required. Experts on specific subjects may be asked to attend meetings of the working group, or 
to submit special data or information to the working group for its use. 

2.3.8 The Chair of the O&G Code working group may set up Task Groups to study and report 
on specific problems. Task Groups may include individuals having expertise not available within 
the working group. 

2.3.9 Members of the O&G Code working group shall be provided with the names and contact 
information of the other members of the working group. 

2.3.10 The Chair of the O&G Code working group should periodically review the performance of 
each member of the working group, and decide on any changes to the working group 
membership. Consideration should be given to the calibre of responses to correspondence, 
promptness in responding to requests for comment, and attendance at meetings. 

2.3.11 Members of the O&G Code working group should review, on a continuing basis, the O&G 
Code for which they are responsible, and initiate proposed amendments where considered 
desirable. 

2.4 O&G Code Working Group Operation 

2.4.1 After receiving a proposal from the O&G Code Coordinator, the Chair shall review the 
proposal and shall submit it to the O&G Code working group members. 

2.4.3 Meetings shall be held as necessary. 

259



 APPENDIX C19, ORGANIZATION AND RULES OF PROCEDURE 25 

 

2.4.4 Decisions at meetings or through correspondence shall be based on the consensus 
principle. 

NOTE: As defined by the Standards Council of Canada in CAN-P-2E, consensus in standardization practice 
is achieved when substantial agreement is reached by concerned interests involved in the preparation of a 
standard. Consensus implies much more than the concept of a simple majority, but not necessarily 
unanimity. 

2.4.5 The Chair of the O&G working group shall report the recommendation of the working 
group on the proposal to the O&G Code Coordinator. 

2.4.6 O&G Code working group reports should make use of the standard format (see Annex A) 
and should include, in addition to the proposal, the name of the submitter and the affiliation, the 
reason for the proposal, a summary of the working group's deliberations, and the working 
group's recommendation. 

2.4.7 The working group's deliberations should include the comments of any members who may 
not be in agreement with the recommendation. 

2.4.8 The O&G Code Coordinator shall submit the working group report to the Electrical Sub-
Council for approval. 

3. Requests for Amendments to the O&G Code – General 

3.1 A request for an amendment to the O&G Code may be submitted to the O&G Code 
Coordinator by any person, organization, or working group (see Annex B). 

3.2 A request for an amendment to the O&G Code shall include a specifically worded proposal, 
together with reasons for the proposal and supporting data. The wording to be added, changed, 
or deleted shall be submitted in such a way that the intent is clear. An unclear proposal may be 
returned to the submitter by the O&G Code Coordinator after consultation with the Chair of the 
O&G working group. 

3.3 The O&G Code Coordinator shall assign a subject number and shall submit the request to 
the Chair of the O&G Code working group for the preparation of a report and recommendation 
by the working group (see Clause 2.4). 

4. Approval of Amendments to the O&G Code 

4.1 Electrical Sub-Council Approval 

4.1.1 General 

4.1.1.1 In reviewing amendments to the O&G Code, the Electrical Sub-Council shall act without 
regard to the individual viewpoint of the interest they represent in respect to detailed 
considerations. In approving amendments, the Sub-Council signifies that: 

(1) The amendment satisfies the intent; 

(2) The amendment has been subjected to proper procedures; and 

(3) As far as it is aware, the amendment does not conflict with other amendments. 

4.1.1.2 In addition to the criteria given in Clause 4.1.1.1, members may vote on the technical 
adequacy of an amendment. Any points raised by the members shall be dealt with by the O&G 
Code working group. 

4.1.2 Electrical Sub-Council Approval 

4.1.2.1 The usual procedure shall be for the Chair of the O&G Code working group to move 
affirmation of the O&G Code working group's recommendation. The recommendation shall be 
considered approved, provided at least 50% of the total voting Council membership voted 
affirmative. 
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5. Interpretation of the O&G Code 

5.1 Interpretation of the O&G Code shall be a function of the O&G Code working group in 
accordance with Clauses 5.2 to 5.9. 

5.2 Requests for interpretation shall be submitted in writing to the O&G Code Coordinator in the 
form of a question that can be answered by a categorical "yes" or "no." 

5.3 The request shall make specific reference to the relevant Rule or Rules and shall provide an 
explanation of circumstances surrounding the actual field situation. 

5.4 Requests for interpretation shall not be accepted for: 

(1) The suitability of isolation or guarding; or 

(2) Items that involve an intimate knowledge of the installation rather than the meaning of the 
Rule. 

5.5 The O&G Code Coordinator shall refer the request for interpretation to the O&G Code 
working group. 

5.6 Interpretations shall be based on the literal text and not on the intent.  

5.7 The O&G Code working group shall present a recommended interpretation to the Electrical 
Sub-Council for vote. Voting shall be in accordance with Clause 4. 

5.8 The results of the voting shall be made known by the O&G Code Coordinator to the 
Submitter and to the O&G Code working group. 

5.9 Interpretations may be published in "STANDATA." 

6. Code Format and Rule Terminology 

6.1 The O&G Code shall follow the “Code Format and Rule Terminology” requirements of 
Appendix C, Clause 12 in the Canadian Electrical Code, Part I. 
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Annex A 

Code for Electrical Installations at Oil and Gas Facilities 
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Appendix D19 

Note: This Appendix is an informative (non-mandatory) part of this Code. 

Engineering Guidelines for Determining Area Classifications 

1. Intent 

The intent of this guideline is to promote awareness of the various industry codes, standards, 
and recommended practices that are available and can be used when performing area 
classification studies. These references provide extensive information for many types of facility 
situations that are commonly encountered in the Canadian oil and gas industry; however, 
knowledge and experience concerning the application of these codes, standards, and 
recommended practices is also needed in order to properly apply them to a given situation. This 
guideline intends to identify, at a high level, the most common considerations that need to be 
addressed when performing an area classification. 

2. Stakeholders 

This guideline is focused on those engineering and design requirements that are essential for 
proper area classification, but also identifies requirements which affect other stakeholders, such 
as original equipment manufacturers, installers, inspectors, operations, safety, and maintenance 
personnel. Aside from these obvious stakeholders, there are other stakeholders who may be 
impacted by the area classification or require access to the documents, such as insurers or 
regulatory representatives (worker safety or code enforcement). 

3. Scope 

Per the general scope of the Code for Electrical Installations at Oil and Gas Facilities Rule 19-
000, the scope of this guideline focuses on facilities used in the search, transmission, and 
production of crude oil, natural gas, and related hydrocarbons.   

More complex facilities or processing situations (such as petrochemical plants and refineries) 
where more complex fluid behaviour, larger volumes or flow rates, higher pressures, more 
complicated facility configurations, or more complicated operations are present, are not 
considered in this guideline. 

Area classification codes, standards, and recommended practices do not address catastrophic 
release situations (see API RP505 1.2.1(b)). Other procedures and response plans should be 
put in place by facility operators to address these possibilities. 

4. Requirement for Multi-Disciplinary Involvement 

Electrical designs and installations in hazardous locations depend upon the area classifications 
for a facility. However, defining an area classification is dependent upon various factors 
including, but not limited to: 

- characteristics of the fluids being handled (chemical and physical properties such as 
flash point, molar composition, liquid density, vapour specific gravity, lower explosive 
limit, upper explosive limit, mole weight)  

- operating pressures, temperatures, flow rates, and volumes 

- design and maintenance of the compression, pumping, piping, valve, and containment 
systems handling the fluids 

- building design and dimensions 

- heating and ventilation systems for buildings 

- site layout and location near other structures 

- existence and type of safety systems such as gas detection 
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- operating and maintenance practices and training 

- operating, maintenance, and failure histories and experience 

- outdoor terrain and topographical features (e.g., berms, low spots, slopes, vegetation) 

- local temperature and wind conditions 

- remoteness of an installation, or ability to detect and/or respond to a release through 
onsite personnel or remote monitoring 

- facility changes resulting from site operations or maintenance which may impact the 
area classification boundaries 

Many of the above factors are best understood by disciplines other than electrical engineers and 
designers. These disciplines may include: 

- process engineers 

- heating and ventilation engineers 

- air-quality scientists or engineers 

- operations specialists 

- fire and safety specialists 

- maintenance personnel 

- instrumentation engineers 

Hence, an area classification may require input from some or all of these respective disciplines. 
It should be decided by corporate policies and/or engineering staff, based on the scope and 
complexity of the project, if and when these various skill sets need to be used, and what their 
level of involvement needs to be. The individual leading the area classification study should be 
knowledgeable and competent in the principles of area classification. 

5. Responsibility for Training and Competence 

The engineering profession is responsible for determining what levels of competence are 
required for a given discipline or activity. There is currently no regulated “certification” 
requirement verifying competence for an engineer in order to perform an area classification 
study. However, there is still a professional responsibility for the practicing engineer to be 
knowledgeable and competent in practicing the profession, and hence in performing an area 
classification study. 

In order to become competent in performing an area classification study, various approaches 
are encouraged: 

- taking industry-sponsored training on area classification techniques 

- participation in Standards Development Organizations 

- mentorship by more experienced engineers 

- reading and understanding the various codes and standards 

- on-the-job performance of area classification studies (with appropriate supervision), 
starting with simple situations and moving towards more complex situations 

- reviewing existing area-classification studies 

- reviewing incidents and failure histories, and participating in investigations and corrective 
or remedial projects 

- developing and delivering area-classification training programs 
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6. Requirement for Engineering Authentication 

Where there is engineering involvement, all area classification drawings and studies should be 
traceable to a licensed engineering professional working under a permit to practice. Traceability 
and authentication requirements are governed by the respective jurisdiction, but typically this 
means that drawings and reports are signed and stamped, or signed with the title P. Eng. (or 
equivalent).   

7. Engineering Quality Controls 

In addition to competency and training of the individual, the engineering project structure should 
also include peer or supervisory reviews of area classification documents. 

8. Documentation and Records 

Area classification drawings and their supporting studies should be maintained on file with the 
owner/operator of the facility for the life of the facility, plus any additional legally required time 
period thereafter. The licensed engineering professional and/or engineering company that 
prepared the reports and drawings should also maintain those records per any regulatory and/or 
contractually required time periods. These records should be accessible, upon request, by any 
affected stakeholder.  

In order to avoid long searches for old project files, all relevant information should be recorded 
on the area classification drawing itself, e.g., results of fugitive emission studies with date or 
revision number, minimum ventilation rates, rationales, process conditions, and any other 
important comments. See also Section 11 “Drawing Requirements” below.  

Note that company-specific operating and safety procedures may require onsite access to, or 
posting of, area classification drawings for convenient reference. If this is the case, drawings 
should be well organized, uncluttered, and easy to understand. 

9. Management of Change 

Area classification studies and drawings are based on certain assumptions and conditions. If 
process or operating conditions change (due to plant expansions, equipment relocations, 
changes in inlet or process streams, changes in operating pressures, changes in operating 
procedures, alteration of building ventilation, changes in site grading, etc.), or if conditions are 
not adhered to (e.g., gas detection is no longer maintained in proper working order), then the 
area classification may be rendered invalid. Depending on the exact nature of the changes, this 
may lead to an unsafe condition. Actions should be taken to ensure that a valid area 
classification is put in place and its requirements are adhered to. 

A management-of-change process should be in place to ensure that an area classification is 
valid and being followed at all times throughout the life of a facility. This may require changes to 
designs and installations, changes to procedures, changes to the area classification studies, 
revisions to drawings, etc. All documentation sets should be updated, and all affected 
stakeholders should be notified of the changes and potential impacts.   

As part of a management-of-change process, appropriate engineering review and sign-off 
should be included. Engineering accountability should be present not only for initial project 
design, but also throughout the life of a facility.   

10. Communication Responsibilities 

As mentioned above, when area classification studies are completed and drawings are made, 
the study contains various conditions and assumptions that must be valid in order to make the 
study valid. At the outset of a project, the classifying engineer should communicate these 
requirements to the various project, construction, inspection, operating, and maintenance 
stakeholders who will be responsible for ensuring that these conditions are satisfied during the 
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initial installation and throughout the life of the facility. This may involve various communication 
or design approaches including: 

- the inclusion of area classification studies in project data books 

- the inclusion of appropriate notes on drawings 

- holding training sessions 

- specifying various warning signs in and around the classified areas 

- specifying posting of area classification drawings and/or studies which have important 
details 

- specifying building interior classification signs 

- specifying fencing or barriers to restrict access 

- specifying other equipment which helps to ensure conformance (e.g., travel stops on 
louvers) 

11. Drawing Requirements 

Area classification drawing sets typically consist of combinations of site plans, elevation or 
sectional views, details, and clarifying notes. These show the indoor and outdoor zone 
classifications in and around buildings using standard cross-hatching markings. Typically there 
will be several installation details for specific equipment configurations and situations requiring 
finer detail (e.g., process or instrumentation vents or pig traps), which may be similar to the 
diagrams presented in the Code for Electrical Installations at Oil and Gas Facilities. Drawings 
should include the following types of basic information: 

- area classification information (including classes, zones, grouping, and maximum 
allowable surface operating temperatures for electrical equipment) 

- legends for diagrams explaining various hatchings (following IEC recommendations) 

- diagrams showing the extent of the various zones 

- assumptions, notes, and conditions 

- site locations, professional engineering stamps, and other title block information 

- bar scales embedded in the drawing which automatically scale with the drawing as it is 
printed out on different paper sizes 

Engineered drawings may be custom to a site, or typical, depending upon the complexity of the 
situation:   

- Facilities will typically have a site-specific engineering drawing set due to the complexity 
of the site. 

- Simple installations, such as stand-alone pumpjacks or wellheads, may use typical 
drawings as outlined in company standards without providing drawings for each 
individual small facility. These typical drawings should only be used when they 
accurately represent the installation. 

When references are made on the drawings to key area-classification supporting information, 
assumptions, and conditions, this should be done in such a manner so as to avoid too much 
congestion on the drawing. For example, basic information could be put on the drawings along 
with a reference to more detailed documentation or a study.   

Examples of key supporting information, assumptions, and conditions may include (as 
appropriate): 

 

267



 APPENDIX D19 – ENGINEERING GUIDELINES 33 

 

- references to file numbers, dates, and author names for supporting area-classification 
studies 

- reference to documentation on composition and physical property parameters of the 
process fluids (e.g., mole weight, relative density, lower explosive limit, upper explosive 
limit, auto-ignition temperatures, volume or molar compositions) 

- operating conditions (pressures, flow rates, or volumes); these may be specific “point” 
values, or may be ranges if the area classification was performed for a range of 
conditions 

- calculation methods (e.g., API RP505 Appendix B) with supporting data and 
assumptions 

- hydrocarbon leakage rates (plus references used) 

- fresh-air introduction rates 

- safety factors assumed 

- internal and external ambient temperatures (point or range values) 

- minimum natural or forced ventilation rates 

- louver sizing and/or travel-stop settings 

- text and layout for warning signs or labels 

- combustible gas detection requirements (sensors, locations, alarm and shutdown 
actions); some of this information may be communicated in shutdown keys or other 
documents 

- vapour-tight sealing requirements for walls or other barriers 

- purging and/or pressurization requirements 

- a warning to review and update studies and drawings when conditions deviate from 
those specified 

12. Inspection Requirements 

Field and shop inspectors should be provided with the engineered area classification drawings 
and studies applicable to the facility to be inspected. In the absence of this information, the 
requirements of the Code for Electrical Installations at Oil and Gas Facilities shall apply. 
However, the absence of engineered area classification drawings and studies may lead to an 
unsafe situation if the appropriate engineered area classification would have otherwise required 
zone ratings or distances that exceed the requirements of the Code for Electrical Installations at 
Oil and Gas Facilities. Therefore the inspector should be furnished with the current engineered 
area classification. 

13. Information Sources and References 

When preparing an area classification, there are numerous information sources and references 
that can be used. Explained below are some of the most commonly used sources, and typical 
information which may be obtained from them: 

- Canadian Electrical Code CSA C22.1 Part 1.  In particular, Section 18, and Appendices 
B, F, H, and J provide the formal definitions for area classification, requirements for 
wiring methods, and requirements for equipment. 

- Code for Electrical Installations at Oil and Gas Facilities. Use this code when the area 
classification has not been done by a licensed engineering professional. This code sets 
minimum requirements for typical oil and gas production facilities. 
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- Alberta STANDATA (Electrical). Provides interpretations and clarifications on various 
area-classification-related subjects. Other provinces may have equivalent advisory 
systems. 

- API RP505 Recommended Practice for Classification of Locations for Electrical 
Installations at Petroleum Facilities Classified as Class I Zone 0, Zone 1, and Zone 2 
(API RP500 is the companion document for the North American division system). 
Contains numerous examples of typical area classifications for oil and gas facilities 
(based on experience). Also contains a “fugitive emissions study” calculation method in 
Appendix B and a “point source” approach in Appendix D. Appendix E contains a 
classification procedure that provides a guide for how classifications are to be 
performed. 

- API 4615 Emissions Factors for Oil and Gas Operations. Provides field-measured and 
statistically classified emissions factors. 

- API 4638 Calculations Workbook for Oil and Gas Production Equipment Fugitive 
Emissions. Contains several worked fugitive emissions calculations. 

- NFPA 497 Recommended Practice for the Classification of Flammable Liquids, Gases, 
or Vapors and of Hazardous (Classified) Locations for Electrical Installations in Chemical 
Process Areas. Oriented towards chemical facilities; however, it also contains an 
extensive list of flammable and combustible materials and their physical properties, 
which is useful in performing area classification studies. 

- IEC 60079-10 Electrical Apparatus for Explosive Gas Atmospheres – Part 10: 
Classification of Hazardous Areas. Provides definitions of many area classification terms 
that are used in other codes. Provides an area classification method/process that factors 
in the grade of the release and ventilation. Provides calculation examples, sample area 
classification diagrams, and a data collection table. Provides a means of estimating 
“hypothetical volumes” for quick checks of emission propagation distances. 

- ISA RP 12.24.01 Recommended Practice for Classification of Locations for Electrical 
Installations Classified as Zone 0, Zone 1, or Zone 2. ISA’s adaptation of IEC 60079-10.  
Incorporates the use of gas detection as a means of classifying indoor areas Zone 2. 

- IP 15 Model Code for Safe Practice Part 15 Area Classification Code for Installations 
Handling Flammable Fluids. Provides information on the point source concept and how 
to apply it. Contains several direct examples for both onshore and offshore installations. 
Supporting documents provide detailed calculation information and risk assessment 
methodologies. 

- NFPA Haz 10 – Fire Protection Guide to Hazardous Materials. Provides up-to-date facts 
on all types of chemicals, plus NFPA 30/OSHA classifications for flammable and 
combustible liquids. 

- IEC60079-20 Electrical Apparatus for Explosive Gas Atmospheres – Part 20: Data for 
Flammable Gases and vapours, relating to the use of electrical apparatus. Provides a 
complete set of material properties; intended for area classification purposes. 

- Occupational Health and Safety Codes. Various provinces contain specific safety 
requirements that may reference area classifications. This may have impacts upon the 
design, operations, or maintenance of installations in hazardous location. 

- Canadian national product standards for equipment certification (e.g., CSA Part II 
standards). Provides technical information on how products are certified for hazardous 
locations using various protection methods. Also provides marking information. 

Δ 
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- Corporate drawing details, standards, guidelines, and best practices. May contain 
various specific approaches, requirements, and details as used by a specific corporation. 
Must meet minimum regulatory requirements. 

- Vendor and manufacturer sources. Manufacturers provide guides and lookup/reference 
information useful in educating, classifying, designing, installing, and maintaining. 

- Technical Papers. IEEE PCIC, ISA, and other organizations produce many papers 
annually, which address numerous area classification issues. 

- Reference Texts. Several excellent educational and information sources are available 
from experienced authors; some examples are listed below:   

� CSA Hazardous Locations, Guide for the Design, Testing, Construction, and 
Installation of Equipment in Explosive Atmospheres; Bossert, John A. 

� Electrical Instruments in Hazardous Locations; Magison, Ernest. 
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Annex J19 - Oil and Gas Facilities 

Note: This informative (non-mandatory) Annex has been written in normative (mandatory) 
language to facilitate its use when referenced by Rule 19-000(5). 

Scope 

J19-000  Scope (see Annex JB19) 

(1) This Annex applies to electrical installations used in the search, transmission, or 
production of oil, natural gas, and related hydrocarbons. 

(2) This Annex does not apply to electrical installations used in: 

(a) petroleum refineries; 

(b) petrochemical facilities; 

(c) gas distribution systems operated by a gas utility at a pressure of 700 kPa or less 
for the purpose of distributing gas to consumers in all or part of a municipality; and 

(d) fuel supply systems for equipment. 

(3) Rules J19-100 to J19-108 of this Annex do not apply to installations where a licensed 
engineering professional classifies the work area in accordance with the Canadian 
Electrical Code and provides authenticated documentation. 

(4) This Annex is supplementary to, or amendatory of, the requirements of the CEC. 

J19-002  Interpretation 

This Code and any standards referenced herein do not make or imply any assurance or 
guarantee by the authority adopting this Code with respect to life expectancy, durability, or 
operating performance of equipment and materials referenced herein. 

General 

J19-050  Grounding 

A ground detection device is not required for the ungrounded secondary circuit of a supply 
transformer for a single downhole submersible oil pump. 

J19-052  Installation of Electrical Equipment (see Annex JB19) 

(1) Flexible cord or portable power cable shall be permitted at drilling and servicing sites or oil 
and gas wells, provided the flexible cord or portable power cable: 

(a) is suitable for exposure to oil and wet locations; 

(b) is supported, protected, or located in a manner that prevents mechanical damage; 
and 

(c) otherwise complies with the requirements of CEC Rules J18-122 and J18-160 for 
Class I locations. 

(2) A lockable switch in the control circuit of the motor contactor for DC traction motors on 
drilling and servicing rigs may be used for the disconnecting means required by Section 
28 of the CEC where the switch is located at the motor contactor. 

(3) Lighting fixtures and portable equipment shall be supported independently of the cord and 
protected from mechanical injury by guards or equivalent means. 

(4) A combination motor controller shall be permitted to be used as service equipment for a 
single oil well pump. 

Δ 

Δ 
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Classification of Oil and Gas Facilities 

J19-100  Hazardous Area Classification (See Annex JB19 and Appendix D19) 

Where a facility has not been classified by a licensed engineering professional as defined in 
Rule J19-003(3) or satisfactory evidence of a licensed engineering professional’s involvement is 
not available to the inspection authority having jurisdiction, Rules J19-102 to J19-108 shall be 
the minimum requirement. 

J19-102  Common Classifications for Oil and Gas Facilities (See Annex JB19) 

(1) The Following are Class I, Division 1 hazardous locations: 

(a) the interior of enclosed areas housing tanks, pumps, valves, flanges, or other 
equipment that are potential sources of leakage of flammable liquid, gas, or vapour, 
with the exception that shed-type enclosures shall be permitted to be Class I 
Division 2 hazardous locations when open on 3 sides from grade to roof level and 
roof ventilators are provided where lighter-than-air gases may accumulate; 

(b) the interior of enclosed areas, any part of which is located in a Class I, Division 1 
hazardous location, unless the enclosed areas are separated from the classified 
area by a vapour-tight barrier; 

(c) any pit, depression, or area below grade in a Class I, Division 2 hazardous location 
where flammable liquids or flammable heavier-than-air gases and vapours may 
accumulate; 

(d) the area within 1.5 m of a tool launcher/receiver opening or other similar facility; 

(e) the area within 1.5 m around an atmospheric vents when venting from a Division 1 
area; 

(f) a minimum area within 1.5 m around an equipment process vent; 

(g) the area within 0.5 m around an instrument or control device vent; and 

(h) the vapour space inside enclosed vessels or tanks containing a substance capable 
of producing an explosive gas atmosphere. 

(2) The following are Class I, Division 2 hazardous locations: 

(a) outdoor areas within 3 m in any direction of a potential source of leakage of 
flammable liquid, gas, or vapour multiplied by the appropriate pressure adjustment 
factor in Table J1; 

(b) outdoor areas within 3 m of the outer confines of enclosed areas that are Class I, 
Division 1 hazardous locations, plus an additional horizontal distance of 4.5 m to a 
height of 600 mm above grade level where flammable liquids or flammable heavier-
than-air gases and vapours may accumulate, unless the outer confines of the 
enclosed areas are vapour-tight; 

(c) the area within 3 m in any direction of any flammable gas or liquid storage vessel or 
tank, and where flammable liquids or flammable heavier-than-air gases and vapours 
may accumulate: 

(i) an additional horizontal distance of 4.5 m to a height of 600 mm above grade 
level, or 

(ii) when a dike is provided, the area within the perimeter and extending up to the 
top of the dike; 

∅ 
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(d) the interior of enclosed areas, any part of which is located in a Class I, Division 2 
hazardous location, unless the enclosed areas are separated from the classified 
area by a vapour-tight barrier; 

(e) the area between 1.5 m and 3 m of a tool launcher/receiver opening or other similar 
facility; 

(f) the area around atmospheric vents: 

(i) for 3 m when venting from a Division 2 area; or 

(ii) between 1.5 m and 3 m when venting from a Division 1 area; 

(g) a minimum area of between 1.5 m and 3 m around an equipment process vent; and 

(h) the area between 0.5 m and 1 m around an instrument or control device vent. 

(3) Notwithstanding J19-102(3)(a), the area within 3 m around screwed connections, flanges, 
block valves, check valves, headers, and manifolds in outdoor areas shall be classified 
Class I, Division 2, and the application of the pressure adjustment factor in Table J1 shall 
not be required. 

Table J1 – Pressure Adjustment Factor 

Description Typical Services Pressure Range (kPa) Adjustment Factor 

Low Pressure 

LP Separation, Free Water 
Knock Out, Bad Oil Tank, 
Vapor Recovery Unit, fuel 
system, etc. 

0 kPa – 5102 kPa 
(Typical ANSI 300 Class 
flange and below rating at 
40°C) 

1.0 

Medium Pressure 
MP (Medium Pressure) 
Separation, gas 
compression, etc. 

> 5102 kPa to 9928 kPa 
(Typical ANSI 600 Class 
flange rating at  40°C) 

1.5 

High Pressure 

HP Separation, manifold, 
Flow Line, gas compression, 
dehydration, metering, 
export, etc. 

> 9928 kPa 
(Typical ANSI 900 Class 
and above flange ratings at  
40°C) 

2.5 

 

J19-104  Supplemental Classifications for Oil and Gas Drilling and Servicing Operations 

(See Annex JB19) 

(1) The following are Class I, Division 1 hazardous locations: 

(a) the area in the mud tank above the mud level to the top of the tank; 

(b) the area within 1.5 m around the shale shaker. 

(2) The following are Class I, Division 2 hazardous locations: 

(a) the interior of enclosed areas housing reserve or premix tanks containing normal 
well-kill fluids; 

(b) the interior of enclosed areas housing open-mixing or solids-control apparatus; 

(c) areas within 3 m of mud tanks located outdoors; 

(d) the area between 1.5 m and 3 m of shale shakers located outdoors; 

(e) for areas above rig floors: 

(i) the entire area above an enclosed rig floor to 3 m or to the top of the enclosed 
area, whichever is greater, if provided; or 

(ii) within 2 m horizontally of the centre of the well to a height of 3 m, where the 
rig floor is of the open type (not enclosed); 

Δ 
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(f) for areas below rig floors: 

(i) the entire area under an enclosed substructure; or 

(ii) within 2 m horizontally of the centre of the well where the substructure is of the 
open type; 

(g) the area within 2 m horizontally of the centre of the well and 3 m vertically of the 
uppermost well bore opening where a rig floor is not provided; and 

(h) the area within the choke manifold building. 

J19-106  Supplemental Classifications for Oil and Gas Wells (see Annex JB19) 

(1) The area within 1.5 m in any direction of a casing vent where explosive gas atmospheres 
are present under normal operation is a Class I, Division 1 hazardous location. 

(2) The following are Class I, Division 2 hazardous locations: 

(a) the area within 1.5 m in any direction of a casing vent where explosive gas 
atmospheres are not present under normal operation; and 

(b) the area between 1.5 m and 3 m in any direction of a casing vent where explosive 
gas atmospheres are present under normal operation. 

J19-108  Supplemental Classifications for Water Flood and Disposal Systems  

(See Annex JB19) 

The following are Class I, Division 2 hazardous locations: 

(a) the interior of enclosed areas housing produced water injection wells; and 

(b) the interior of enclosed areas in which water produced in conjunction with crude oil 
or fresh water containing gas is stored or processed, or is subject to pumping 
operations. 

 

∅ 
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Annex JB19 

Notes on Annex J19 Rules 

Note: This Annex is an informative (non-mandatory) part of this Code. 

The notes and diagrams in this Annex are for information and clarification purposes only and 
apply to the following rules: 

Rule Note 

J19-000 Scope Persons using this Code should be aware of other regulatory requirements, such 

as in the areas of energy, occupational health & safety, and environment. 

See also Canadian Electrical Code (CEC) Appendix J and CEC Appendix B notes 

on Rules 18-000, 18-002, and 18-006. 

It is not intended that Rule J19-000(2)(d) exempt fuel supply systems from being 

classified but rather that it indicates that they are not covered by this Code. 

Certain fuel supply systems may be classified, just as certain areas of refineries 

are classified. 

Where installations are not covered by this Code [J19-000(2) (a) to (d)], sound 

engineering principles should be applied to determine if an installation should be 

classified in accordance with Rules 18-004 and 18-006 of the CEC. 

 

J19-000(3) A “licensed engineering professional” is an individual licensed to practice 

engineering in the respective Canadian Provinces and Territories. 

Area classification should be carried out by those who are familiar with the 

process and the equipment along with safety, electrical, mechanical, and other 

qualified engineering personnel who understand the relevance and significance of 

properties of hazardous materials. 

Due to the nature of hazardous locations and the risk of fire and explosions 

associated with them, engineering or specialist involvement by various individuals 

who understand the relevance and significance of the properties of the hazardous 

materials, and who are familiar with the process and equipment, is essential to 

ensure that the appropriate measures are taken to mitigate the hazard. For a small 

or simple facility this may be a single discipline, whereas for a large or complex 

facility, this may involve more than one discipline such as electrical, mechanical, 

process, safety, and operations specialists. 

 

J19-052 This rule allows for additional situations not specifically addressed in the CEC. 

Users should give careful consideration to electrical installations where adverse 

conditions expose electrical equipment to a corrosive environment or to excessive 

moisture. The nature of activity at oil well servicing or drilling operations 

(i.e.,equipment subject to splashing or direct streams of water), may require the 

use of “Type 4” enclosures, “type TE” motors, or equivalent. For additional 

information on IEC Ingress Protection (I.P.) designations, refer to IEC Standard 

529 and CEC Appendix B note to Rule 18-106(5). 

 

J19-052(1) The use of flexible cord at drilling and servicing sites or oil and gas wells is 

intended to handle situations where fixed wiring methods cannot provide the 

Δ 
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Rule Note 

necessary degree of movement when fixed or mobile electrical equipment must be 

moved frequently. It is not intended to be a substitute for fixed wiring. 

Excessive use of flexible cord or portable power cable is to be avoided. 

 

J19-052(4) The use of a combination motor controller as service equipment for a single oil 

well pump may be appropriate where the utility has no meter or where the supply 

service requirements of the CEC permit “hot” metering installations. The supply 

authority should be consulted for metering requirements. 

When a small auxiliary load must also be supplied, a single feeder may be “tapped 

off” the combination motor controller from the load side of the main disconnecting 

means, in compliance with Rules 12-3032(2) and 14-100 of the CEC, and provided 

the terminal is approved to accommodate the tap conductor. When adding an 

auxiliary load, consideration should be given to the main overcurrent device and 

the feeder or service conductors of the combination motor controller to ensure 

they are properly sized. 

J19-100 This rule recognizes the expertise of a licensed engineering professional in 

classifying Oil and Gas facilities. The licensed engineering professional must be 

experienced in determining area classifications for hazardous locations as 

outlined in Rule 18-006 of the CEC and knowledgeable in using industry-

recognized standards and recommended practices. (See notes on Rule 18-006 in 

Appendix B of the CEC.) 

Without engineering involvement, the requirements for classifying hazardous 

locations in Rules 19-102 to 19-108 are the minimum requirements. When 

applying these minimum requirements, users are advised of their responsibility to 

ensure that they are adequate for the installation. 

 

J19-102 
J19-104 
J19-106 
J19-108 

Rule J19-102 outlines area classifications for various installations that can be 

common to all types of oil and gas facilities. Rules J19-104 to J19-108 outline 

additional or supplemental area classifications for situations encountered at 

specific installations. 

The term flammable used throughout these rules with the terms liquids, gases, and 

vapours should be taken in the context of the likelihood that these substances could 

create an explosive gas atmosphere. For more information on flammable liquids, 

gases, and vapours, see American Petroleum Institute RP500 and NFPA Standard 

No. 30. 

To aid in the application of these rules, see Diagrams JB1 to JB16. 

 

J19-102(1)(a) When we interpret the requirement of roof ventilators for shed-type buildings, we 

should take into consideration the shape of the roof. In contrast to a gabled roof, 

flat roofs would not normally allow a significant accumulation of lighter-than-air 

gases unless the fascia or roof edge prevented those gases from dispersing. 

 

J19-102 
(1)(e),(f),(g) 
(2)(f),(g),(h) 

To differentiate between different types of vents, the term is divided into three 

distinct categories: process equipment vents (e.g., pressure relief valves, blow-

downs), instrument and control device vents (e.g., vents from gas actuated control 
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Rule Note 

devices, gas chromatograph vents) and atmospheric vents (e.g., building ridge 

vents, roof vents, tank vents). See American Petroleum Institute RP500 for further 

information.  

 

J19-102 
(1)(f) & (2)(g) 

Classification requirements for process equipment vents are expressed in terms of 

absolute minimums. Criteria affecting classification of areas around process 

equipment vents in non-enclosed areas are diverse. Sound engineering judgement 

should be applied for specific cases, but in no case should the classification be less 

than those in the referenced rules and those shown in Diagram JB16. 

 

J19-102(2)(a) Higher pressures represent larger releases and possibly increased areas where a 

flammable mixture may exist after such a release is realized. Table 1 indicates 

Pressure Adjustment Factors that should be used to determine the appropriate 

hazard radii or distance of classified area based on equipment operating in 

outdoor areas within the indicated pressure range. 

 

J19-102(2)(d) When enclosed areas (with electrical equipment intended for non-hazardous 

locations) are located adjacent to a classified area, we should consider the 

boundary of the classified area as being an arbitrary line. Even though the 

enclosed area does not infringe upon the classified area, care should be taken to 

avoid locating them in close proximity to these areas, unless they have a vapour-

tight barrier. American Petroleum Institute RP500 defines vapour-tight barrier as 

a barrier that will not allow the passage of significant quantities of gas or vapour 

at atmospheric pressure. 

A risk analysis by the Canadian Association of Oilwell Drilling Contractors has 

determined that the probability of an explosive gas atmosphere occurring in a 

“doghouse” located outside the hazardous area of a drilling rig floor (with or 

without winter enclosures) is less than 1 hour in 100 years. The less than 1 hour in 

100 years probability is the industry accepted norm for determining non-

hazardous locations. For this reason, the “doghouse” located outside the 

hazardous area of the floor of a drilling rig is unclassified. Owners/operators may 

adopt policies that impose a more stringent wiring method as well as limit the type 

of equipment that can be used in the “doghouse.”. 

J19-102(3) For screwed connections, flanges, block valves, check valves, headers, and 

manifolds, the 3m Class I, Division 2 area classification falls within the values for 

all pressures including high pressure as determined by Clause 10.6.4.1 and 

10.15.1.1 of API Recommended Practice 500. Therefore the pressure adjustment 

factors of Table J1 are not required to be applied to screwed connections, flanges, 

block valves, check valves, headers, and manifolds. 

A header or manifold is an assembly comprising pipe flanges, valves, and 

miscellaneous fittings used to collect or distribute a common fluid or gas to or 

from a multiple of flowlines. 

 

J19-106 Rule J18-070 of the Canadian Electrical Code Part I requires that electrical 

equipment in contact with flammable fluids, such as connections to submersible 

pumps,  be constructed or installed so as to prevent the migration of flammable 
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Rule Note 

fluid through the wiring system. Consequently, there should be no accumulation of 

flammable fluids in a junction box used for connection to a submersible-pump 

downhole cable. 

For existing installations (grandfathered) where the flammable fluid seal 

requirements are not in place, the original area classification would continue to 

apply. 

 
 

J19-108 The water flood/water disposal situation as described in Rule J19-108 and shown 

in Diagram JB15 assumes that water, in the course of its use, has been 

contaminated with flammable liquids or vapours but has gone through multiple 

stages of separation or filtration and is virtually non-flammable. However, such 

water flood/disposal equipment housed in enclosed areas is classified Division 2 in 

the event that the filtration or separation process fails. Because the expected 

release rate from the water flood/disposal enclosed areas is insignificant, the 

classification outside the water flood/disposal enclosed area is omitted in Diagram 

JB15. 

Rule J19-108 can also assume situations where the water is likely to contain 

flammables due to process upset conditions but the associated equipment in the 

enclosed area is vented to the outside of the enclosed area. If equipment vents are 

not extended to the outside of the enclosed area, the area should be classified 

Division 1. 

Rule J19-108 is not intended for situations where produced/processed water is 

likely to contain flammables on routine occasions, or that could release sizeable 

quantities of flammables for extended periods. These types of situations call for 

proper engineering in accordance with Rule J19-000(3) or could alternatively be 

classified as a process facility in accordance with Rule J19-102. 

 

 

Wellhead 
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Annex JB19 Diagrams 

Diagram JB1 – Service Rig 

(Sub-structure and rig floor are not enclosed) 

[See Rules J19-104(d) & (e)] 
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Diagram JB2 – Drilling Rig 

[See Rule J19-104] 
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Diagram JB3 – Mud Tank Located Outdoors 

[See Rules J19-104(1)(a) & (b) & J19-104(2)(c) & (d)] 

 

 

 

 

 

 

 

 

Diagram JB4 – Reserve or Premix Tanks in an Enclosed Area 

(Normal well kill fluids) 

[See Rule J19-104(2)(a)] 
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Diagram JB5 – Mud Tank in an Enclosed Area 

(Explosive gas atmospheres are present) 

[See Rules J19-102(1)(a) & (2)(b)] 

 

 

 

 

 

 

 

 

Diagram JB6 – Solids Control Apparatus in an Enclosed Area 

(Mud-mix, De-sander, De-silter, etc.) 

[See Rule J19-104(2)(b)] 
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Diagram JB7 – Wellhead in an Enclosed Area 

[See Rules J19-102(1)(a) & (2)(b)] 

 

 

 

 

 

 

Diagram JB8 – Enclosed Area Adjacent to a Classified Area 

[See Rules J19-102(1)(b) & (2)(d)] 
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Diagram JB9 – Tool Launching or Receiving Installation 

(Outdoors) 

[See Rules J19-102(1)(d) & (2)(e)] 

 

 

 

 

 

 

 

Diagram JB10 – Typical Wellhead 

[See Rules J19-102(1)(c) & (2)(a) and J19-106(1), (2)(a) & (b)] 
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Diagram JB11 – Valves, Pumps, Manifolds, etc. 

(Outdoors) 

[See Rules J19-102(1)(c) & J19-102(2)(a)] 

 

 

 

 

Diagram JB12 – Transmission or Process Facility 

[See Rules J19-102(1)(a), (b), (c) & (e), and J19-102(2)(b), (d) & (f)] 
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Diagram JB13 – Storage tank for Flammable Liquid 

[See Rules J19-102(1)(c), (e) & (h), and J19-102(2)(c) & (f)] 

 

 

 

 

Diagram JB14 – Water Flood Disposal 

[See Rules J19-102(1)(c), (e) & (h), J19-102 (2)(c) & (f), and J19-108] 
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Diagram JB15 – Process Vents and Instrument & Control Device Vents 

[See Rules J19-102(1)(f) & (g) and J19-102 (2)(g) & (h)] 
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