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I. Introduction

This memorandum provides analysis of Alabama’s “Darren Wesley ‘Ato’ Hall Compassion Act” 
(the “Medical Cannabis Act”).1 It identifies potential challenges that the Alabama Medical Cannabis 
Commission (the “Commission”) may encounter during the promulgation of rules and regulations for 
license applicants, together with challenges that may arise during the licensing and post-award process.  

First, Section II of this memorandum seeks to identify potential challenges that may be encountered 
by the Commission by reviewing and summarizing the issues that have been raised nationally in litigation 
related to cannabis licensing. The patterns of national litigation, described in Section II, primarily (but not 
exclusively) fall into the following categories: 

a. “Arbitrary and Capricious” Licensing Allegations
b. Technical Error Allegations
c. Allegations of Corruption or Unfair Licensing Procedures/Processes
d. Dormant Commerce Clause Challenges

Next, Section III of this memorandum identifies specific provisions and language within the 
Medical Cannabis Act that may require clarification in order to avoid becoming the subject of 
administrative appeals and litigation. The Commission can avoid many of the pitfalls that have arisen in 
other states by ensuring appropriate adherence to the Medical Cannabis Act, the Alabama Administrative 
Procedure Act (“Administrative Procedure Act”), and the final rules of the Commission. Any unlawful 
or unreasonable variance from the Medical Cannabis Act, the Administrative Procedures Act, or the final 
rules, may result in protracted litigation that could jeopardize the underlying patient-oriented goals of the 
Medical Cannabis Act.  

Section IV provides analysis of the challenges encountered by other states and seeks to provide 
strategies that could be deployed to avoid such challenges. Specifically, Section IV identifies and infers 
strategies from post-award protests filed in 2021 with the Georgia Access to Medical Cannabis 
Commission. These strategies can be summarized as follows: 

a. The Commission should evaluate the validity of applicant claims.
b. The Commission should evaluate the viability of applicant claims.
c. The Commission should ensure applications are reviewed consistently by qualified

reviewers and audited to verify claims and information across the entirety of each
application.

d. The Commission should consider leveraging additional means of due diligence with
qualifying applicants, such as clarifying interviews.

e. The Commission should develop clearly defined application requirements that are aligned
with scoring mechanisms that reviewers/scorers understand.

f. The Commission should avoid reliance on undisclosed criteria.
g. The Commission should define minimum thresholds for both qualified applicants and

compliant applications and determine how to treat noncompliance.
h. The Commission should seek to avoid the over-redaction of applications.

Finally, we note that challenges may arise to the Medical Cannabis Act that are not considered in 
this memorandum.  Each set of facts will likely be unique and this memorandum's analysis of 
specific cases or protests is not necessarily dispositive of how such cases or protests will be addressed in 
Alabama. Seemingly insignificant arguments may gain prominence if adopted or considered by 
courts, regulators, or commentators.  Unique provisions in Alabama’s Medical Cannabis Act may bring 
unique challenges.  Creative arguments may be made that have not previously been aired.  As such, this 
1 Ala. Code § 20-2A-1 et seq. 
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memorandum may not be relied upon as a dispositive examination of the subjects discussed herein, nor 
may it be relied upon as legal advice by any person or entity which has not executed a written engagement 
letter with this firm. 

II. Issues Raised in National Litigation2

a. “Arbitrary and Capricious” Licensing Allegations

One common challenge that has arisen in the context of state cannabis licensing relates to 
allegations that the licensing agency’s decisions occurred in an arbitrary and capricious manner. An 
allegation of arbitrary and capricious conduct by a state agency is generally an allegation that the agency 
abused its discretion and arrived at a decision that is demonstrably unreasonable.3 Courts generally tend to 
defer to agency decisions under the “arbitrary and capricious” standard, particularly where such agencies 
can offer reasoned explanations for their actions.4  However, where a governmental agency relies on 
improper factors, follows unfair or unreasonable procedures, or provides implausible justifications or 
explanations that are contrary to the evidence, a court may find the decision arbitrary and capricious and 
decide in favor of the complaining party.5 

The following cases illustrate the importance of the Commission ensuring that its licensing process, 
procedures, and decisions are clear, reasonable, well documented, and well-justified based on the facts 
surrounding each application. The cases that are addressed herein have resulted in favorable decisions for 
both state agencies and cannabis license applicants. 

i. Medical Marijuana of Mass., Inc. v. Barlett. In this case, an applicant challenged
the Massachusetts Department of Public Health’s decision to revoke its license
post-award due to its high percentage of fees paid to the applicant’s management.
Even though the applicant reduced the problematic fees, the Department
maintained the revocation. Other awardees had similar management fee structures
but did not lose their licenses. The court held that the Department acted improperly
by reversing its decision to issue a license without providing the applicant an
opportunity to remedy the alleged issues.6 This case demonstrates the importance
of fair and consistent treatment of all applicants.

2 References to cases and the nature of challenges were, in some sections, drawn from: (i) Robert Beecher & 
Carrie James, New Cannabis Ventures (Aug. 29, 2019) available at: 
https://www.newcannabisventures.com/assessing-different-types-of-cannabis-license-denial-challenges/ (last visited 
May 12, 2022); (ii) Alex Malyshev & Sarah Ganley, Five Cannabis Cases to Watch in 2022, Thomson Reuters (March 
9, 2022) available at: https://www.reuters.com/legal/litigation/five-cannabis-cases-watch-2022-2022-03-09/ (last 
visited May 12, 2022). 
3 See Hancock v. Montgomery Ward Long Term Disability Tr., 787 F.2d 1302, 1307 (9th Cir. 1986.). 
4 See, e.g. Collins v. Unum Life Ins. Co. of Am., 682 Fed. App'x 381, 385 (6th Cir. 2017); see also, e.g., Foster 
v. Principal Life Ins. Co., 920 F.3d 298, 304 (5th Cir. 2019) (defining an arbitrary decision as one that is "made without
a rational connection between the known facts and the decision or between the found facts and the evidence"); see
also Salomaa v. Honda Long Term Disability Plan, 642 F.3d 666, 676 (9th Cir. 2011) (holding that under the abuse 
of discretion standard of review a claimant must show that the plan administrator's decision was illogical, implausible, 
or unsupported in inferences that can be drawn from the factual record). 
5  See, e.g., White v. Life Ins. Co. of N. Am., 892 F.3d 762, 771 (5th Cir. 2018) (holding that an insurer abused 
its discretion in denying benefits; factoring the insurer's conflict of interest, procedural unreasonableness, denial of a 
full and fair review, and the "counter-balanced nature" of the evidence). 
6 See Medical Marijuana of Mass., Inc. v. Barlett, Case No. 1484CV02722. 
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ii. Compassionate Care Dispensary, Inc. v. Arizona Dep’t of Health Servs. In this 
Arizona case, an applicant challenged the Arizona Department of Health Services’ 
grant of a license to a competitor. The applicant argued that the competitor had not 
received a conditional use permit from a local municipality that permitted the 
competitor to operate a cannabis business. The law did not, however, require an 
applicant to receive a conditional use permit when it submitted its application. 
Instead, the law required only “a showing of compliance with local zoning laws.” 
As a result, the court held that the department did not act arbitrarily or capriciously 
in granting the license to the competitor.7 This case demonstrates the importance 
of providing clarity in the application requirements regarding what will satisfy 
application requirements. 
 

iii. Premium Leaf, Inc. v. Arizona Dep’t of Health Servs. In this Arizona case, 
Premium Leaf, Inc. alleged that the Arizona Department of Health Services 
wrongfully awarded a license to one of its competitors. The issue was whether the 
department acted “arbitrarily and capriciously” in granting a license to the 
competitor even though it did not have a conditional use permit at the time of 
application. The court held that, even though Premium Leaf’s competitor did not 
have a conditional use permit at the time of its application, the department did not 
act arbitrarily or capriciously in granting the license because Premium Leaf’s 
competitor provided documentation from the local jurisdiction showing that the 
proposed location of its facility complied with local zoning restrictions. The court 
relied on Compassionate Care Dispensary, Inc. v. Arizona Dep’t of Health Servs. 
in reaching its decision.8 

 
iv. Nuleaf CLV Dispensary, LLC v. State Dep’t of Health & Human Servs. In this 

Nevada case, the Nevada Department of Health was alleged to have mis-ranked 
the medical marijuana establishment applicants. Upon re-ranking the applicants, 
the twelfth applicant was bumped to thirteenth. Because only 12 certificates could 
be issued, the re-ranking resulted in litigation. It was alleged that several of the 
successful applicants had not obtained approval from the local government to 
operate prior to receipt of a registration certificate. The ultimate issue in the case 
was whether an applicant seeking to obtain a medical marijuana establishment 
registration certificate must obtain approval from the local government where the 
establishment is to be located, verifying that the applicant is in compliance with 
applicable zoning restrictions and building requirements. More specifically, the 
case addressed whether this requirement must be satisfied prior to the applicant’s 
receipt of a registration certificate. The Supreme Court of Nevada held that the 
requirement need not be satisfied prior to the receipt of a registration certificate 
and that the registration certificate is deemed provisional until the applicant is able 
to satisfy the zoning restrictions and building requirements.9 This case illustrates 
the importance of clear rules that ask for evidence of the validity of an applicant’s 
claims. Furthermore, the timing of satisfying conditions is important. Is a condition 
essential for eligibility, application consideration, or award? Should a condition be 
met prior to award or within a certain time from award? 

 
7  See Compassionate Care Dispensary, Inc. v. Arizona Dep’t of Health Servs., 244 Ariz. 205 (Ct. App. 2018). 
8  See Premium Leaf, Inc. v. Arizona Dep’t of Health Servs., 2019 WL 6769663, at *1 (Ariz. Ct. App. Dec. 12, 
2019). 
9  See Nuleaf CLV Dispensary, LLC v. State Dep’t of Health & Human Servs., Div. of Pub. & Behavioral 
Health, 414 P/3d305 (Nev. 2018). 
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v. In re Inst. for Health Research & Abunda Life Ctr. In this New Jersey case, 

applicants challenged the issuance of licenses before licensing regulations were 
adopted. On this issue, the court found that the department did not act outside its 
authority in granting the licenses prior to the adoption of licensing regulations 
because they were expressly authorized to do so by the enabling statute.10 This case 
demonstrates the importance of compliance with statutes, but doing so in a way 
that facilitates a fair process. Awarding licenses in an untimely manner will invite 
litigation, particularly where, as with the Medical Cannabis Act, such awards are 
not permitted. 

 
vi. Nat. Med., Inc. v. New Jersey Dep’t of Health & Senior Servs. This New Jersey 

case concerned a grant by the New Jersey Department of Health and Senior Service 
of initial licenses to six nonprofit entities. A for-profit applicant challenged these 
licenses, but the court rejected the applicant’s challenge. The court reasoned that, 
even though all of the licenses were granted to nonprofit entities, the department 
used a reasonable approach in determining which applicants should receive 
licenses. The court noted that the granted licenses met the minimum amount of 
licenses required to be granted by statute and that the nonprofits operated the 
correct types of facilities as required by statute.11 As in National Medical Inc., cited 
above, this case demonstrates the importance of conducting a fair process with 
clear rules in order to avoid administrative appeals and litigation that would delay 
realization of the Commission’s goals. 

 
vii. Rocky Mountain Retail Mgmt., LLC v. City of Northglenn. In this case, an 

applicant argued that a city erred in denying its application for a license as there 
was not enough evidence to justify its decision. The Colorado Supreme Court 
looked to its state’s cannabis licensing statute and determined that the type of 
evidence considered by the city conformed with the statutory requirements.12 

 
b. Technical Error Allegations 

 
Technical errors in the licensing process are another common theme in lawsuits challenging state 

agencies’ licensing decisions. Fundamentally, these challenges allege that the state agencies responsible for 
reviewing and scoring applications made a mistake in their review and scoring that resulted in the denial of 
a license where, but for the error, one should have been awarded. 
 

i. Missouri Medical Marijuana Collective, LLC v. Missouri Dep’t of Health and 
Senior Services. In this Missouri case, Missouri Medical Marijuana Collective, 
LLC (“MMMC”) alleged that its applications (one for manufacturing and one for 
cultivation) received significantly different scores, even though the applications 
were nearly identical. MMMC alleged that the state’s licensing allocation process 
was arbitrary and capricious because it allocated “economic impact bonus points 
to applicants based on the unemployment rate in the applicant zip code.” MMMC 
argued that the use of this metric was unrelated to any of the criteria enumerated 

 
10  See In re Inst. for Health Research & Abunda Life Ctr., 2013 WL 4458982 (N.J. Super. Ct. App. Div. Aug. 
22, 2013). 
11  See Nat. Med., Inc. v. New Jersey Dep’t of Health & Senior Servs., 428 N.J. Super. 259 (App. Div. 2012). 
12  See Rocky Mountain Retail Mgmt., LLC v. City of Northglenn, 2017 CO 33 (2017). 
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in Missouri law.13 This case appears to be ongoing and emphasizes the importance 
of disclosing all criteria that will be used to assess applicants. 
 

ii. Union Medical Marijuana Dispensary, LLC v. Missouri Dep’t of Health and 
Senior Services. In this Missouri case, Union Medical Marijuana Dispensary, 
LLC alleged that it would have received a license but for “erroneous or negligent 
scoring, computational errors, technological issues, and/or other unacceptable 
scoring-relate mistakes.”14 This case appears to be ongoing and demonstrates the 
importance of ensuring thorough review by qualified reviewers and consistent 
scoring using clearly identified metrics and criteria. 
 

iii. Core Empowerment NJ LLC v. New Jersey Dep’t of Health. In this New Jersey 
case, Core Empowerment NJ LLC was denied a cannabis license and filed an 
appeal focusing on inconsistencies in the application scoring process. The lawsuit 
alleged that the Department of Health was unable to access PDF files that Core 
Empowerment submitted in support of its application, resulting in its full 
application not being reviewed. In 2019, the Superior Court of New Jersey 
Appellate Division granted a stay in favor of the Core Empowerment and 
ordered the Department to cease reviewing applications until the appeals were 
decided. In 2020, the Court clarified that the Department must stay “all 
administrative activities relating to the entire administrative review process, 
including but not limited to, ranking of applications, scoring of applications, 
awarding permits and publishing results” while the appeals related to the 
technical issues continued. 15  This case demonstrates the importance of 
consistent review of the entirety of each application. Many plaintiffs and 
complainants identified in this memorandum allege that their applications were 
mis-scored as a result of clear mistakes that were made regarding information 
provided in the application. 
 

c. Allegations of Corruption or Unfair Licensing Procedures/Processes16 
 

Allegations about corruption or unfair licensing procedures/processes appear to be increasingly 
common and have not been resolved quickly in the states where such allegations have been brought. The 

 
13  See Missouri Medical Marijuana Collective, LLC v. Missouri Dep’t of Health and Senior Services, Case No. 
20-0180. 
14  See Union Medical Marijuana Dispensary, LLC v. Missouri Dep’t of Health and Senior Services, Case No. 
20-1205. 
15  See Core Empowerment NJ LLC v. New Jersey Dep’t of Health, Case No. A-001286 (Order Granting Stay, 
Dec. 19, 2019). 
16  See Robert Beecher & Carrie James, New Cannabis Ventures (Aug. 29, 2019) available at: 
https://www.newcannabisventures.com/assessing-different-types-of-cannabis-license-denial-challenges/ (last visited 
May 12, 2022), citing: “San Bernardino says no to discovery in Cannabis lawsuit,” IEBusinessDaily.com (Apr. 26, 
2019); see also Associated Press, “Official denies lawyer outings skewed Nevada pot licensing,” APNews.com (June 
21, 2019) available at: https://apnews.com/article/marijuana-las-vegas-nevada-nv-state-wire-ross-miller-
0e72adb1c29948499e5c8437011ef1f3 (last visited May 30, 2022); see also Bryan Horwath, “State cannabis official 
reaffirms fairness of application process in his last day on stand,” LasVegasSun.com (July 1, 2019) available at: 
https://lasvegassun.com/news/2019/jul/01/state-cannabis-official-reaffirms-fairness-of-appl/ (last visited May 30, 
2022); see also Michaela Chesin, “Top State Marijuana Regulator Questioned Again in Dispensary License Case; 
Winners Say They’re Losing Money Amid Court Delays,” TheNevadaIndependant.com (Aug. 14, 2019) available at: 
https://thenevadaindependent.com/article/top-state-marijuana-regulator-questioned-again-in-dispensary-license-
case-winners-say-theyre-losing-money-amid-court-delays (last visited May 30, 2022); see also “FBI, This Week: 
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allegations range from political corruption to unfair processes that favored certain qualified applicants over 
others. Establishing publicly available and clearly defined processes that comply with the Administrative 
Procedure Act will help to prevent scenarios where licenses are “awarded” outside of the defined process 
or for reasons unarticulated in the rules. 

 
The Georgia Access to Medical Cannabis Commission is currently mired in allegations of corrupt 

conduct and unfair procedures/processes that will likely lead to years of litigation and delays in patient 
care.17 For example, one lawsuit was filed in April 2022 “alleging the evaluations and scoring of medical 
cannabis bid applications was clouded by ‘conflicts of interest’ and licenses were ‘bought and sold through 
closed door politics and back room deals.’”18 The plaintiffs in the case stated that they were informed by 
public officials that four out of six licenses were spoken for before applications had been submitted. 
Allegations of corruption within the Georgia licensing process have intensified as a result of the significant 
redaction of the winning bids and related scoring. These allegations led to a bill being filed in the Georgia 
legislature that would have required a reset on the entire application process. That bill did not pass, but the 
situation demonstrates the importance of the Commission avoiding the appearance and influence of any 
and all impropriety. Three years since the Commission was created, no patients have received treatment. 
The following cases demonstrate additional examples of litigation that has arisen as a result of allegations 
of corrupt conduct or unfair processes/procedures in the licensing process. 

 
i. Washington, LLC v. City of San Bernardino. In this California case, the plaintiff 

alleged the defendant was involved in a “pay for play” scheme, wherein applicants 
who received licenses allegedly received them as a result of contributions made to 
the reelection of the former mayor. If the plaintiffs are successful, political 
donations by applicants may serve as a basis to challenge a license decision.19 This 
case demonstrates the importance of not allowing political interference in the 
licensing award process. 

 
ii. EEL Holdings, LLC v. City of San Bernardino. In this California case, the 

plaintiff made allegations of “improper, arbitrary, capricious and illegal conduct 
of the City arising out of the implementation of the City’s cannabis licensing 
application selection process – a process mandated by City ordinance but which 
was illegally/improperly commandeered, twisted and contorted by … the City … 
in what EEL believes was/is a corrupt yet inept effort by Respondents to benefit 
politically favored applicants/donors, to settle political scores, to effect political 
vendettas, and to lure the other applicants ‘not to rock the boat’ based on ex post 
facto promises and/or implications that, if they just stayed silent and did not speak 
up, they ultimately also would obtain a license down the road. By engaging in the 
conduct set forth in more detail below, EEL is informed and believes the 
Respondents, and each of them, engaged in blatant political corruption and 
engaged in conduct that was completely untethered from, and which violated both 

 
Public Corruption Threat Emerges in Marijuana Industry,” FBI.gov (Aug. 15, 2019) available at: 
https://www.fbi.gov/audio-repository/ftw-podcast-marijuana-industry-corruption-081519.mp3/view (last visited May 
30, 2022); see also Tom Angell, “FBI Seeks Tips On Marijuana Industry Corruption,” Forbes.com (Aug. 16, 2019) 
available at: https://www.forbes.com/sites/tomangell/2019/08/16/fbi-seeks-tips-on-marijuana-industry-
corruption/?sh=663dbe294ca7 (last visited May 30, 2022). 
17  See “Lawsuit claims Georgia medical marijuana licenses clouded by back room deals”, Fox5 Atlanta (April 
26, 2022) available at: https://www.fox5atlanta.com/news/lawsuit-claims-medical-marijuana-licenses-clouded-by-
back-room-deals (last visited May 27, 2022). 
18  See id. 
19  See Washington, LLC v. City of San Bernardino, Case No. CIVDS1905710. 
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the letter and spirit of, the City ordinance governing the application process for 
cannabis licenses and the City’s own established procedures relating thereto.”20 As 
in Washington, LLC, the case cited above, this case illustrates the importance of 
preventing any corrupt influences on the licensing award process. 
 

iii. Social Equity Owners and Workers Association, Inc. v. City of Los Angeles. 
The plaintiffs in this lawsuit alleged the defendant’s system for awarding licenses 
was unfair and mishandled, so they were seeking to have the process redone. 
According to the lawsuit, 226 applicants were granted early access to apply for the 
city’s 100 available social equity retail licensing permits. The city’s application 
process was first-come / first-served and thus disadvantaged many of the applicants 
seeking licenses. The plaintiffs were seeking a judge’s order to have all 802 
applications for permits reevaluated, a new licensing round to be held, and an 
injunction to prevent the 100 awardees from receiving licenses. 21  This case 
illustrates that an unfair process or disparate treatment of applicants or their 
applications will likely lead to administrative appeals and litigation. 

 
iv. Utopia Gardens, LLC v. Marijuana Regulatory Agency. In this Michigan case, 

would-be licensees filed applications for retail marijuana permits in various 
municipalities, after which the municipalities enacted ordinances preventing the 
sale of recreational marijuana.  The marijuana commission denied the plaintiff’s 
applications because the municipalities refused to certify that the applicants were 
in compliance with municipal ordinances at the time of application, because the 
local ordinances had been enacted.  Applicants sued.  The Michigan Court of 
Appeals held that the denial of the permits was in compliance with state law.  
Discretionary appeal to the Michigan Supreme Court was denied.22  This case 
demonstrates the importance of ensuring clarity in the rules and application 
requirements. The commission could have avoided these challenges by clarifying 
their expectations in the application requirements. 

 
d. Dormant Commerce Clause Challenges 

 
The Commerce Clause of the U.S. Constitution grants Congress the power “to regulate commerce 

. . . among the several states.”  In addition to this affirmative grant of legislative power to Congress, courts 
have found that the Commerce Clause includes an implied “negative” component that prohibits States from 
enacting regulatory schemes that tend to interfere with the free flow of interstate commerce.  This doctrine 
is commonly known as the “Dormant Commerce Clause” or “Negative Commerce Clause.” 
 

Many state statutes pertaining to state-level legalization of cannabis have contained provisions that 
strongly favor in-state residents over nonresidents in the licensing process.  These in-state residency 
requirements have been the subject of multiple court challenges under the Dormant Commerce Clause.  To 

 
20  See EEL Holdings, LLC v. City of San Bernardino, CIVDS1906467. 
21  See Social Equity Owners and Workers Association, Inc. v. City of Los Angeles, Case No. 20STCP01426; 
see also MJBizDaily, Lawsuit seeks to overturn Los Angeles’ cannabis social equity licensing process (April 20, 
2020), available at: https://mjbizdaily.com/lawsuit-seeks-to-overturn-los-angeles-social-equity-licensing-process/ 
(last visited May 12, 2022). 
22  See Utopia Gardens, LLC v. Marijuana Regulatory Agency, Case No. 20-000028-MB; see also Brightmoore 
Gardens, LLC v. Marijuana Regulatory Agency, Docket No. 353698. 
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date, courts appear to have uniformly found that these in-state preference provisions violate the Dormant 
Commerce Clause, and therefore cannot be enforced. 
 

i. Lowe v. City of Detroit. In this Michigan case, a city resident who intended to 
apply for a retail recreational marijuana permit filed suit, challenging on 
constitutional grounds portions of Detroit’s municipal marijuana ordinance that 
granted preferential treatment to long-term residents of the City of Detroit. The 
trial court granted a preliminary injunction, finding that the resident demonstrated 
a substantial likelihood of success on her claims that the residency provisions 
violated the constitution. The parties have informed the Court that the City of 
Detroit is considering an amended ordinance that would moot most of the legal 
issues in this case.23 
 

ii. Toigo v. Dep’t of Health & Senior Servs. In this Missouri case, the plaintiff, a 
Pennsylvania resident, was a minority owner in a Missouri-licensed marijuana 
dispensary. He wanted to become a majority owner in the dispensary but could not 
because Missouri law required licensees to be majority-owned by Missouri 
residents.  Plaintiff filed suit, claiming that the Missouri residency requirement 
violated the dormant commerce clause. The court issued a preliminary injunction 
prohibiting enforcement of the residency requirement. After bench trial on 
stipulated facts, the Court issued a final judgment and permanent injunction, ruling 
that the residency requirement violated the dormant commerce clause.24 

 
iii. Northeast Patients Group. v. Maine Dep’t of Admin. & Fin. Servs. In this 

Maine case, medical marijuana dispensary owners brought action against the 
Maine Department of Administrative and Financial Services and its 
Commissioner, alleging that the medical marijuana licensing program violated the 
dormant commerce clause by restricting licenses to state residents and resident-
owned entities. Both sides moved for judgment on a stipulated record. The Court 
ruled that the Maine residency requirement violated the dormant commerce clause. 
An appeal has been filed to the First Circuit Court of Appeals, and the Court has 
stayed (i.e., put on hold) its ruling pending the appeal. Oral argument on the appeal 
was held on April 7, 2022.25 

 
III. Medical Cannabis Act Issue-Spotting 
 

a. Application of Alabama Administrative Procedure Act 
 

 The Medical Cannabis Act states in Ala. Code § 20-2A-20(p) that the Commission is subject to 
the Administrative Procedure Act. The applicability of the Administrative Procedure Act means that any 
failure by the Commission to strictly adhere to its requirements will likely lead to administrative appeals 
and potential litigation. While the entire Administrative Procedure Act should be carefully evaluated 

 
23  See Lowe v. City of Detroit, 544 F.Supp.3d 804 (E.D. Mich. June 17, 2021). 
24  See Toigo v. Dep’t of Health & Senior Servs., 549 F. Supp. 3d 985 (W.D. Mo. 2021). 
25  See Northeast Patients Group. v. Maine Dep’t of Admin. & Fin. Servs., 554 F. Supp. 3d 177 (D. Me. 2021). 
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throughout the rulemaking and licensing process, there are certain provisions that are particularly important 
with respect to potential challenges.26 

 
i. The Administrative Procedure Act requires that the Commission establish “rules 

of practice” setting forth the “nature and requirements of all formal and informal 
procedures available, including a description of all forms and instructions used by 
the agency.”27 The Administrative Procedures Act requires the Commission to 
provide clear and public instructions for license applicants in order to enable an 
informed and fair process. Other states issuing cannabis-related licenses have 
encountered litigation for allegedly failing to establish clear rules, changing rules 
after application deadlines, and failing to publish rules in a timely manner.28  
 

ii. The Administrative Procedure Act requires that all final orders, decisions, and 
opinions of the Commission be made available for public inspection or copying, 
unless otherwise made confidential by statute or order of court. While the Medical 
Cannabis Act does treat certain information of applicants and licensees as 
confidential,29 it is unclear whether applications and supporting materials will be 
treated as “confidential records” that are exempted from the Open Records Act 
under Alabama Code Section 20-2A-55(d).30 Public access to applications and 
Commission decisions will help establish a transparent process for successful and 
unsuccessful applicants that could help avoid unnecessary administrative appeals 
and litigation.   

 
iii. No agency rule, order, or decision of the Commission is valid or effective until it 

is available for public inspection and indexed, and until all required notices have 
been provided.31 If the Commission follows the notice and publicity requirements 
of the Administrative Procedure Act in a timely manner, applicants will be able to 
prepare informed, competitive, and timely feedback and applications. 
Additionally, applicant’s will be better able to understand the process and 
procedures required to ensure compliance, lessening the burden borne by 
reviewers. 

 
iv. The Commission must provide at least 35 days’ notice of an intended action related 

to adoption, amendment, or repeal of any rule in the Alabama Administrative 
Monthly. It must then specify a period of no less than 35 days, but no more than 
90 days, during which interested persons may present their views on the intended 

 
26  This list does not provide an exhaustive description of the requirements of the Administrative Procedure Act 
and does not provide a roadmap for compliance. It is simply an articulation of particular Administrative Procedure 
Act provisions that are particularly relevant to this memorandum. 
27  Ala. Code § 41-22-4 (a)(2) 
28  See Section II. 
29  Ala. Code § 41-22-4(a)(4); see also Ala. Code § 20-2A-55(c)(information obtained from background 
investigations is exempt from Open Records Act); see also Ala. Code § 20-2A-55(d) (The Medical Cannabis Act 
exempts from disclosure under the Open Records Act (i) information collected by the Commission that is derived 
from inspections, examinations, searches, and seizures of records belonging to licensees and (ii) confidential records, 
including tax records, of applicants or licensees.); see also Ala. Code § 20-2A-54 (exempting seed to sale tracking 
information from Open Records Act). 
30  See Ala. Code § 20-2A-55(d); see also Ala. Code § 20-2A-5. 
31  Ala. Code § 41-22-4(b); see also Ala. Code § 41-22-5. 
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action. 32  All interested persons must be afforded a reasonable opportunity to 
submit “data, views, or arguments, orally or in writing,” and the Commission must 
“consider fully all written and oral submissions respecting the proposed rule.”33 If 
conflicting views are submitted on a rule that is adopted, the Commission must 
issue a “concise statement of the principal reasons for and against its adoption, 
incorporating therein its reasons for overruling any considerations urged against 
its adoption.”34 By making proposed rules available to the public for comment, the 
Commission will allow for valuable public feedback that can be leveraged to 
improve the licensing process and, ultimately, patient outcomes.  

 
v. In addition to publication in the Alabama Administrative Monthly, the 

Commission must “make best efforts to notify the public of the proposed rule.”35 
This includes, at a minimum, posting the text of the rule on the Commission’s 
website and notifying any person who has registered with the Commission to 
receive notification. 36  This additional disclosure, beyond the Alabama 
Administrative Monthly, ensures that the public has an opportunity to provide 
feedback. 

 
vi. In the event that a business notifies the Commission that it will be negatively 

impacted by the proposed action, the Commission must prepare a “business impact 
analysis” of the proposed action for review by “[t]he Joint Committee on 
Administrative Rule Review, comprised on the members of the Legislative 
Council….”37 The Commission may then be required by the Joint Committee on 
Administrative Rule Review to prepare a feasibility analysis related to reducing 
the impact of the rule on businesses under a variety of methods.38 The business 
impact analysis must also be submitted to the Legislative Services Agency, Legal 
Division when the certified rule is filed, and it must be posted on the Commission’s 
website and available for public inspection.39 This business impact analysis may 
present an administrative burden for the Commission, but it should ensure that it 
complies with these requirements, to the extent applicable. 

 
vii. The Commission is required to fulfill any request for a license within 28 calendar 

days of receiving an application, or it must notify the applicant of the reason for 
failing to issue the license. 40  This provision may create challenges where 

 
32  Ala. Code § 41-22-5 (a). 
33  Id. 
34  Id. 
35  Ala. Code § 41-22-5.1(b). 
36  Id. 
37  Ala. Code §§ 41-22-5.1(c), 41-22-3. 
38  Ala. Code § 41-22-5.1(d). 
39  Ala. Code § 41-22-5.1(f),(g). Note that under Ala. Code § 41-22-5.1(h) there is an exception to the application 
of these rules if the Commission were determined to “exist[] primarily to perform certification or licensing-related 
functions” unless the Joint Committee on Administrative Rule Review determines that the Commission’s proposal 
has “such a negative impact on businesses that the filing of a business impact analysis is warranted.” The Commission 
would not be likely to fit within this exception however, since its powers and responsibilities go well beyond the scope 
of performing licensing-related functions. 
40  Ala. Code § 41-22-5.1(i). 
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applicants are permitted under the Medical Cannabis Act to submit, and the 
Commission is required to begin accepting, applications beginning September 1, 
2022.41  Additionally, the Medical Cannabis Act provides for a 30-day public 
comment period prior to the issuance of a license, during which the Commission 
will accept public comments about an applicant.42 These requirements mean that 
the Commission’s timeline should incorporate the provision of notice to applicants 
when it cannot grant the license in 28 calendar days, especially in light of the 30-
day public comment period. 

 
viii. The Commission must establish in its rules, the form for petition to request changes 

to a rule and the procedure for making such a petition.43 The Commission must 
either deny the petition with written reasons for the denial or initiate rulemaking 
proceedings within 60 to 90 days, depending on the timing of the Commission’s 
next scheduled meeting.44 The Commission should be prepared for the filing of 
such petitions, and the impact of such petitions on the timing of license awards. 

 
ix. The Administrative Procedure Act provides that courts can determine the validity 

or applicability of a rule in an action for a declaratory judgement or have the rule’s 
enforcement stayed by injunctive relief if the court finds “that the rule, or its 
threatened application, interferes with or impairs, or threatens to interfere with or 
impair, the legal rights or privileges of the plaintiff.”45 A court is only permitted to 
declare the rule invalid if it finds that the rule (i) violates constitutional provisions, 
(ii) exceeds the statutory authority of the agency, or (iii) was adopted without 
substantial compliance with rulemaking procedures provided for under the 
Administrative Procedure Act.46 The in-state residency requirement of the Medical 
Cannabis Statute, described above, introduces challenges for the Commission in 
the establishment of rules. If the in-state residency requirement is determined to be 
unconstitutional, at least that portion of the rules could be found to be unlawful. 

 
x. The Commission must establish rules governing the manner and means that a 

person substantially affected by a rule may use to petition the Commission for a 
declaratory judgment regarding the validity or applicability of a rule or the 
meaning and scope of any order of the Commission.47 This has the potential to 
delay the licensing process but will also provide the Commission with a 
mechanism to provide clarity to applicants. 

 
xi. The Commission must determine the extent to which challenges to Commission 

actions are “contested cases” under Administrative Procedure Act. “Contested 
cases” include proceedings related to licensing in which “the legal rights, duties, 
or privileges of a party are required by law to be determined by an agency after an 

 
41  Ala. Code § 20-2A-55(a). 
42  Ala. Code § 20-2A-56(a). 
43  Ala. Code § 41-22-8. 
44  Id. 
45  Ala. Code § 41-22-10 (note that there is an exception where a statute states that such relief is not afforded to 
a plaintiff). 
46  Id. 
47  Ala. Code § 41-22-11. 
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opportunity for a hearing.”48 The Administrative Procedure Act goes on to state 
that “[t]he provisions of [the Administrative Procedure Act] concerning contested 
cases shall apply to the grant, denial, revocation, suspension or renewal of a 
license.”49 Contested cases require the Commission to provide an opportunity for 
a hearing with reasonable notice.50 In a contested case, the majority of the officials 
making a decision must agree for the decision to be final, and the reasoning of the 
final decision must be articulated in writing in conformity with Administrative 
Procedure Act.51 The Administrative Procedure Act also provides for grounds for 
a rehearing on a final order where an aggrieved party files an application for 
rehearing and the final order is determined to violate one or more of seven tests.52 
Commission members must be disqualified from any final order or rehearing if 
they have a conflict of interest or personal bias, as described in Administrative 
Procedure Act.53  This, where applicable, may pose a significant burden on the 
Commission, though its compliance would be essential to avoid litigation. 

 
xii. After exhausting all administrative remedies (other than rehearing) an aggrieved 

party may seek judicial review.54 Under the Administrative Procedure Act, the 
court “may reverse or modify the decision or grant other appropriate relief from 
the agency action…if the court finds that (i) the agency action is due to be set aside 
or modified under standards set forth in appeal or review statutes applicable to that 
agency or (ii) if substantial rights of the petitioner have been prejudiced because 
the agency action is any one of the following: 

 
1. In violation of constitutional or statutory provisions; 
2. In excess of the statutory authority of the agency; 
3. In violation of any pertinent agency rule; 
4. Made upon unlawful procedure; 
5. Affected by other error of law; 
6. Clearly erroneous in the view of the reliable, probative, and substantial 

evidence on the whole record; or 
7. Unreasonable, arbitrary, or capricious, or characterized by an abuse of 

discretion or a clearly unwarranted exercise of discretion.”55  
 

This list of justifications for reversing or modifying agency action can serve as a 
roadmap for what to avoid in order to prevent unnecessary administrative appeals 
and litigation. 
 

xiii. The Administrative Procedure Act requires that proposed rules having an 
economic impact be submitted to the Joint Committee on Administrative Rule 

 
48  Ala. Code § 41-22-3(3). 
49  Ala. Code § 41-22-19(a). 
50  Ala. Code § 41-22-12(a). 
51  Ala. Code § 41-22-15, 16. 
52  Ala. Code § 41-22-17(a)-(c) 
53  Ala. Code § 41-22-18(a),(b). 
54  Ala. Code § 41-22-20(a). 
55  Ala. Code § 41-22-20(k). 
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Review, accompanied by a fiscal note.56 The contents of this fiscal note are specific 
and should be carefully reviewed to ensure compliance. 

 
Once again, the provisions highlighted from the Administrative Procedure Act above are not 

exhaustive but demonstrate the importance of the Commissions careful compliance.  
 

b. Dormant Commerce Clause 
 

The Medical Cannabis Act contains strict Alabama residency requirements for licensees. License 
applicants must show that “a majority of ownership is attributable to an individual or individuals with proof 
of residence in this state for a continuous period of no less than 15 years preceding the application date.”57 
This provision may be unconstitutional under the dormant commerce clause. 

As described in Section II above, the dormant, “negative” commerce clause, is a concept in 
constitutional law that holds that states are prohibited from enacting laws discriminating against interstate 
commerce. Dormant commerce clause analysis is commonly used to strike down state economic regulations 
that tend to favor or protect the economic or commercial interests of their own residents at the expense of 
residents of other states. 

At least three federal courts have found that residency requirements in recreational or medical 
cannabis licensing laws are likely unconstitutional: 

i. Lowe v. City of Detroit, 544 F.Supp.3d 804 (E.D. Mich. June 17, 2021). 
ii. Toigo v. Dep’t of Health & Senior Servs., 549 F. Supp. 3d 985 (W.D. Mo. 2021). 

iii. Northeast Patients Group. v. Maine Dep’t of Admin. & Fin. Servs., 554 F. Supp. 
3d 177 (D. Me. 2021). 

 
These cases are further described in Section II above. 
 

c. Alabama Code Section 20-2A-3(21). Market limitation requiring that conventional 
treatment and therapy (including opiate therapy) has failed or proven ineffective. 

 
This provision of the Medical Cannabis Statute has the potential to significantly impede the 

establishment and growth of the medical cannabis market in Alabama since it requires registered certifying 
physicians to have previously attempted conventional treatments, seemingly including opiate therapy, 
without success. Not only does this provision of the Medical Cannabis Statute have the potential to delay 
patient access to treatment, it requires that physicians use particular medical interventions that may not, in 
their judgment, be best for patients – for example, patients with opioid allergies or a history of opioid 
addiction. 

 
d. Alabama Code Section 20-2A-4. Inadequate assurance that recommending, transporting, 

and testing cannabis or medical cannabis in accordance with the statute will not violate 
state law (though each are referenced).  

 
The Medical Cannabis Statute states that “this chapter supersedes criminal and civil laws pertaining 

to the recommending, acquisition, possession, use, cultivation, manufacturing, processing, research and 
development, and sale of medical cannabis.” However, in the next sentence, the statute removes 
“recommending” and adds “transportation [and] testing” to a list of activities related to medical cannabis 

 
56  Ala. Code § 41-22-23. 
57  Ala. Code § 20-2A-55(a)(10).  
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that, if done in compliance with the Medical Cannabis Statute and Commission rules, will not be considered 
a violation of “other law[s] to the contrary.” This introduces confusion as to whether the Medical Cannabis 
Statute supersedes criminal and civil laws pertaining to the transportation and testing of medical cannabis. 
Furthermore, the removal of “recommending” in the exemption from violation of “other law[s]” causes 
additional confusion. 
 

e. Alabama Code Section 20-2A-5. Unclear limitation on transfer or sale of data. 
 

This section of the Medical Cannabis Act is unclear as to whether it is applicable to applicants, 
licensees, and/or the Commission, though the Commission is tasked with secure storage of all data related 
to the implementation of the statute. “Data” is described as including application forms, licensing 
information, and the status of cannabis research programs, among other information. Limitations in this 
section on the sale and transfer of data are not clearly applicable only to patient data, suggesting that “all 
data relating to the implementation of this chapter”, including application forms and licensing information, 
may not be transferred or sold by applicants and licensees. “Transfer” and “sale” are not defined terms in 
this section, thereby casting doubt on the ability of licensees and researchers to share and license research, 
share “licensing information” with investors, etc. The intention of the section seems to be to protect patient 
information, but it is not explicitly clear that the transfer and sale limitations are focused on patient data. 

 
f. Alabama Code Section 20-2A-7(c). Licensees and employees of licensees are not subject 

to arrest or prosecution if acting pursuant to the chapter and within scope of their 
employment.  

 
The drafting of Alabama Code Section 20-2-7(c) is intended to provide to licensees and their 

employees protection from arrest or prosecution if they are acting pursuant to the Medical Cannabis Act 
and within the scope of their employment.  However, the drafting does not clarify the actions for which 
they cannot be arrested or prosecuted. Other subsections within Alabama Code Section 20-2A-7, for 
example, state, “[A] registered caregiver is not subject to arrest or prosecution for unlawful possession of 
marijuana if…]”, adding clarity to the conduct that is exempt from arrest or prosecution. Additionally, since 
licensee employee’s must “act[ ] … within the scope of his or her employment” in order to enjoy exemption 
from arrest or prosecution, licensees are encouraged to draft broad scopes of employment for employees 
that may interfere with the proper conduct of their business. 
 

g. Alabama Code Section 20-2A-20(k). Limited civil immunity for Commission members. 
 

Under the Medical Cannabis Act, civil immunity for Commission members is not available where 
a member “acts willfully, maliciously, fraudulently, in bad faith, beyond his or her authority, or under a 
mistaken interpretation of the law.” 58  If this limitation applied to agency employees or commission 
members in many of the cases cited in Section II above, it is likely that many of them would have lacked 
the protection of statutory civil immunity, allowing them to be sued personally where their actions where 
characterized by the description provided in this paragraph. 
 

h. Alabama Code Section 20-2A-32. Certifications about application information. 
 

There are a number of provisions in the Medical Cannabis Act that do not explicitly require license 
applicants to make representations or certifications as to compliance with fundamental eligibility 
requirements. Alabama Code Section 20-2A-32 requires that registered certifying physicians not “hold a 
direct or indirect economic interest in a licensee” or “serve on the board of directors or as an employee of 
a licensee.” This is one example of a provision of the Medical Cannabis Act where there is a requirement 

 
58  Ala. Code § 36-1-12. 
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that should require certifications from applicants, though not required by statute. Furthermore, where there 
are explicit statutory requirements of an applicant or important rules established by the Commission, the 
Commission should require proof of compliance beyond a representation or certification from applicants. 
Litigation in other states, including in Georgia most recently, has involved accusations that the awarding 
agency failed to verify that important elements of an application were accurate. Licensees have been alleged 
to have routinely made false representations that were readily falsifiable by the awarding agency, but no 
steps were taken to evaluate key representations made by applicants. Alabama Code Section 20-2A-55 
makes clear that “[a] false application is cause for the commission to deny a license.” 
 

i. Alabama Code Section 20-2A-62. Requirement that applicants demonstrate the ability to 
commence cultivation within 60 days of application approval notification. 

 
The Medical Cannabis Act requires that cultivators “[d]emonstrate the ability to commence 

cultivation of cannabis within 60 days of application approval notification.”59 This provision is unclear and 
necessitates rules that address whether applicants will (i) be required to demonstrate that they could actually 
commence cultivation within 60 days of application approval notification or (ii) be required, within 60 days 
of application approval notification, to demonstrate the applicant’s ability to commence cultivation. If the 
former interpretation is used by the Commission, does the applicant need to demonstrate that the entire 
cultivation facility will be online within this period or only a portion of it? Can temporary systems be 
utilized to satisfy the requirement? Is it the expectation of the Commission that applicants will already have 
constructed and/or retrofitted facilities and purchased mechanical equipment prior to award notification? 
What is the impact if licensees fail to do so? Requiring applicants to demonstrate that they can commence 
cultivation of cannabis within 60 days of an application’s approval would likely require significant haste in 
the launch of operations, systems, and facilities in a manner that could compromise the reliability and 
consistency of the cannabis, which is intended to be a medical grade product for use by patients. This section 
of the statute further illustrates the importance of ensuring that the commitments made by applicants are 
verifiable beyond mere representations or certifications. Additionally, the commercial viability of proposals 
made by applicants should be evaluated to ensure that they will be able to effectively execute on their 
proposals. 
 
IV. Analysis 

 
National litigation has arisen as a result of allegations of (i) “arbitrary and capricious” conduct by 

state agencies; (ii) technical errors that occurred in the rulemaking or application review and scoring 
process; (iii) corrupt or unfair procedures/processes; and (iv) unconstitutional requirements in authorizing 
statutes or rules. 

 
Allegations of “arbitrary and capricious” conduct commonly arise as result of awarding agencies: 

(i) failing to follow the underlying statute, administrative procedure requirements, and their own rules; 
(ii) issuing unclear or untimely rules; (iii) establishing or implementing unfair application procedures; 
(iv) relying on undisclosed criteria in scoring; (v) and reviewing and scoring applications in a disorganized 
or unreasonable way. In these cases, awarding agencies are often accused of abusing their discretion or 
acting in a manner that is unreasonable in light of the available evidence.  

 
Allegations of technical errors look very similar to allegations of “arbitrary and capricious” conduct 

and appear likely to result where awarding agencies: (i) fail to follow the underlying statute, administrative 
procedure requirements, and their own rules; (ii) underestimate the administrative challenges associated 
with reviewing and scoring applications and thereby fail to administer a consistent process; (iii) elect not 
to rely on unbiased third parties and industry experts for assistance in the evaluation of applications; 

 
59  Ala. Code § 20-2A-62. 
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(iv) face unrealistic time pressures to award licenses and thereby fail to fully evaluate each applicant; or (v) 
otherwise fail to score applications in a consistent manner that is based on verified evidence.  

 
Allegations of corrupt or unfair procedures/processes occur where awarding agencies: (i) allow 

political interference in the award of licenses; (ii) establish rules or scoring procedures that fail to ensure 
that awards are made to eligible applicants based on verified evidence; (iii) provide certain applicants early 
access to rules and/or application materials; (iv) disclose information to select applicants that provides anti-
competitive advantages to such applicants; and (v) fail to follow the underlying statute, administrative 
procedure requirements, or their own rules. 

 
Litigation around the unconstitutionality of provisions within authorizing statutes have arisen, 

significantly, in the context of the dormant commerce clause, where states have enacted laws that tend to 
favor or protect the economic or commercial interests of their own residents at the expense of residents of 
other states. This issue may arise pre- or post-award as a result of the in-state residency requirements found 
in the Medical Cannabis Act, depending on clarification that may be provided by the Commission’s rules 
or the Attorney General. 
 

In order to avoid the pitfalls encountered by other states that have commonly led to litigation, an 
evaluation of the Georgia post-award protests is constructive.60 In April 2022, Georgia’s Chair of the 
Georgia Access to Medical Cannabis Commission was replaced amidst accusations of arbitrary and 
capricious decision-making, technical errors in rulemaking and scoring, and corrupt and unfair 
procedures/processes by the commission. The protests generally acknowledge the unique challenges facing 
the Georgia commission, including “a tight budget, … immense public pressure”, “an aggressive timetable 
and extremely limited… staffing.”61 However, the allegations in the protests cover nearly all of the common 
issues raised in national litigation noted above in Section II.  

 
The following are significant points raised in, or inferred from, the Georgia post-award protests 

that inform what is necessary to effectuate a fair licensing process that can lead to reliable and consistent 
medical grade cannabis for patients in Alabama: 

 
a. The Commission should evaluate the validity of applicant claims.  

 
i. The Commission should ensure that reviewers/scorers validate claims through 

evidence where possible and explanation where evidence is not available (things 
that cannot be proved with evidence, should be explained in greater detail). The 
depth of explanation and evidence could be included in the scoring mechanism 
(allowing for degrees of satisfaction) where the question does not concern a 
minimum eligibility threshold issue.  

 
ii. As an example, if an applicant claims to engage minority and female 

subcontractors in its business plan, does the applicant provide proof of such 
business’s minority ownership through minority business certificates or merely an 
attestation that its subcontractors will have a certain percentage of minority 
participation? If requested in the application requirements, applicants who are able 
to validate or explain their claims may deserve higher scores. 

 

 
60  See Post Award Protest Information, GA Access to Medical Cannabis Commission (8/17/2021) available at: 
https://www.gmcc.ga.gov/licensing/ApplicationFAQs (last visited May 23, 2022). 
61  Id. 
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iii. In Georgia, one applicant is alleged to have disclosed its ineligible parcels in its 
application but was incorrectly given a ‘pass’ rather than a ‘fail’ due to the scorer’s 
alleged failure to conduct research into publicly available information about the 
parcel’s proximity to churches.62 If pass/fail scoring is used, can a noncompliant 
or incomplete answer result in a ‘pass’ or is such a response an automatic ‘fail’? 

 
b. The Commission should evaluate the viability of applicant claims. 

 
i. As described further below, the Commission should consider using industry 

experts to validate the commercial viability of applicants’ business plans, 
cultivation plans, personnel plans, equipment descriptions, electricity needs, etc. 
Reviewers/scorers should look out for underestimates in costs that could 
jeopardize the ability of an applicant to deliver a reliable and consistent medical 
grade product at scale. In Georgia, one post-award protest argued: 

 
From even a cursory review of the awardees’ operations, it is 
evident that a number do not have the operations, infrastructure, 
financial capacity, and wherewithal to engage in the production 
required by the licenses.63 
 

ii. Third-party industry experts may be valuable resources for evaluating whether the 
proposed growing environment is capable of delivering reliable and consistent 
medical grade cannabis. The following questions are relevant in light of the 
Georgia post-award protests or can be inferred from their analysis: 

 
• Is the facility sized appropriately to deliver the quality and quantity of 

medical grade product proposed?  
• Is there redundancy throughout the facility’s systems that can maintain the 

crop’s viability and consistency?  
• What specific machines, lighting, and other equipment does the applicant 

claim it will use and will they deliver the quality and consistency of 
medical grade product desired by the Commission? 

• Are the mechanical, water, and electrical systems sufficient to ensure 
success at scale? These facilities likely require 8 to 9 megawatts of power. 
If such power is not available at the proposed project site, substations can 
take years to build. Industry experts can evaluate applications to ensure 
that the facility and systems are appropriately designed.  

• Does the proposed mechanical, lighting, extraction, and fertigation 
equipment align with the cultivation methodology/plan, the staffing plan, 
the facility design, and, ultimately, the budget? Can it deliver consistent 
medical grade product?  

• Are there existing contracts (even if contingent on award) with vendors, 
subcontractors, and throughout the applicant’s supply chain that validate 
the capital budget? 

• Does the operating capital carry the company well beyond break even? 
Will the company be insolvent before the market is able to mature? 

 
62  Id. 
63  See supra, note 60. 
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• Is the capital budget already committed and immediately available upon 
award for the proposed purposes? 
 

Answering these and similar questions will help reviewers/scorers evaluate 
whether the plans of the business and the capital available are capable of providing 
reliable and consistent medical grade product to Alabama patients at scale. There 
are many operational nuances that need to be evaluated that represent minimum 
requirements for being able to produce medical grade cannabis consistently. The 
risks of not having these minimal operational requirements are that the product 
does not make it to market or that the quality and consistency will be too unreliable 
for a medical grade product. 

 
c. The Commission should ensure applications are reviewed consistently by qualified 

reviewers and audited to verify clams and information across the entirety of each 
application. 

 
i. Reviewers/scorers will need to evaluate and connect various sections of the 

application in order to ensure consistency in scoring and the viability of an 
application. If one reviewer/scorer looks at an applicant’s operating plan and 
another looks at the capital plan, it is likely that inconsistencies between operating 
budgets, employee plans, machinery, power, water, security, etc. will be 
overlooked, leading to mis-scoring of the application.  

 
ii. As noted in one of the Georgia licensing post-award protests,  

 
A fair assessment of proposals requires consistent application of 
evaluation criteria for all proposals. ‘It is a fundamental principle of 
federal procurement law that a contracting agency must treat all vendors 
equally and evaluate their proposals evenhandedly against the 
solicitation's requirements and evaluation criteria. Rockwell Elec. 
Commerce Corp., B-286201 et al., Dec. 14, 2000, 2001 CPD ¶ 65 at 5.’64 

 
iii. The Commission can leverage unbiased third-party reviewers to:  

 
• properly evaluate the technical, financial, and entity structure portions of 

applications; 
• ensure that Commission reviewers/scorers do not mis-score as a result of 

overlooking sections or exhibits in the application; 
• ensure that Commission reviewers/scorers scored applicants consistently 

and have sufficient justification for different scores; 
• ensure that an applicant’s claims are both valid (looking to supporting 

materials and outside research) and viable (relying on experts who know 
the industry and what it will require to produce reliable and consistent 
medical grade cannabis). One Georgia post-award protest noted: 

 
[T]he reviewers who processed and scored [Protester]’s 
application did so without the assistance of third-party 
consultants with experience in the Low-THC oil cannabis 

 
64  See supra, note 60; citing Matter of: Odyssey Sys. Consulting Grp., Ltd., B-419731 (Comp. Gen.), 2021 WL 
3129246 (July 15, 2021). 
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industry. … Without the benefit of experience in the 
industry, it is apparent that reviewers made material errors 
in their scoring of applications.65 

 
iv. The Commission should consider conducting training for all reviewers/scorers to 

ensure they understand the application requirements and scoring mechanisms. The 
training could provide examples of how scorers should score certain sections in 
light of varying degrees of supporting evidence and/or explanation. 

 
d. The Commission should consider leveraging additional means of due diligence with 

qualifying applicants, such as clarifying interviews. 
 

i. The Commission should consider using clarifying interviews focused on 
discerning material differences that are relevant to ensuring the eligibility, 
adequacy, and responsiveness of an applicant/application, in addition to discerning 
applicants’ ability to deliver a consistent medical grade product. Georgia was able 
to conduct such interviews under its rules but allegedly failed to do so.66 

 
e. The Commission should develop clearly defined application requirements that are aligned 

with scoring mechanisms that reviewers/scorers understand. 
 

i. In order to ensure responsive applications, the Commission should make clear its 
expectations in its request for applications/application requirements.  

 
ii. If a scoring mechanism uses standards like “poor, adequate, good, excellent”, clear 

distinctions should be made between what qualifies as “good” verses “excellent” 
in order to ensure consistent objective reviewing by scorers. These distinctions in 
applications will be heavily scrutinized in administrative appeals processes and 
litigation. Were these standards applied consistently and what was the evidentiary 
basis for providing a “good” versus “excellent” scoring? Will factors such as the 
depth of explanation, degree of experience and/or expertise, thoroughness of 
supporting documentation, accuracy of information, etc. be relevant in scoring 
distinctions? How will reviewers know how to include such factors in their 
scoring? 

 
iii. If there are changes to rules or application requirements needed after such rules 

and requirements are initially published, the Commission should ensure that such 
changes are within its authority and that they do not result in a compromised 
licensing process. This issue was raised in a Georgia post-award protest that stated: 

 
[B]y changing the rules mid-process … the Commission has 
unfairly prejudiced [Protester] who relied to its detriment on the 
application grading criteria as initially specified.67  

 

 
65  Id. 
66  See supra, note 60. 
67  Supra, note 60. 
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f. The Commission should avoid reliance on undisclosed criteria. 
 

i. If something matters to the Commission, it should ensure that it appears clearly in 
the application materials. Georgia’s alleged use of undisclosed criteria in its 
review/scoring has resulted in post-award protests. 

 
ii. As pointed out in one such protest, the United States Court of Federal Claims 

addressed the unfairness of a government agency using unstated evaluation criteria 
to score proposals as follows: 

 
It is hornbook law that agencies must evaluate proposals and make 
awards based on the criteria stated in the solicitation. NEQ, LLC 
v. United States, 88 Fed. Cl. 38, 47 (2009) (internal citations 
omitted). It is thus beyond peradventure that the government may 
not rely upon undisclosed evaluation criteria in evaluating 
proposals. Id. at 48 (citation omitted).68 

 
g. The Commission should define minimum thresholds for both qualified applicants and 

compliant applications and determine how to treat noncompliance.  
 

i. The Commission should establish clear minimum thresholds for what constitutes 
a “qualified applicant”. One Georgia post-award protest noted:  

 
At least one of the applicants who was awarded a production 
license … disclosed that their affiliate had been found in violation 
of … Consumer Protection’s regulations. 

 
What violations/inadequacies are disqualifying and what violations/inadequacies 
will merely result in a lower overall score? 
 

ii. Before scoring applications, a determination should be made as to whether the 
applicant (i) is a qualified applicant and (ii) has submitted an application that meets 
certain minimum requirements, including:  

 
• Does the application meet/violate minimum statutory requirements? 
• Does the application meet/violate minimum requirements of the rules? 
• Does the application meet/violate minimum requirements set forth in the 

request for applications? 
 

If an applicant does not meet the minimum thresholds for eligibility set by statute 
and the Commission, it should not be considered for a license without correcting 
such deficiencies (if such an opportunity is afforded). In Georgia, allegations have 
been made that non-compliant applicants were not only evaluated for licenses, but 
were successfully awarded such licenses.69 

 
iii. The Commission should consider how it wants reviewers/scorers to treat 

conflicting or contradictory information within an application for purposes of 

 
68  Sophion Bioscience, Inc. v. U.S., No. 21-1065, 2021 WL 2909029, at *6 (Fed. Cl. June 25, 2021).” 
69  See supra, note 60. 
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determining compliant applications. Will it result in a score reduction, 
disqualification, or a clarifying interview? 

 
h. The Commission should seek to avoid the over-redaction of applications. 

 
i. Transparency is integral for “increas[ing] the fairness of agencies in their conduct 

of contested case proceedings”, a priority identified in the Administrative 
Procedures Act. 70  Georgia’s level of redaction of applications post-award is 
alleged to have prevented any meaningful “inquiry into the validity of the scores 
assigned…[or]whether the successful applicants even met the requirements of the 
Hope Act … .”71  Significant redactions of application materials diminish the 
efficacy of post-award appeals and increase the likelihood of litigation. 

 
In summary, each application section’s score will be scrutinized in administrative appeals processes and 
litigation, so it is important that each answer is evaluated within the context of the entire application, 
verified where possible through supporting documentation or explanation, and understood by each scorer 
in the context of the application questions and the priorities of the rubric and or scoring criteria. Failure to 
review the entirety of an applicant’s filing or to leverage third party experts, can result in technical errors 
by scorers that will likely lead to appeals and litigation. 
 
V. Conclusion 

 
This memorandum is intended to provide an overview of national litigation that has been 

encountered by state agencies responsible for establishing rules and administering cannabis licensing 
programs. Additionally, it seeks to identify particularly relevant provisions within the Medical Cannabis 
Act that should be considered in order to ensure a fair and effective rulemaking and licensing process, pre- 
and post-award in Alabama. Finally, this memorandum endeavors to identify the patterns that have arisen 
in national litigation and to highlight allegations raised in the Georgia Access to Medical Cannabis 
Commission post-award protests. The purpose of this memorandum is to help identify the pitfalls 
encountered by other states who have issued cannabis licenses so that they can be avoided, where possible, 
in Alabama. 
 

 
70  Ala. Code § 41-22-2. 
71  Supra, note 60. 




