
HIGHLIGHTS AND TRENDS  
FROM THE YEAR IN REVIEW 

 
By: Donald D. Vanarelli, Esq.  

The following are highlights and trends from the summary of noteworthy New Jersey 
elder law cases of the past year, broken down by topic. Keep in mind that the cases are 
listed alphabetically in the materials. 
  

MEDICAID: INCOME ONLY TRUSTS 
 
The takeaway from these cases is that Income Only Trusts are once again on more 
secure footing, from a Medicaid planning perspective. This follows last year’s Vinci case, 
when the Director broadly stated that a trust containing the assets of the Medicaid 
applicant is countable, regardless of any restrictions on distribution, and no matter how 
long ago the transfer to the trust was made. Since that time, cases have found that 
income only trusts are not resources of the applicant, and the Director has stepped 
back from that expansive language. 
 

A.M. V. MONMOUTH CTY. BD OF SOCIAL SVCS  
OAL Dkt No. HMA-9252-17 (Initial decision 3/2/18) 
MEDICAID GIFT PENALTIES ARE PROPERLY IMPOSED WHEN ASSETS 
ARE TRANSFERRED TO A TRUST, NOT WHEN DISTRIBUTIONS ARE 
MADE FROM A TRUST. 

 
The irrevocable Income Only Trust was established by the applicant in 2005, with her 
assets. She transferred the remainder interest in her home to the trust in 2005, and 
transferred the life estate to the trust in 2010. The beneficiaries and trustees were her 
children. The trust required the trustees to pay income to the applicant for her lifetime, 
but barred transfers of principal to her or her spouse. Upon termination, all principal 
and undistributed income was to be distributed to the beneficiaries. The trust was 
terminated in 2014, and in 2015 she moved to a nursing home. She applied for 
Medicaid in 2017. 
 
The ALJ found in favor of the applicant, noting that the transfers of assets from the 
applicant to the trust occurred in 2005 and 2010, beyond the lookback period, and a 
transfer penalty could not be imposed on transfers made from the trust by the trustees. 
(However, income generated by the trust was available to her for her lifetime, so a 
transfer penalty should have been imposed based on the projected income she would 
have received, had the trust not been terminated prior to her death.) 
 
 

M.K. V. MORRIS COUNTY BD. OF SOCIAL SVCS.  
Docket No. HMA-5523-2017 (Final Agency Decision 8/14/17) 

https://vanarellilaw.com/medicaid-gift-penalties-are-properly-imposed-when-assets-are-transferred-to-a-trust-not-when-distributions-are-made-from-a-trust/
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RESOURCES TRANSFERRED TO TRUST ESTABLISHED MORE THAN 5 
YEARS BEFORE APPLYING FOR MEDICAID ARE NOT COUNTABLE. 

 
Over 10 years prior to applying for Medicaid, M.K. transferred her assets to an 
irrevocable Income Only Trust. M.K. was the grantor and co-trustee. Under the terms of 
the trust, M.K. received income but could not gain access to principal. M.K. was 
prohibited from using assets of the trust, terminating the trust, or exercising 
discretionary powers over the trust for her own benefit.  
 
After Medicaid concluded that the trust assets were countable, M.K. appealed. 
 
The ALJ reversed the denial, finding that the trust was not a resource, and the Director 
agreed because there were no circumstances in which trust principal was available to 
M.K.   
 

VINCI V. CONNOLLY 
CIVIL ACTION NO. 3:17-CV-7709 (D.N.J. 2017) 
MEDICAID, WHICH HAD DENIED BENEFITS BASED ON A TRUST 
CREATED MORE THAN 5-YEARS BEFORE, REVERSES ITS POSITION IN 
FEDERAL COURT. 
 

After Medicaid denied benefits because the applicant transferred assets to an Income 
Only Trust more than 5 years prior, the applicant unsuccessfully appealed via a Fair 
Hearing. The Director affirmed the denial, and held that a trust containing the assets of 
the Medicaid applicant is countable, regardless of any restrictions on distribution, and 
no matter how long ago the transfer to the trust was made. 
 
When the applicant later filed a complaint in federal district court, the parties settled. In 
the consent order, the Director limited the very broad language she had used in her 
final agency decision, stating instead that she had adopted the denial because the trust 
had permitted the trustee to pay the applicant’s rent. As a result, the very broad 
language of the Final Agency Decision was limited.   
 
 
  

https://vanarellilaw.com/resources-transferred-to-trust-established-more-than-5-years-before-applying-for-medicaid-are-not-countable/
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MEDICAID: CAREGIVER CHILD 
 
A number of caregiver child cases were decided this year. They show that outside 
employment by the child is not an absolute bar to the caregiver child exemption; 
medical records are important to establishing the exemption; and if outside care is 
needed, it should be paid for by the caregiver, not the applicant. 

A.K. v. CAMDEN CTY. BD. OF SOCIAL SVCS. 

OAL Dkt. No. HMA 11760-16-17 (Initial Decision Sept. 11, 2017), aff’d 
CAREGIVER CHILD EXEMPTION GRANTED EVEN THOUGH CHILD WAS 
EMPLOYED OUTSIDE THE HOME. 

Prior to moving to a long-term care facility, A.K. lived in her home with her daughter for 
the two-year period. A.K. attended a therapeutic day care program. The daughter 
worked outside the home, but each morning she would get A.K. up and ready for her 
day program. She arranged for friends or family to wait with her mother for the day 
program bus, and to stay with her mother when she was not there.  

The issue was whether the caregiving service provided by the daughter was the key 
factor in permitting the mother to remain at home.  

The ALJ determined that it was, despite her employment: the daughter went to great 
lengths to ensure her mother was cared for while she worked, including arranging for 
the day program and for assistance from family and friends. The judge concluded that 
the daughter’s “devotion and level of care for her mother exemplified the reason the 
caregiver exemption was drafted.” The decision was adopted by the Director. 

 
R.K. v. DMAHS 
OAL Dkt. No. HMA 12342-2016 (Final Agency Decision Jan. 16, 2018) 
CAREGIVER CHILD EXEMPTION DENIED: MEDICAL RECORDS MISSING, 
AND MEDICARE, INSTEAD OF CAREGIVER, PAID FOR CARE 

 
R.K. transferred her 1/3 interest in a house she owned jointly with her daughter and 
son-in-law to her daughter as her caregiver child. Medicaid denied the exemption, and 
imposed a penalty for the transfer.   
 
On appeal, the ALJ reversed, finding the house transfer was exempt. The Director 
reversed the ALJ and remanded the case back to the agency on two issues: (1) to 
determine R.K.’s medical condition in the two years prior to institutionalization, and (2) 
to determine who paid for R.K.’s care costs in the two years prior to institutionalization. 

https://vanarellilaw.com/medicaid-gift-penalties-are-properly-imposed-when-assets-are-transferred-to-a-trust-not-when-distributions-are-made-from-a-trust/
https://vanarellilaw.com/r-k-v-division-of-medical-assistance-and-health-services-and-cape-may-county-board-of-social-services/
https://vanarellilaw.com/caregiver-child-exemption-denied-medical-records-missing-and-medicare-instead-of-caregiver-paid-for-care/
https://vanarellilaw.com/caregiver-child-exemption-denied-medical-records-missing-and-medicare-instead-of-caregiver-paid-for-care/
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A second hearing was held. Witnesses testified as to R.K.’s medical condition and 
medical records and care plans were also submitted. The ALJ concluded that the 
medical records proved R.K.’s need for care during the 2 years prior to 
institutionalization, and that care paid for by the applicant’s insurance company 
(Medicare) could not be considered when determining if the care provided by the 
“caregiver child” was the reason R.K. was able to remain at home for the 2 years prior 
to institutionalization. As a result, the ALJ again granted the caregiver child exemption. 
 
In the second Final Agency Decision, the Director again reversed the ALJ. The Director 
found that 6 months of medical records were not provided by the applicant at the 
hearing, so there was no proof that care was required for the entire 2-year period. In 
addition, the Director held that who paid for the care was relevant in establishing 
whether the child was the one who provided the care. In this case, the applicant’s 
Medicare paid for care during the applicable period, not the child. The director again 
denied the caregiver child exemption. 
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MEDICAID: JOINT ACCOUNTS 
 
The Medicaid decisions involving joint bank accounts are another reminder to beware of 
these “convenience” accounts and their effect on Medicaid eligibility. 
 

F.J. v. DMAHS  
2018 WL 333494 
DOCKET NO. A-5216-15T2 (App. Div. Jan. 9. 2018) 
DAUGHTER’S FUNDS, DEPOSITED IN JOINT “CONVENIENCE” 
ACCOUNTS WITH MOTHER 30 YEARS AGO, ARE RESOURCES OF THE 
MOTHER. 

 
The applicant’s daughter testified that she opened an account in 1985 with her own 
money, and that she added her mother’s name to the account as a convenience. She 
testified that no further deposits were made into the account, and that neither she nor 
her mother ever made withdrawals from the account. 
 
Some 30 years later, when the mother applied for Medicaid, she was denied because 
the funds in that account placed her over the Medicaid resource limit. 
 
At the fair hearing, the ALJ found that the account belonged to the daughter alone, and 
should not be counted as the mother’s resource. However, the Director reversed and 
remanded. On remand, the ALJ concluded that there was insufficient evidence to 
overcome “the presumption that … [the mother] has access to all of the funds in the … 
account.” The ALJ held that the funds in the joint account should be considered 
available to the mother, rendering her ineligible for Medicaid. The Director adopted that 
decision. 
 
On further appeal, the decision was affirmed by the Appellate Division. The appellate 
court cited New Jersey administrative regulation N.J.A.C. 10:71-4.1(d)(2) to support its 
decision: 
 

When a savings or checking account is held by the eligible individual with 
other parties, all funds in the account are resources to the individual, so 
long as he or she has unrestricted access to the funds (that is, an “or” 
account) regardless of their source. When the individual’s access to the 
account is restricted (that is, an “and” account), the [county welfare 
agency] shall consider a pro rata share of the account toward the 
appropriate resource maximum, unless the client and the other owner 
demonstrate that actual ownership of the funds is in a different 
proportion. If it can be demonstrated that the funds are totally 

https://vanarellilaw.com/beware-of-joint-convenience-bank-accounts-and-their-effect-on-long-term-care-planning/
https://vanarellilaw.com/beware-of-joint-convenience-bank-accounts-and-their-effect-on-long-term-care-planning/
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inaccessible to the client, such funds shall not be counted toward the 
resource maximum…. 
 

The Appellate Division found that the mother and daughter each had an undivided 
interest and could act independently with regard to account transactions, and that this 
supported the conclusion that the mother had unrestricted access to those funds. The 
additional claim, that the mother would be unable to access those funds because she 
was incapacitated, was rejected by the court, because a court-appointed guardian could 
have accessed those funds on the mother’s behalf. 
 

S.M. v. DMAHS 
2017 WL 4848212 
Docket No. A-2710-15T3 (App. Div. Oct. 27, 2017)  
APPEALS COURT REMANDS JOINT ACCOUNT CASE; REJECTS ALJ’S 
CONCLUSION THAT TESTIMONY OF MEDICAID APPLICANT’S SON 
LACKED CREDIBILITY. 

After being denied Medicaid because of a $70,000 joint bank account she maintained 
with her son, S.M. filed for a fair hearing because her son was the sole source of 
$60,000 of those bank funds. The ALJ affirmed Medicaid’s denial, largely based on the 
son’s credibility, and the ALJ’s decision was adopted by the Director. S.M. appealed and 
moved to supplement the record with a letter from the bank regarding the source of the 
funds. 

The Appellate Division granted the motion to supplement the record. The appeals court 
also took the unusual step of disregarding the ALJ’s credibility findings regarding the 
testimony of the son. The court reviewed the transcript and concluded that “there is 
nothing [to] remotely suggest that [the son] was anything other than responsive.” It 
vacated the final agency decision, and remanded the case. 
 
  

https://vanarellilaw.com/medicaid-denial-vacated-appeals-court-rejects-aljs-conclusion-that-testimony-of-medicaid-applicants-son-lacked-credibility/
https://vanarellilaw.com/medicaid-denial-vacated-appeals-court-rejects-aljs-conclusion-that-testimony-of-medicaid-applicants-son-lacked-credibility/
https://vanarellilaw.com/medicaid-denial-vacated-appeals-court-rejects-aljs-conclusion-that-testimony-of-medicaid-applicants-son-lacked-credibility/
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MEDICAID: PROCEDURE; DUTY TO ASSIST; UNTIMELY APPEALS 
 
We had many cases this year involving procedural issues, such as Medicaid’s duty to 
assist an applicant, and the timeliness of Medicaid appeals. These cases were largely 
won by Medicaid. One case held that Medicaid is required to include reasons for a 
denial as well as appeal rights. However, in most of the cases addressing procedural 
issues Medicaid is held to a low standard in terms of its “duty to assist”, and courts 
showed an unwillingness to relax applicants’ timelines and requirements for appeal. 
 

P.B. v. DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES  
2017 WL 6096260 
Docket No. A-5405-15T2 (App. Div. Dec. 8, 2017) 
APPLICANTS ARE SOLELY RESPONSIBLE FOR SECURING NECESSARY 
VERIFICATIONS. 
 

The Appellate Division upheld the denial of Medicaid benefits to an applicant who failed 
to provide necessary verifications, rejecting the claim that the Medicaid agency’s failure 
to assist with the application prejudiced the applicant.  
 
P.B.’s daughter submitted a 2nd Medicaid application, and the CWA advised the 
daughter that she needed to provide missing verifications. The CWA made numerous 
written and oral follow-up requests for the required information, which was never 
provided. The CWA denied the application. 
 
The daughter appealed. The ALJ reversed and remanded, ruling that the case must be 
decided on the merits unless P.B.’s daughter failed to cooperate without good cause. 
The Director rejected the ALJ’s decision, upholding the denial. Although the Director 
acknowledged that both the CWA and an applicant have responsibilities in the 
application process, the Director held that applicants have the sole responsibility to 
secure evidence.  
 
The Appellate Division affirmed the Director: because P.B. provided no evidence as to 
why she couldn’t comply with the state’s request for additional verifications, the state 
properly denied Medicaid benefits. 
 
 

W.S. v. DMAHS  

2018 WL 1386241 

Docket  No. A-2815-16T4 (App. Div. Mar. 20, 2018) 

MEDICAID HAS NO DUTY TO HELP APPLICANTS PROCURE BANK 
STATEMENTS. 

 

http://www.njcourts.gov/attorneys/assets/opinions/appellate/unpublished/a5405-15.pdf
https://vanarellilaw.com/new-jersey-denies-medicaid-benefits-ruling-applicants-are-solely-responsible-to-secure-necessary-verifications/
https://vanarellilaw.com/new-jersey-denies-medicaid-benefits-ruling-applicants-are-solely-responsible-to-secure-necessary-verifications/
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W.S.’s Medicaid application was denied for failure to provide bank statements from an 
ING Direct account. In April 2016, his attorney informed Medicaid that the documents 
had not been obtained, apparently despite the attorney’s efforts. The caseworker 
suggested searching using W.S.’s wife’s account number. On June 2, 2016, the 
caseworker advised that the application would be denied on June 20, 2016 if the 
statements had not been provided by that date. On June 20, the attorney requested an 
extension because those records had still not been obtained. The caseworker refused 
the request for an extension, and denied the application on June 21, 2016. 
 
At the fair hearing, the ALJ reversed Medicaid’s denial, but the Director then reversed 
the ALJ and upheld the Medicaid denial. On further appeal, W.S. argued that the 
caseworker should have allowed additional time to obtain the information, and should 
have provided assistance in obtaining the statements.  
 
The Appellate Division disagreed and affirmed the denial. 
 
According to New Jersey regulations, Medicaid is responsible for assisting an applicant 
in “exploring their eligibility for assistance” and “verify the applicant’s resource 
statements through one or more third parties,” with the applicant’s cooperation. 
 
The Appellate Division concluded that these regulations did not place the burden on 
Medicaid to attempt to procure the missing bank statements. It concluded that, despite 
Medicaid’s duty to assist in an application, “the regulations did not create an affirmative 
duty upon [Medicaid] to procure all documents necessary to complete the application, 
especially when W.S. had a representative.” It concluded that “Medicaid is intended to 
be a resource of last resort, reserved for those who have a proven financial or medical 
need for assistance.” 
 

P.N. v. DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES 
2017 WL 3198246 

Docket No. A-2025-15T2 (App. Div. July 28, 2017) 

APPLICATION FOR MEDICAID BENEFITS CORRECTLY DENIED WHEN 
APPLICANT FAILED TO SUBMIT PROPER VERIFICATIONS. 
  

After P.N.’s attorney failed to provide additional information and documents requested 
by Medicaid, the application was denied. 
 
The ALJ affirmed the denial, finding P.N. failed to provide the required verifications and 
her assets exceeded the resource limit. The Director upheld the denial. 
 
The Appellate Division upheld the final agency decision, noting that P.N. did not dispute 
that information/documents were missing from the application. The court held that 

https://vanarellilaw.com/p-n-v-division-of-medical-assistance-and-health-services/
https://vanarellilaw.com/application-for-medicaid-benefits-properly-denied-when-applicant-failed-to-submit-proper-verifications/
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Medicaid “was correct to deny an application that did not have the information 
necessary to verify eligibility because Medicaid is intended to be a resource of last 
resort and is reserved for those who have a financial or medical need for assistance.” 
 

E.H. v. DMAHS 
2017 WL 5076428 
Docket No. A-4560-15T2 (App. Div. Nov. 3, 2017) 
NOTICE DENYING MEDICAID MUST BE TIMELY, INCLUDE REASONS 
FOR THE DECISION AND PROVIDE APPEAL RIGHTS. 

E.H. designated Future Care Consultants (FCC) as her authorized representative. Her 
Medicaid application was later denied for failure to provide her husband’s bank records. 

FCC appealed. Soon thereafter, E.H. died, and FCC was advised that the fair hearing 
request would not be granted until the executor of E.H.’s estate signed a DAR form. 
The agency did not confirm this decision in writing. 

FCC argued that there was no law requiring the executor to sign an additional DAR form 
to perfect the appeal, and FCC requested that the appeal be transmitted to the OAL for 
a hearing. The agency did not respond and FCC appealed to the Appellate Division. 

The Court ruled that the agency’s failure to provide FCC with a written decision denying 
the application for failure to provide an additional DAR form, or a notice of its right to 
judicial review, violated federal and state Medicaid regulations. Accordingly, the Court 
reversed and remanded. 

 
E.M. v. DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES  
Docket Nos. A-2034-15T4, A-4414-15T3 
(App. Div. Apr. 9, 2018) 
 
D.G. v. DMAHS 
Docket No. A-1588-15T3 
(App. Div. Apr. 9, 2018) 
 

S.H. v. DMAHS 
Docket No. A-0277-15T1 
(App. Div. Apr. 2, 2018) 
 

J.C. v. DMAHS 
Docket No. A-0775-15T4  
(App. Div. Apr. 11, 2018) 

https://vanarellilaw.com/notice-denying-medicaid-must-be-timely-include-reasons-for-the-decision-and-provide-an-opportunity-to-be-heard/
https://vanarellilaw.com/notice-denying-medicaid-must-be-timely-include-reasons-for-the-decision-and-provide-an-opportunity-to-be-heard/
https://vanarellilaw.com/request-for-retroactive-medicaid-benefits-denied-appeal-of-3rd-medicaid-denial-does-not-reopen-2-prior-medicaid-denials/
https://vanarellilaw.com/incapacitated-medicaid-applicant-barred-from-pursuing-a-late-appeal-despite-death-of-her-guardian/
https://vanarellilaw.com/request-for-medicaid-hardship-waiver-denied-as-untimely/
https://vanarellilaw.com/appeals-court-affirms-medicaids-rejection-of-fair-hearing-request-filed-without-applicants-written-authorization/
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A.S. v. DMAHS 
Docket No. A-0677-15T1  
(App. Div. Apr. 5, 2018) 
 
A.S. v. DMAHS 
Docket No. A-0276-15T1  
(App. Div. Apr. 10, 2018) 

APPELLATE DIVISION ISSUES SERIES OF DECISIONS IN FAVOR OF 
MEDICAID, ALL RELATING TO THE FILING OF UNTIMELY APPEALS.  

Between April 2 and April 11, 2018, the Appellate Division, issued 6 separate opinions 
involving Medicaid, all involving the same appellate court panel, and the same attorney 
representing each of the appellants. The law firm of Schutjer Bogar (“SB2”) filed 
appeals on behalf of various entities and individuals, including Future Care Consultants, 
Senior Planning Services, and Dynamic Healthcare. Each case involves the untimely 
appeal of a Medicaid denial. Medicaid’s decision was affirmed in each case. 

In E.M., the court found that the Medicaid applicant was improperly attempting to 
argue the merits of two prior Medicaid denials, after the time to appeal those denials 
had expired, through the appeal of a third Medicaid denial. In D.G. , the court affirmed 
Medicaid’s decision to reject the late appeal of an incapacitated person following her 
death. In S.H., the court denied an untimely request for a Medicaid hardship waiver. In 
J.C., the court held that Medicaid could reject a request for a Fair Hearing filed without 
the applicant’s written authorization. In the April 5 A.S. case, the court rejected a late 
appeal as “grossly out of time”; and in the April 10 A.S. case, the court found that 
Medicaid properly rejected a request for a fair hearing filed nine months late. 
 
 
 
 
  

https://vanarellilaw.com/appeal-of-medicaid-denial-rejected-as-grossly-out-of-time-counsels-argument-to-the-contrary-is-spurious/
https://vanarellilaw.com/appeal-of-medicaid-denial-rejected-as-grossly-out-of-time-counsels-argument-to-the-contrary-is-spurious/
https://vanarellilaw.com/appellate-division-issues-series-of-decisions-in-favor-of-medicaid-all-relating-to-the-filing-of-untimely-appeals/
https://vanarellilaw.com/appellate-division-issues-series-of-decisions-in-favor-of-medicaid-all-relating-to-the-filing-of-untimely-appeals/
https://vanarellilaw.com/request-for-retroactive-medicaid-benefits-denied-appeal-of-3rd-medicaid-denial-does-not-reopen-2-prior-medicaid-denials/
https://vanarellilaw.com/incapacitated-medicaid-applicant-barred-from-pursuing-a-late-appeal-despite-death-of-her-guardian/
https://vanarellilaw.com/request-for-medicaid-hardship-waiver-denied-as-untimely/
https://vanarellilaw.com/appeals-court-affirms-medicaids-rejection-of-fair-hearing-request-filed-without-applicants-written-authorization/
https://vanarellilaw.com/appeal-of-medicaid-denial-rejected-as-grossly-out-of-time-counsels-argument-to-the-contrary-is-spurious/
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LITIGATION: LEGAL FEES  
 
We had a few probate litigation cases involving legal fees this year. Two takeaways: (1) 
the trial judge has discretion in awarding fees, but that discretion has its limits; and (2) 
courts will not countenance excessive fees.  
 

SIMON, IN RE ESTATE OF; IN RE DREW H. SIMON  
2018 WL 1936830 
Docket Nos. A-2490-15T2, A-2763-15T2, A-2873-15T2, A-2874-15T2 
(App. Div. Apr. 25, 2018) (unpublished) 
ATTORNEY FEE AWARDS REVERSED ON APPEAL; TRIAL JUDGE’S 
AWARD OF “BARELY A FRACTION” OF THE ATTORNEYS’ TIME WAS 
ABUSE OF DISCRETION. 

 
Following the decedent’s death, there was protracted litigation regarding the estate and 
a related trust and guardianship, which spanned four years. 
 
At the conclusion of the litigation, the attorneys submitted fee applications. The trial 
judge determined that the hourly rate for each attorney would be $300 per hour. The 
judge then made a blanket award of fees to all of the attorneys, multiplying the hourly 
rate by 30 hours, which she determined was the total “reasonable number of hours 
expended,” even though one of the attorneys expended 790 hours of work; another 
firm expended over 300 hours of work; and a third expended 93 hours. 
 
Although recognizing that fee awards are disturbed “only on the rarest occasions, and 
then only because of a clear abuse of discretion,” the appeals court reversed and 
remanded. It accepted the $300 rate as reasonable, but found that the judge failed to 
make specific findings regarding her blanket award, and how she determined the 
amount of time that was “reasonable”: 
 

The judge’s decision to accredit barely a fraction of the time spent on this 
complicated and prolonged case to each of these firms and attorneys was 
an unreasonable determination, and an abuse of judicial discretion. 
 

The appellate court also noted that the fee award was “impermissibly” influenced by the 
judge’s own policy considerations: she had indicated that she would not allow the trust 
established for son to be depleted by legal fees because it was intended to support the 
son, but the record lacked information regarding the value of the estate or the cost of 
the son’s needs. 
 

HAUKE, IN RE ESTATE OF  
2018 WL 580259 

https://vanarellilaw.com/attorney-fee-awards-reversed-on-appeal-trial-judges-award-of-barely-a-fraction-of-the-attorneys-time-was-abuse-of-discretion/
https://vanarellilaw.com/attorney-fee-awards-reversed-on-appeal-trial-judges-award-of-barely-a-fraction-of-the-attorneys-time-was-abuse-of-discretion/
https://vanarellilaw.com/attorney-fee-awards-reversed-on-appeal-trial-judges-award-of-barely-a-fraction-of-the-attorneys-time-was-abuse-of-discretion/
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Docket No. A-4103-15T3 (Jan. 29, 2018) 

JUDGE’S FAILURE TO PROVIDE REASONS FOR DECISION COMPELS 
REMAND. 

 
Following two days of trial, parties in a probate litigation notified the court that it had 
settled the case. They placed the settlement on the record. Settlement terms included a 
provision that the parties’ legal fees would be paid by the Estate “following the 
submission of certifications of services.” The attorneys advised the court that, under the 
settlement, legal fees would be fixed by the court after reviewing the attorneys’ 
certifications, but the court rejected that procedure because “it meant the matter was 
not settled.” Counsel then advised the court that the attorneys would come to an 
agreement regarding legal fees before submitting them to the court, but this provision 
was not included in the consent judgment. 
 
Thereafter, the parties failed to agree on the amount of the legal fees, and one party 
filed a motion challenging the others’ fee request. During oral argument, the court 
stated that it “did not have time for this” and that it was “not supposed to be having 
hearings on counsel fees.” The court ordered the disputed legal fees to be paid, without 
addressing the merits of the motion.   
 
On appeal, the Appellate Division recognized that appeals courts will not disturb a trial 
court’s fees award except on the rarest occasions, and then only because of a clear 
abuse of discretion. However, an abuse of discretion is evident where a decision is 
made “without a rational explanation.” It remanded the case back to the trial court, 
with the following directive: 
 

The court must issue reasons for its decision, stating clearly its factual 
findings and correlating them with relevant legal conclusions, so that the 
parties and this court are informed of the rationale underlying the trial 
court’s conclusions. 

 
 

MELLODGE, IN RE ESTATE OF 
2017 WL 4248016 
DOCKET No. A-4161-15T3 (App. Div. Sept. 26, 2017) 
APPELLATE DIVISION AFFIRMS CHANCERY JUDGE RULING THAT 
COUNSEL CHARGED “BREATHTAKINGLY EXCESSIVE” LEGAL FEES. 
 

In the first probate action, alleging undue influence, the complaint was dismissed 
following a two-day trial. In the second case, seeking approval of the estate’s final 
accounting, interested parties were ordered to show cause why the accounting should 

https://vanarellilaw.com/judges-failure-to-provide-reasons-for-decision-compels-remand/
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https://vanarellilaw.com/appellate-division-affirms-chancery-judge-ruling-that-counsel-charged-breathtakingly-excessive-legal-fees/
https://vanarellilaw.com/appellate-division-affirms-chancery-judge-ruling-that-counsel-charged-breathtakingly-excessive-legal-fees/


  
Highlights: Case Law Update                                                                                                                 
Page 13 
 
 

 13 

not be approved, and why the estate should not bear the legal fees incurred in the prior 
undue influence litigation. 
 
On the return date of the matter, a party and one of the attorneys testified, and the 
judge held the record open to accept additional submissions from the parties. Two of 
the firms involved sought fee awards of approximately $200,000. The judge determined 
that those fees were “breathtakingly excessive” because of the firms’ “scorched earth” 
approach. In fact, the judge stated that, if both firms received their full fee award, 
those fees “would swallow more than half of the probate estate.”  Therefore, with 
regard to one of the fee requests, the judge reduced the fee to $65,000. Because the 
estate had already paid the firm $200,000, the judge ordered the firm to reimburse the 
estate, and ordered that estate funds paid for one of the individual’s representation be 
refunded. The decision was affirmed on appeal.  
 
 
  



  
Highlights: Case Law Update                                                                                                                 
Page 14 
 
 

 14 

 
EXECUTOR’S RIGHTS: 
 
It was a good year for executors, with the courts narrowly interpreting the statute 
allowing removal for cause and affirming executors’ authority to make decisions in 
connection with the probate of a will.  
 

FABICS, IN RE ESTATE OF  
2017 WL 3045785 
Docket No. A-5576-14T2 (App. Div. July 19, 2017), certif. denied, 232 
N.J. 495 (2018) 
APPEALS COURT RULES WILL BENEFICIARY MUST ACCEPT CASH, NOT 
IN-KIND DISTRIBUTION, AND AWARDS LEGAL FEES TO EXECUTOR. 

 

Fabics involved multiple lawsuits, motions, and other pleadings filed by the decedent’s 
son against his brother, the Executor. The brother’s claims included: that the Executor 
had stolen property from the home, which was the main asset of the estate; that the 
Executor should be barred from transferring estate property; the he should be removed  
as Executor; that the will should be invalidated; and that the Executor should be 
compelled to provide discovery of unpaid bills of the estate.  
 
Following a two-day bench trial, all of the brother’s claims were dismissed with 
prejudice. The judge found that the Executor had properly carried out his duties and 
that, as Executor, he had no duty to consult with his brother, but was free to make 
unilateral decisions.  
 
Following the ruling dismissing his complaints, the brother filed a flurry of pleadings, all 
of which were unsuccessful. 
 
On appeal, the Appellate Division affirmed all of the trial judge’s orders. It found that, 
because the will had not authorized in-kind distributions, the judge’s determination that 
the brother must accept a cash distribution from the estate was appropriate. Because 
the brother ignored the trial court’s rulings and filed additional pleadings, which 
required the estate to respond and incur legal fees, sanctions against the brother were 
also affirmed.   
 

PIERCE, IN RE ESTATE OF  
2017 WL 4183255 
Docket No. A-4691-15T4 (App. Div. Sept. 22, 2017) 

EXECUTOR’S MISCONDUCT DID NOT MEET THE “EXTREMES” 
REQUIRED IN THE STATUTE ALLOWING REMOVAL OF EXECUTOR. 

https://vanarellilaw.com/appeals-court-rules-will-beneficiary-must-accept-cash-not-in-kind-distribution-and-awards-legal-fees-to-executor/
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The decedent’s will appointed her son as Executor, and directed that her parcels of real 
property “be sold as soon as practicable.” 
 
The Executor’s sister filed a complaint to remove her brother as Executor for failure to 
pay estate tax, sell the real property, inventory or distribute personal property, or 
allowing her access to the property. In response, the Executor filed a 13-page 
certification, outlining his efforts to administer the estate and reasons for the alleged 
failures. The chancery judge stated that the Executor had delayed in some of his duties. 
She declined to remove him as executor, noting that it is difficult to demonstrate “clear 
and definite proof of fraud, gross carelessness, or indifference.” She found he had acted 
in good faith bit that he was “hanging on by a thread.” She ordered that he take certain 
actions within a certain timeframe. When the closing of one of the properties occurred a 
day late, the sister moved for reconsideration, and the judge ordered the Executor’s 
removal. 
 
On appeal, the Appellate Division found that the Executor’s conduct “did not fall outside 
of the obligations imposed by the statute (N.J.S.A. 3B:14-21)” allowing removal for 
cause. It found that the one-day delay in the property sale was “inconsequential” and 
that other claimed conduct did not violate the judge’s order. It also found that there 
were disputes of fact that required resolution before the Executor could be removed, 
and remarked: 
 

Courts should be reluctant to remove an executor … without clear and 
definite proof of fraud, gross carelessness or indifference…. Based on our 
review of the record, the Executor did not engage in misconduct that 
approximated the extremes in the statute. 

 

  



  
Highlights: Case Law Update                                                                                                                 
Page 16 
 
 

 16 

ESTATES/TRUSTS: TESTAMENTARY CAPACITY; TESTAMENTARY INTENT 
 
Probate cases this year provided additional guidance on the issues of testamentary 
capacity and undue influence. Basically, the diagnosis of dementia does not equate to 
lack of testamentary capacity; nor does the decedent’s failure to mention the children 
being disinherited under the will. On the issue of undue influence, the combination of a 
confidential relationship and suspicious circumstances does not equate to undue 
influence.  
 
 

FINOCCHIARO, IN RE ESTATE OF 
2017 WL 5898592 
Docket No. A-4532-14T1 (App. Div. Nov. 30, 2017) 
DESPITE GOOD AND BAD DAYS, DIAGNOSIS OF DEMENTIA DOES NOT 
EQUATE TO LACK OF TESTAMENTARY CAPACITY.  

 
After the decedent’s son Frank admitted his father’s March 1, 2007 Will to probate, his 
brother’s estranged wife and children sought to nullify the 2007 Will, claiming lack of 
testamentary capacity and undue influence. 
 
Following a trial, the trial court concluded that plaintiffs had failed to prove, by clear 
and convincing evidence, the claims. On appeal, the Appellate Division affirmed the trial 
court’s ruling.  
 
In so doing, it noted that the trial testimony established that “dementia” was noted in 
the decedent’s medical records from 2005. Thereafter, notes varied, stating that he 
“wasn’t delusional” and later that his condition was “better.” The doctor testified that 
the decedent did not know the doctor’s name or what he did, even though he had seen 
him for the past year; and that he suffered from “a chronic, progressive course of 
dementia” from October 2005 until he last examined him in December 2006; that the 
decedent was not competent that entire time period; and that he lacked testamentary 
capacity to make the 2007 Will. 
 
The decedent’s grandchild testified that “he had his good days… and his bad days.” 
According to the wife of one of the decedent’s sons, although the decedent could carry 
on conversations “most of the time,” there were times when he became confused, and 
the confusion could last for hours or days. There were also periods where he was lucid 
for days. The attorney who drafted the Will testified that he met with the decedent 
personally and discussed the decedent’s estate plan; that the attorney sent drafts of the 
Will for review, and that this gave the decedent time for reflection.  
 

https://vanarellilaw.com/despite-good-and-bad-days-diagnosis-of-dementia-does-not-equate-to-lack-of-testamentary-capacity/
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After reviewing the evidence, the appeals court agreed that plaintiffs had failed to prove 
undue influence or lack of testamentary capacity at the time of the 2007 Will. As to the 
issue of testamentary capacity, the appeals court noted that the contestants of a Will 
must rebut the presumption that the testator was of sound mind and competent at the 
time of the Will execution. The presumption must be rebutted by clear and convincing 
evidence. Although the decedent suffered from dementia and had good days and bad 
days, plaintiffs did not rebut the presumption that he had sufficient capacity to execute 
the 2007 Will: 
 

A person who may at times lack testamentary capacity may be deemed 
capable of executing an enforceable Will if they have “lucid intervals.” 
 

  
MOLINSKY, IN RE THE ESTATE OF 

2018 WL 722476 

Docket No. A-4722-15T2 (App. Div. Feb. 6, 2018) 

FAILURE TO MENTION DISINHERITED CHILDREN IN WILL DOES NOT 
PROVE UNDUE INFLUENCE OR LACK OF TESTAMENTARY CAPACITY.  
 

Although the decedent had four children, she left her entire estate to two of the 
children, and did not mention her two omitted daughters, or the fact that they were 
being omitted, in the Will. 
 
One of the omitted daughters sued, claiming the will was the result of undue influence 
or lack of testamentary capacity. The trial judge dismissed the omitted daughter’s 
complaint following a summary hearing, and she appealed. 
 
In affirming the trial court, the Appellate Division ruled that the failure to mention the 
omitted children was “at best, circumstantial evidence that the testator did not actually 
or freely intend to disinherit them.” 
 
The scrivener certified that the testator had not disclosed that she had children other 
than the two she benefited under her will, but that he did not believe her omission was 
the result of incapacity or undue influence. The two named children also certified that 
the decedent was of sound mind at the time she executed the will. In contrast, the 
omitted daughter alleged that she maintained a loving relationship with her mother; 
that the sister named in the will was “strong-willed and opinionated,” and that there 
was no explanation for her disinheritance other than undue influence or lack of 
capacity. The appeals court disagreed: 
 

Not all influence is “undue” influence… Persuasion or suggestions will not 
suffice. A will opponent must establish influence such as to destroy the 

https://vanarellilaw.com/2-6-18-molinsky/
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testator’s free agency and to constrain her to do what she would not 
otherwise have done in the disposition of her worldly assets. 
 

Although the heavy burden to establish undue influence may shift if the will beneficiary 
had a “confidential relationship” with the decedent and there are additional suspicious 
circumstances, the court noted that, 
 

the mere existence of family ties does not create a “confidential 
relationship,” notwithstanding that among the most natural of confidential 
relationships is that of parent and child. 
 

The Appellate Division concluded that, 
 

to set aside the solemn directions of a testator, who cannot speak in 
defense of her wishes, a greater showing is required than [the omitted 
daughter] has presented here. 

 
 

WINTER, IN RE ESTATE OF  
2017 WL 4273591 
Docket No. A-0250-15T4 (App. Div. Sept. 27, 2017) 
ALTHOUGH A CONFIDENTIAL RELATIONSHIP AND SUSPICIOUS 
CIRCUMSTANCES EXISTED, COURT FOUND NO UNDUE INFLUENCE. 

 
Plaintiffs (cousins of the decedent) were named as residuary beneficiaries in the 
decedent’s 1999 Will. In a 2013 Will, the defendants were named as residuary 
beneficiaries instead of plaintiffs. Just four months later, the decedent died. 
 
Plaintiffs challenged the 2013 Will based on alleged undue influence. The defendants 
filed motions for summary judgment. 
 
The trial judge granted summary judgment, finding that there was no confidential 
relationship between the decedent and defendants, and nothing to suggest there were 
suspicious circumstances.  
 
On appeal, contrary to the trial judge, the Appellate Division found that there was, in 
fact, a confidential relationship between the decedent and defendants, because of their 
close familial and personal relationships, and the fact that he trusted and depended on 
them during his illness. The appeals court also found suspicious circumstances, as 
defendants were present when the decedent called his attorney to the hospital to 
prepare the 2013 will.  

https://vanarellilaw.com/although-a-confidential-relationship-and-suspicious-circumstances-existed-court-found-no-undue-influence/
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Nevertheless, the appeals court affirmed summary judgment, concluding that the 
decedent was not unduly influenced by defendants, even though a confidential 
relationship and suspicious circumstances existed: 
 

There was no evidence of coercion or mental, moral, or physical exertion 
of any kind by defendants that destroyed [the decedent]’s free will… [he] 
was lucid when he executed the Will and the decision to do so was his 
and his alone. The Will reflected [his] intent as to the disposition of his 
assets, and there is no evidence to the contrary. The preponderance of 
the evidence reveals undue influence did not taint the Will. 
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WILLS AND TRUSTS: CONSTRUCTION, INTERPRETATION, VALIDITY  
 
In this year’s cases, intent ruled the day. We saw that, in order to effectuate a trust 
settlor’s intent, unambiguous trust language may be altered; and that unsigned estate 
documents may be valid.  
 

NELSON, IN THE MATTER OF THE TRUST OF VIOLET, DECEASED  
2018 WL 1513450, ___ A3d. ___ 
Docket No. A-4004-15T1 (App. Div. March 28, 2018)  
COURTS CAN ALTER UNAMBIGUOUS TRUST LANGUAGE WHEN 
NECESSARY TO EFFECTUATE SETTLOR’S PROBABLE INTENT. 
 

A New Jersey appellate court ruled that a court can alter the plain and unambiguous 
language of a trust when extrinsic evidence suggests that the trust language is not 
what the settlor intended.  Violet and her husband had three children, including her 
daughter Jacoba. 
 
The relationship between Jacoba and Violet was estranged: for twenty years before her 
death, Violet had no contact with Jacoba or Jacoba’s children. 
 
Violet’s 1988 Will and 2001 Codicil omitted Jacoba and her children as beneficiaries. 
 
Violet also executed a trust, in 2005, which provided for a distribution to the “Settlor’s 
grandchildren who survived Settlor.” Contrary to Violet’s will, the trust did not expressly 
omit Jacoba’s children as trust beneficiaries. 
 
There was substantial extrinsic evidence suggesting that Violet meant to omit Jacoba’s 
children as trust beneficiaries. The scrivener of the trust testified that he told Violet 
prior to the execution of the trust that Jacoba’s children were omitted as trust 
beneficiaries, and that Violet fully agreed with that disposition.   
 
In 2015, Violet’s son (trustee of the trust) sought a declaration that Jacoba’s children 
were not beneficiaries of the trust.  
 
The trial court ruled that a court cannot alter the language of a trust that is plain and 
unambiguous, even when extrinsic evidence strongly suggests that the trust language is 
not what the settlor intended. As a result, the court ruled that Jacoba’s children were 
trust beneficiaries. 
 
The appellate court reversed and remanded the trial court’s decision, holding that “a 
court may resort to extrinsic evidence to unveil ambiguity that does not appear on the 
document’s face.” The appellate court held as follows: 
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[I]t does not matter whether an ambiguity was “latent” — that is, 
discernable only by resort to extrinsic evidence — or “patent” — 
identifiable on the face of the document. ‘[I]n deciding whether there is 
an ambiguity, a court should always admit extrinsic evidence including 
direct statements of intent since experience teaches that language is so 
poor an instrument for communication or expression . . . .’ Extrinsic 
evidence shall be considered twice: to determine if there is ambiguity, 
and, if there is, to resolve it. If a factual issue remains, the court must 
conduct an evidentiary hearing. 

* * * 
[The trustee’s] principal argument depends on interpretation of the trust’s 
language. He contends the simple word “grandchildren” had a meaning 
personal to Violet, which excluded Jacoba’s sons. Alternatively, he 
contends that the scrivener made a mistake, by failing to identify the 
grandchildren Violet intended to benefit; and the trust should be reformed 
to conform to that intent. In assessing both arguments, the trial court was 
obliged to consider the extrinsic evidence presented. 
 

The appellate court held that determining a settlor’s probable intent was necessary to 
avoid unintended takers under the trust. 
 
 

LONDON, IN RE TRUST OF  
2017 WL 3879323 
Docket Nos. A-4693-14T4, A-4746-14T4 (App. Div. Sept. 6, 2017), certif. 
denied, 232 N.J. 41 (2018) 
UNSIGNED TRUST MAY BE VALID IF DECEDENT REVIEWED THE TRUST AND 
GAVE FINAL ASSENT TO ITS CONTENTS. 

 
The decedent, Dr. London, was single with no children. He executed a number of wills 
and trusts over the years, with the trusts as the primary vehicle for disposing of his 
estate. He would make periodic trust revisions in which his beneficiaries (including his 
niece and nephew, his best friend, and charities) and/or allocations would change. 
 
In 2013, while an assisted living resident, the decedent met with his financial advisor 
about changing his estate plan. They marked up his existing 2012 trust and faxed the 
markups to the decedent’s estate attorney, who then met with the decedent. The 
attorney and the decedent went over the 2012 trust and the markups. The attorney 
testified that he was “absolutely certain” that his notes reflected the changes the 
decedent requested. The attorney incorporated the changes into a new trust, and hand-
delivered an unsigned copy with a staff member at the facility. 
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The attorney had a conversation with the decedent that day, and the decedent said he 
received the document and “was going to look at it.” According to the financial advisor, 
the decedent asked him to come review the trust with him, and pleaded with him to do 
so as soon as possible. The financial advisor later testified that he knew the decedent 
had not reviewed the new trust, but knew what was in it and seemed apprehensive 
about it.  
 
The next day, the decedent fell ill, and was taken by his friend and his caretaker to the 
emergency room. On the way to the hospital, the decedent asked them to return to the 
facility so he could sign the trust, but they refused because he needed urgent care. 
After the decedent arrived at the emergency room, he asked his friend to retrieve the 
document from his desk; the friend did so, but by the time he returned to the hospital 
with the trust the following day, the decedent’s condition had deteriorated to the point 
that he could no longer sign. 
 
The decedent’s niece and nephew sought a declaration that the new (unsigned) trust 
was valid and enforceable. The respondents moved for summary judgment and, 
following oral argument, the motion judge dismissed this count of the complaint.  
 
On appeal, the Appellate Division affirmed the dismissal. The Appellate Division noted 
that, if an instrument such as a trust is “clearly testamentary in nature,” it must be 
executed with the formal requirements set forth in the statute of wills, N.J.S.A. 3B:3-1 
to -49, and with the required testamentary intent. Therefore, they considered the 
admissibility of the trust based on these statutory requirements. If a document is not 
executed in accordance with the normal requirements of N.J.S.A. 3B:3-2, it still may be 
admitted to probate pursuant to N.J.S.A. 3B:3-3 if the proponent, 
 

establishes by clear and convincing evidence that the decedent intended 
the document or writing to constitute: (1) the decedent’s will; (2) a partial 
or complete revocation of the will; (3) an addition to or an alteration of 
the will; or (4) a partial or complete revival of his formerly revoked will…. 
 

According to the In re Macool case, for a writing to be admitted under N.J.S.A. 3B:3-3, 
the proponent must prove, by clear and convincing evidence, that, 
 

(1)  the decedent actually reviewed the document in question; and  
(2)  thereafter gave his or her final assent to it. 
 

Thus, although the writing need not be signed by the decedent in order for it to be 
admitted to probate, the decedent must have been able to read the document and 
thereafter assent to its contents. The Appellate Division noted that, the greater the 
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departure from the formal statutory requirements, the more difficult it will be to satisfy 
these requirements. 
 
The court went on to conclude that the decedent’s sitting down and reviewing his 
proposed changes and making handwritten notes on the copy of the old trust, did not 
constitute review or assent: “As in Macool, decedent’s knowledge of the contents does 
not establish review.” Moreover, his urgent requests that his friend retrieve the 
document for him to sign does not show that he reviewed the trust or assented to it. 
Consequently, the trial court’s dismissal of this count was affirmed. 
 
  

MALSBERGER, IN RE ESTATE OF   

2017 WL 2991773 

Docket No. A-2751-15T3 (App. Div. July 14, 2017) 

UNSIGNED, HANDWRITTEN NOTE ADMITTED TO PROBATE AS LAST 
WILL AND TESTAMENT. 

 
Following Alice Malsberger’s death, her niece by marriage, Patricia White (the plaintiff in 
this lawsuit) found a handwritten document in Alice’s kitchen. It read: 
 

I’m Alice Malsberger – I wish to be cremated upon my death – along with 
my husband Joe ... I wish my estate be sold & divide in three and 1/3 
granted to Fr. Emmanuel, one third to Patricia White, and one third to 
Dionysis & Anna Nicholaou. I want Pat White to be executrix. I intend to 
see a lawyer & to validate everything. 
 

There was no signature at the end of the document. 
 
Plaintiff sought to admit the purported document into probate. The estate of Alice’s 
next of kin disputed that the document constituted Alice’s will. 
 
The probate judge rendered judgment on the pleadings, admitting the purported will to 
probate. The judge concluded that Alice had intended the handwritten document to 
constitute a will, and that she had simply intended to see a lawyer “for any procedural 
formalities which were lacking.” 
 
On appeal, the court rejected the claim that will was invalid because it did not contain 
Alice’s signature at the end of the document. The court found that a testator writing his 
or her name at the beginning of a document would suffice, and that Alice “intended the 
opening line, ‘I am Alice Malsberger,’ to serve as a signature to the document.” The 
court further found that, based upon In re Macool, 416 N.J. Super. 298 (App. Div. 
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2010), “a writing need not be signed by the testator in order to be admitted to 
probate.” 
 
The Appellate Division next rejected the appellant’s claim that Alice had not intended 
the document to constitute her will, but merely “the basis for a subsequent will that 
would be ‘validated’ by a lawyer.” It agreed with the probate judge that the final 
sentence of the document merely indicated an intention to see a lawyer to finalize the 
document with any required legal formalities. The court held that that sentence did not 
invalidate her present intention that the document constitute her will. 
 
Because it concluded that the document embodied Alice’s testamentary intent, the 
Appellate Division affirmed the probate court: the document was properly admitted to 
probate. 
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NURSING HOME LITIGATION 
 
The cases we’ve seen this year involving nursing home actions against residents’ 
families for unpaid bills have been unsuccessful.   
 

FUTURE CARE CONSULTANTS v. ABRAHAM 
2017 WL 6421041 
Docket No. A-1533-16T2 (App. Div. Dec. 18, 2017) 
NURSING HOME FAILS TO PROVE THAT HOUSE TRANSFER FROM 
RESIDENT TO DAUGHTER WAS FRAUDULENT.  

 
Before Mr. Trotman was admitted to a nursing home, he resided in a home that he 
owned. He had difficulty maintaining and paying for the home. His daughter agreed to 
assume full responsibility for the property, including a tax lien, and he executed a deed 
transferring a 99% interest in the property to her. He retained a 1% interest and a life 
estate.  
 
Two years later, Mr. Trotman was later admitted to a nursing home. The nursing home 
contacted his daughter about applying for Medicaid. She told the nursing home about 
the home transfer, and even gave them a copy of the deed. Medicaid later imposed a 
21-month penalty for the deed transfer, but the facility allowed Mr. Trotman to remain 
and incur a debt of more than $330,000. 
 
Then, after his 2015 death, Future Care sued the daughter, claiming that the 2011 deed 
transfer was a fraudulent transfer under New Jersey’s Uniform Fraudulent Transfer Act. 
(Future Care also sued a close family friend who had lived at the house, spent over 
$200,000 in repairs to the property, and who was later deeded the property by the 
daughter.) 
 
The trial court dismissed Future Care’s claims, and the dismissal was affirmed on 
appeal. 
 
It found that, under New Jersey’s Uniform Fraudulent Transfer Act, a court must (1) 
determine whether an asset was placed beyond the reach of a creditor and (2) whether 
the transfer was made with the intent to defraud the creditor. The court concluded 
that: 
 

The evidence confirms that Trotman’s intent [was] not to defraud 
creditors, but to relieve himself of the responsibilities associated with 
owning it and transfer it to his daughter, who was paying all of the bills. 
What [she] did with the property after the transfer… [is] irrelevant. 
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HAMILTON RIDGE HEALTHCARE & REHABILITATION CENTER v. 
ESTATE OF WRIGHT AND DOUGLAS 
Docket No. OCN-L – 2335 – 16 (Law Div. Nov. 1, 2017) 
LAWSUIT BY NURSING HOME AGAINST RESIDENT’S POA DISMISSED, 
ATTORNEY FEES AWARDED. 

 
Idella Wright entered Hamilton Ridge Healthcare, and her nephew/POA signed the 
admission agreement on her behalf. She died 2 months later, with an unpaid nursing 
home bill of $18,322. 
 
Almost two years later, sued Idella and her POA for the unpaid bills, claiming that the 
defendants breached the admissions agreement by failing to pay the nursing home bills 
and/or apply for Medicaid. 
 
The POA moved for summary judgment and legal fees, based on the New Jersey law 
barring facilities from requiring a POA to personally guarantee payment of a resident’s 
bills. 
 
The Court dismissed the complaint and awarded fees. It held that the law clearly 
insulates a POA from personal financial liability for a resident’s unpaid nursing home 
bills. Since defendant was forced to defend against a lawsuit that was clearly without 
merit, an award of attorney fees and costs was justified. 
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